ORDINANCE No. 180675
* Authorize Customer Agreement with IBM to implement general, master terms and conditions for the acquisition of technical goods and services including maintenance and support procured by the City to support business operations and systems.  (Ordinance)

The City of Portland ordains:

Section 1.  The Council finds:

1. The City of Portland currently owns and/or licenses IBM technology that supports several of the City’s key systems and critical operations. The City’s IBM assets include hardware and software that must be maintained and supported in order to ensure dependable, optimal performance.  As a result, the City has engaged IBM to provide maintenance and support. 
2. At this time, it would be cost prohibitive to migrate to an alternate hardware/software platform given the extent of the City’s current investment in IBM technology.  This is a Special Procurement in accordance with PCC 5.33.220.12.

3. IBM’s standard business practice requires that each customer enter into a master agreement that sets forth the general terms of the parties’ relationship called the IBM ICA.  ICA terms and conditions guide and drive all transactions between IBM and its individual customers.  

4. While it is IBM’s position that executed ICAs do not expire, the City of Portland’s Code stipulates that no agreement can endure indefinitely.   As a result, the previous ICA in place between the City of Portland and IBM has expired; and, since payments for current hardware and software coverage are being made without the benefit of adequate terms and conditions, the parties have negotiated a new Agreement.
5. The new ICA is intended to be effective for an initial term of five (5) years with an option to renew for an additional five years.  The total term of the Agreement shall not exceed ten (10) years.  
6. Funding under the Agreement is set at a not-to-exceed fee of $5 million for each term for a total of $10 million over the total term, in the event the option to extend the ICA for a subsequent term is exercised by the City.
7. The Agreement does not establish an exclusive arrangement between the City and IBM and, if available, the City retains the right to purchase the same or similar goods and services from other providers.
8. This Ordinance authorizes the above Agreement and authorizes the expenditure of an amount not to exceed $5 million per term for a total not-to-exceed amount of $10 million, conditioned on a subsequent term of the Agreement, for the purchase of goods and services including, without limitation, maintenance and support from IBM.  
9. Funds for this contract reside in current appropriation for the Office of Management and Finance.

NOW THEREFORE, the Council directs:

a. The Mayor and the Auditor are hereby authorized to execute the agreement with IBM substantially similar to the agreement attached hereto as Exhibit A.

b. The Purchasing Agent is hereby authorized to execute amendments to the ICA that do not increase the not exceed $5 million per term authorized by this ordinance.  The City Attorney shall approve all amendments as to form prior to their execution.

c. The Mayor and the Auditor are hereby authorized to draw and deliver warrants chargeable to the FY2006-07 through 2011-12 budgets and, in the event of renewal, 2016-17 budgets, of the Bureau of Technology Services, when demand is presented and approved by the proper authorities. 
Section 2.
The Council declares that an emergency exists because a delay may result in additional expense to the City and will negatively impact on-going projects that are critical to the City’s mission, therefore this ordinance shall be in force and affect from and after its passage by the Council.

Passed by the Council, December 20, 2006
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Auditor of the City of Portland
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By Andrew N. Bryans
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Deputy
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