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SUMMARY OF OBJECTIONS AND FINDINGS TO COUNCIL

December 3, 2004

Assess benefited property for street improvements in the SW 19th Avenue Local Improvement District. (Hearing; Ordinance; C-10004)

I.  SUMMARY

Notices of the LID Final Assessment Hearing were mailed by the City Auditor on November 16, 2002.  The deadline for submitting a written objection was at 5:00 PM on December 1, 2004.

One (1) written objection representing owners of one (1) of the four (4) properties being assessed in the SW 19th Avenue Local Improvement District was received by the filing deadline.

II. SPECIFIC RESPONSES TO THE OBJECTION RECEIVED FROM BARBUR BLVD. RENTALS, INC.

On December 1, 2004 an objection was filed by attorney E. Michael Connors of Davis Wright Tremaine.  (See a copy of the objection as Attachment 1.) The objection was submitted on behalf of Scott Edwards, the owner of property at 8205 WI/ SW Barbur Blvd. State ID #1S1E21CB 3200; Tax Account #R991211240; tax lot 3200, previously tax lot 124; Auditor’s record #134161  (the “north parcel”); and on behalf of Cora Edwards, the owner of the property with State ID #1S1E21CB 3900; Tax Account #R991210910; tax lot 3900; previously tax lots 91 and 110; Auditor’s record # 134160 (the “south parcel”) at WI 8201-8205 SW Barbur Blvd.  Mr. Connors filed the objection on behalf of both property owners.

The previous owner of these properties had previously agreed to waive rights to remonstrate against the final assessment of a local improvement district.  A waiver of remonstrance was signed by the previous owner of these two parcels, Richard Edwards (now deceased), on December 31, 1991.  This waiver included the statement, “The undersigned agree not to remonstrate against the street improvements and the assessment of this property for its proportionate share of the cost thereof.”  A copy of the waiver is attached as Attachment 2.

Davis Wright Tremaine has represented the property owners of these parcels in regard to the Council’s consideration of a previous proposal to form a local improvement district for this street as well as for the currently-formed LID.  Davis Wright Tremaine also has represented the property owners of these parcels in regard to a writ of review to Multnomah County District Court (Case No. 0402-01114).  This writ of review was dismissed for lack of subject matter jurisdiction (see Attachment 3).

During the LID formation proceedings, the Local Improvement District Administrator submitted a Memorandum to Council dated November 25, 2003 (“November 25, 2003” Memorandum”) responding to and providing findings regarding the Edwards’ objections.  The November 25, 2003 memorandum is in the record for the LID formation Ordinance (Ordinance No. 178075).  Rather than repeat all relevant findings from the November 25, 2003 Memorandum, these findings incorporate the November 25, 2003 Memorandum findings by reference.  The November 25, 2003 Memorandum is attached to these findings as Attachment 4.

ISSUES RAISED BY THE OBJECTION
Issue No. 1:  The Edwards’ property should be excluded from the district boundary because it is not specially benefited by the improvements as required by ORS Chapter 223.389(c) and PCC 17.08.020.

Findings:

a.
November 25, 2003 Memorandum, page 5, Issue No. 5, Findings “a” and “b” address this issue and are incorporated herein by reference as finding “a”.

b.
November 25, 2003 Memorandum, pages 5 through 7, Issue No. 6, Findings “a”, “b”, “c”, “d” and “e” address this issue and are incorporated herein by reference as finding “b”.

c.
November 25, 2003 Memorandum, pages 7 through 8, Issue No. 8, Findings “a” and “b” address this issue and are incorporated herein by reference as finding “c”.

d.
See Finding No. 6 of this ordinance, in which the City Council finds that each parcel of land within the local improvement district receives special benefit from the project in the amounts set forth in Exhibit A.

e.
The building currently located on the south parcel appears to be in poor condition and functionally obsolete.  For example, a preconstruction site inspection on July 27, 2004 found the lower wall on the east side of the Barbur Rentals Building is out of plumb approximately 1" per foot with a maximum height of approximately 10 feet (see Attachment 5).  It is therefore reasonable to expect a shorter period of time during which this building will remain in its current use than if the building were new or in better condition.  Replacement of the Barbur Blvd. Rentals building in the absence of the LID would have triggered a requirement that at least a half-street improvement of SW 19th Avenue would have been required solely at Barbur Rentals’ expense; instead, this LID allowed the majority of the street costs to be shared with other property owners.

f.
According to GIS data as of February 6, 2004, 78.9% of the north parcel is vacant with no structure upon it.  Even absent the conditions of the existing building as noted in finding e above, a significant opportunity for redevelopment of the north parcel exists.

g.
In addition to potential access to SW 19th Ave., the completed project provides both the north and south parcels with the benefit of stormwater disposal.  This fulfills a necessary duty of obligation to others  (see Attachment 6) regardless of whether these parcels have direct street access SW 19th Avenue, either now or at some point in the future (see Attachment 7).  Completion of this project provides a stormwater collection system that significantly reduces or mitigates potential liability for damage to other properties, particularly adjacent to SW 19th Avenue.  A private 18" line from the Barbur Blvd. Rentals property connects to a manhole in the street, which now provides for the direct disposal of stormwater.  In addition, a 4" perforated pipe was installed to capture groundwater in an effort to increase stability of the subgrade of both the street as well as underneath the Barbur Blvd. Rentals’ property (see Attachment 8).

Issue No. 2:  Alternatively, the City Auditor’s estimated assessment of apportionment of costs to the Edwards’ property exceeds the special benefits, assuming but not conceding that any exist, accruing to the Edwards’ property.

Findings:

a. November 25, 2003 Memorandum, pages 3 and 4, Issue No. 3, Finding “a” addresses this issue and is incorporated herein by reference as finding “a”.

b. November 25, 2003 Memorandum, page 4, Issue No. 4, Findings “a”, “b”, and “c” address this issue and are incorporated herein by reference as finding “b”.

c. November 25, 2003 Memorandum, page 5, Issue No. 5, Findings “a” and “b” address this issue and are incorporated herein by reference as finding “c”.

d. November 25, 2003 Memorandum, pages 8 and 9, Issue No. 10, Findings “a” and “b” address this issue and are incorporated herein by reference as finding “d”.

e.
In addition to potential access to SW 19th Ave., the completed project provides both the north and south parcels with the benefit of stormwater disposal.  This fulfills a necessary duty of obligation to others  (see Attachment 6) regardless of whether these parcels have direct street access SW 19th Avenue, either now or at some point in the future (see Attachment 7).  Completion of this project provides a stormwater collection system that significantly reduces or mitigates potential liability for damage to other properties, particularly adjacent to SW 19th Avenue.  A private 18" line from the Barbur Blvd. Rentals property connects to a manhole in the street, which now provides for the direct disposal of stormwater.  In addition, a 4" perforated pipe was installed to capture groundwater in an effort to increase stability of the subgrade of both the street as well as underneath the Barbur Blvd. Rentals’ property (see Attachment 8).

f.
1998, the Edwards’ proposed estimated assessment was $81,884.20.  The final assessment amount of $45,053.58 imposed by this ordinance is 45% below this amount in nominal terms; the amount of this decrease is even larger in real, inflation-adjusted terms.

RECOMMENDATION

This LID has provided street improvements at a greatly reduced cost for the benefit of the properties abutting the street.  Therefore it is the recommendation of the Local Improvement District Administrator that this final assessment be imposed by the City Council and that all objections be overruled.

Respectfully submitted,
Andrew H. Aebi

Local Improvement District Administrator

