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ACCEPTANCE 

August 24, 1995 

Auditor of the City of Portland 
Room 202, City Hall 
Portland, Oregon 97204 

This is to advise the City of Portland, Oregon, that I hereby accept the terms and provisions 

of Ordinance No. 169230, passed by the Portland City Council on August 23, 1995, granting 

a franchise to MCI Metro Access Transmission Services, Inc. for a period of ten years and in 

consideration of the benefits received thereunder by me I hereby agree to abide by and 

perform each and all of the terms and provisions thereof applicable to me. 

Very truly yours, 

Signature 
VJC& 
President 
MCI Metro Access Transmission 

Services, Inc. 
2250 Lakeside Boulevard 
Richardson, Texas 75082 

Approved as to form: 

City Attorney 

*When an acceptance is signed by an officer of a firm or corporation, his or her official title must be stated. 
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P!lODUCER THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND 

JOHNSON & HIGGINS OF WASHINGTON DC CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS CERTIFICATE 
, DOES NOT AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE 

1401 EYE STREET, NW t--=-P..:;.O=:L1..:;.C;.::IE:.=S..=B;.::E::LO.=..W.:..:.:.,..-------------------1 
• SUITE 400 

COMPANIES AFFORDING COVERAGE WASHINGTON, DC 20005-2204 • 
COMPANY A 
LEDER CONTINENTAL INSURANCE COMPANY 

MCIOO-MCI WUAT1 FISHL 
COMPANY BiNSURED LEDER N/A 

MCI METRO ACCESS TRANSMISSION 
COMPANY 

SERVICES, INC. LEDER 
C N/A 

(FORMERLY ACCESS TRANS. SERV.,INC.) 
COMPANY 

2250 LAKESIDE BLVD. LEDER D N/A 
RICHARDSON, TX 75082 

COMPANY ELEDER N/A 

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD 
INDICATED, NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS 
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS, 
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS. 

co 
LTR TYPE OF INSURANCE POLICY NUMBER POLICY EFFECTIVE 

DATE (MM/DD/YY) 
POLICY EXPIRATION 

DATE (MM/DD/YY) 
LIMITS 

I GENERAL LIABILITY GENERAL AGGREGATE $ 2,000,000 

A X COMMERCIAL GENERAL LIABILITY 

I'--+_-JI CLAIMS MADE 0 OCCUR. 

SRL3345180 04/01195 04/01/98 PRODUCTS-GOMP/OP AGG, 

PERSONAL &ADV. INJURY 

$ 2,000,000 

$ 1,000,000 

f--- OWNER'S & CONTRACTOR'S PROT. EACH OCCURRENCE $ 1,000,000 

X 

7 
CONTRACTUAL LIABILITY 

INDEP.CONTRACTORS &BFI=lD 
FIRE DAMAGE (Anyone fire) 

MED. EXPENSE (Anyoneperson 

$ 1,000,000 

$ 25,000 

I AUTOMOBILE LIABILITY 

ANY AUTO 
f--­

COMBINED SINGLE 
LIMIT $ 

ALL OWNED AUTOS 
I--­

f--- SCHEDULED AUTOS 

BODILY INJURY 
(Per person) $ 

f--- HIRED AUTOS 

f--- NON.QWNED AUTOS 

BODILY INJURY 
(Per accident) $ 

f--- GARAGE LIABILITY 
PROPERTY DAMAGE $ 

EXCESS LIABILITY EACH OCCURRENCE $ 

I UMBRELLA FORM AGGREGATE $ 

I OTHER THAN UMBRELLA FORM I> 
ISTATUTORY UMITS 

WORKER'S COMPENSATION 
EACH ACCIDENT $ 

AND 
DISEASE;··POLICY LIMIT $ 

EMPLOYERS' LIABILITY 
DISEASE··EACH EMPLOYEE $ 

OTHER 

DESCRIPTION OF OPERATIONS/LOCATIONSNEHICLES/sPECIAL ITEMS 

CITY OF PORTLAND AND ITS OFFICERS, AGENTS AND EMPLOYEES ARE NAMED AS ADDITIONAL INSUREDS AS RESPECTS 1 YEAR PERMIT AND ANY 
SUBSEQUENT FRANCHISE AGREEMENT. 
FISHER, LAURIE 

a SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE THE 
:::::C":rr EXPIRATION DATE THEREOF, THE ISSUING COMPANY WILL ENDEAVOR TO

CITY OF PORTLAND ,:...;. 

:';,~ MAIL-1L DAYS WRITTEN NOTICE TO THE CERTIFICATE HOLDER NAMED TO THE 
OFFICE OF THE CABLE COMMUNICATIONS AND ~I. LEFT, BUT FAILURE TO MAIL SUCH NOTICE SHALL IMPOSE NO OBLIGATION OR
FRANCHISE 

!~~ LIABILITY OF ANY KIND UPON 'THE CO~N.Y, ITS AGENTS OR REPRESENTATIVES.
1211 SW 5TH AVENUE, ROOM 1160 [5 AUTHORIZED REPRESENTATIVE .2____ I~'.l~ PORTLAND, OR 97204-3711 

.'. !{!1L(.7 r 

::~~~D:~~s1~~iiI~~*rf~~1t~~:.&;~~t~~}4?~t~{:t~i~f:1~:::~$~~~t4.1~~1t1~~Z~1t%~~i~:~~·i.~f~~f~~ft~~*t*r&f.$*;~~t~jp.J~i;~:i~~;ff.~1f*~~~i~Mif~I~~~fl~'~:"·::$:AcORb~:coRiORitibN:;·1:jjQ
~~,.~ :\::t::i, •. ,"I:~ >•.•x~ , ••W .".::e;X"'M...:« X'"Xn•..• ~,~ ..., .",~'1..rN •• X ~~••••<'$. ..~ :<i\o::.:l/fm ? .. ?? .. ,~.. ~~. X.•• X««: ~ ..r., . 
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PERFORMANCE BOND 169230 
BOND NO. JP0755 

KNOW ALL MEN BY THESE PRESENTS: 

That MCI Metro Access Transmission Services, Inc -as Principal, and the St. Paul 

Fire & Marine Insurance Co. a corporation of the State of Minnesota with its home office 

in Bedminster, NJ U:S.A., as Surety, are held and firmly bound unto _-=t;.:::h:.;::e'-""C=.i""'ty"--__ 

Portland! OR , as Obligee, in the amount of one hundred 

thousand and 00/100------ Dollars ($100,000.00 ) for the payment 

whereof Principal and Surety bind themselves, their heirs, executors, administrators, successors and assigns, jointly 

and severally, firmly by these presents. 

WHEREAS the Principal has made application to the City of Portland for a permit to 

construct operate and maintain a Telecommunications System. with all 

necessary facilities, in. over and under the surface of the City's 

Streets. 

WHEREAS ..:t~h~e~C:::.it:.ylL..:o~f~P..:o~r..:t:.:::l:::::an=d has granted a permit 

for such construction upon certain terms and conditions as set forth in said permit. 

NOW, THE CONDmON OF TIlE FOREGOING OBLIGAnON is such that if the above bounden Principal shall 

in all respects comply with the terms and conditions of said permit and fully meet and perform his, their or its 

obligations thereunder, and shall well and truly and in a manner satisfactory to the City of 

Portland complete the work permitted and save harmless to the City 

of Portland from any expenses incurred through the failure of said Principal to 

comply with the terms and conditions of said permit, or from any damage growing out of the negligence of the said 

Principal, or his, their or its agents or employees, then the above obligation to be void and ofnone effect, otherwise 

to remain in full force and virtue of law. 

Signed and sealed this """5..::t,::h'-- day of _..wJ:..!dun~e 19....95.. 

As to Principal: MCI METRO ACCESS TRANSMISSION SERVICES, INC. 

, . 
'-.~ ~ 

INSURANCE COMPANY 
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and the ex~ution;()fiiil .such.insttuIrient(s) in ;pursuance;ofthese 'presents,'sh@'be,as bii':tdil1g 'upOn ;~d St. ;Paul Fireand Marine Insurance Company, asful\y;.and ." 
.amply,: to all inteilts.and purposes, asifthe,same. had been dU!:y exeouted,and acknowledged-by its regularly elected officers at its principal office. 

This Power,ofA'ttoiney'isex~Uted;lind;rnaYbeC~fiedto;and may be revoked. pursuant:to:andl1y:authority ofArticle V,-Section 6(C), ofthe By-Laws adopted by,: 
the Shareholders ofST. PAUL FIRE AND MARINE INSURANCE COMPANY at a meeting called and held on the 28th day of April, 1978, of which the following : 
is a true transcript. of said Section 6 (C): 

"ThePr~nt or .anyVice President, Assistant Vice President, Secretary orService Center-General 'Manager shall have power and authority 
(1)	 To.appoint Attorneys-in-faet, ,and to authorize them to execute on behalf ofthe:Company. and Attach the Seal of the Company thereto, bonds 'and 

.undertakings, recognizances, contracts of indemnity -andotber writings obligatory in the nature thereof, and 
i (2) To appoint special Attorneys-in-fact, who ,arehereQy authorized to 4:ertify. to <copies of any'power-of-attorney issued in pursuance of this section 

'andlor.anyoftheBy-LawsoftheCompany,and . _.. ,.... ,.' .• ,.,,' ,"
 
. -(~) To remove, at,any time, any such Attorney·in"fact:er SpeCialAttorney..m.factand revoke theauthority given him."
 

Further,: this:Power ofAttorney is signed and sealed by facsimile pursuant to resolution of the Board of Directors of-said Company,adopted at a meeting duly called and 
held on the 5th day. of May, 1959, ofwhich the following is,a true excerpt: . i.' " 

"Nowtherefore the signatures of such officers and the seal of the Company may be. affixed to any such power of attorney or any certificate relating thereto by 
facsimile,lIIId any such power ofatlorney or certificate bearing such facsimile signatures or facsimile seal shall be valid and binding upon the Company and 
any such power so executed and certified by facsimile signatures and. facsimile sealshall 'be'valid and binding upon the Company in the future with respect to 
any bond or undertaking to which itis attached;" '. .,,'. '. ",.. ' 

IN TESTIMONY WHEREOF, St.PauJ FIre:and M~~i~,CompanY'hascaused this instrument to be signed and its corporate ., .. 
seal to:beaffixed by its:authorized offioer.,!his30th,dlly:ofNoYeniber, A::D.. 1990,··· . 

.	 . .. " : 

, ,ST,PAULFIRE AND MARINE INSURANCE COMPANY 

~--t't>~V'-"STATE·OFNEW JERSEY }ss. 
County of Sommerset MICHAEL B. KEEGAN, Secretary 
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ORDINANCE NO. 

Grant a franchise to MCI Metro Access Transmission Services, Inc. for a period of ten years.
 
(Ordinance)
 
The City of Portland ordains:
 

Section 1. NATURE AND TERM OF GRANT 

A. 1. The City of Portland (City), does hereby grant to MCI Metro Access 
Transmission Services, Inc. a Delaware corporation qualified to do business in Oregon, 
(Grantee), and to its successors and assigns, as approved under Section 17 of this Franchise, a 
franchise to construct, operate and maintain a Telecommunications System, with all necessary 
facilities, in, over and under the surface of the City's Streets. 

2. a. This franchise does not authorize the Grantee to operate a cable system or 
provide video programming, as defined by Section 602 of the Cable Communications Policy 
Act of 1984 (47 U.S.C.A. § 522 (Supp. 1989)). This franchise does not authorize the Grantee 
to provide telecommunications services. Prior to providing such services, Grantee shall apply 
for and obtain such authority as is necessary from the Oregon Public Utility Commission 
and/or the Federal Communications Commission. Grantee shall provide the City with 
documentation of such authority, upon written request. 

b. If the Grantee applies for or obtains authority to operate a cable system or 
provide video programming, whether from the Oregon Public Utility Commission or 
elsewhere, Grantee shall serve written notice upon the City. The City and the Grantee shall 
have 90 days to negotiate, in good faith, to modify this Franchise to include such services. If 
the City and the Grantee cannot successfully conclude such negotiations within the 90 day 
period, the matter shall be submitted to arbitration under Section 20. 

B. The term of this franchise, and all rights and obligations pertaining thereto, shall be 
ten years from the effective date of the franchise unless terminated sooner as provided herein. 
The effective date of this franchise shall be 60 days after passage by the City Council unless 
Grantee fails to file a written acceptance of this franchise as provided in Section 24 of this 
Franchise. 

C. Prior to final approval of this franchise by City Council, Grantee shall submit a map 
of its initial Telecommunications System to the Office of Cable Communications and 
Franchise Management. The map shall be attached to this Franchise as Exhibit A and shall be 
incorporated by reference herein. Grantee shall submit with each subsequent franchise 
payment updated versions of such maps as changes are made to Grantee's 
Telecommunications System, including any acquisitions, additions due to annexation to the 
City, or any other additions to Grantee's Telecommunications System. 

Franchise - MCI Metro Access Transmission Services, Inc. 1 
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Section 2. DEFINITIONS 

For the purpose of this franchise, the following terms, phrases, and their derivations, shall 
have the meanings given below unless the context indicates otherwise. When not inconsistent 
with the context, words used in the present tense include the future tense, words in the plural 
number include the singular number, and words in the singular include the plural number. 
The work "shall" is always mandatory and not merely directory. 

A. "Streets" means the surface of, and the space above and below, any public street, 
road, alley, or highway within the City, used or intended to be used by the general public for 
motor vehicles, to the extent the City has the right to allow the Grantee to use them. 

B. "Telecommunications services" means: 

1. Services interconnecting interexchange carriers, competitive carriers, and/or 
wholesale telecommunications providers for the purpose of voice, video, or data transmission; 

2. Services connecting interexchange carriers and/or competitive carriers to 
telephone companies providing local exchange services for the purpose of voice, video, or 
data transmission; 

3. Services connecting interexchange carriers or competitive carriers to any entity, 
other than another interexchange carrier, competitive carrier, or telephone company providing 
local exchange services, for the purpose of voice, video, or data transmission; 

4. Services interconnecting any entities, other than interexchange carriers, 
competitive carriers, or telephone companies providing local exchange services, for the 
purpose of voice, video, or data transmission; and, 

5. The design, engineering, construction, and maintenance of fiber optic cable links 
that are not otherwise connected to the Grantee's Telecommunications System. 

6. Other telecommunications services as authorized by the Federal Communications 
Commission or the Oregon Public Utility Commission. 

C. "Telecommunications System" means all wires, cables, ducts, conduits, vaults, poles, 
and other necessary facilities owned or used by the Grantee for the purpose of providing 
telecommunications services and located in, under and above City Streets, excluding ducts, 
conduits, and vaults leased from another City franchisee, licensee, or permittee. 

Section 3. COMPENSATION AND AUDITING 

A. 1. The Grantee shall pay a franchise fee to the City, throughout the term of this 
Franchise, as compensation for the benefits and privileges under this Franchise and in 

Franchise - MCI Metro Access Transmission Services, Inc. 2 



169230
 

consideration of permission to use the Streets of the City. 

2. Grantee agrees to pay the City a Minimum Annual Franchise Fee or an amount 
equal to five percent (5%) of Grantee's gross revenues, whichever is greater. 

3. For purposes of this Section, 

a. "Gross revenues" shall mean gross revenues derived by Grantee for the 
provision of Telecommunications Services: 

(i) originating or terminating in Portland, Oregon, and, 

(ii) charged to a service address in Portland, Oregon, regardless of where 
the telephone call is billed or paid. 

b. "Minimum Annual Franchise Fee" shall mean $4,000 in the first year of 
this franchise, and shall increase by $1,000 annually, until reaching a maximum of $13,000 in 
year 10 of this franchise. 

B. If the City· requests telecommunications services from the Grantee, or installation or 
maintenance work under Section 9.B., Grantee may deduct the charges for such services from 
franchise fee payments only after receiving prior written approval by the City. Grantee shall 
charge the City Grantee's most favorable rate, offered at the time of the request, charged to a 
similar user within Oregon for a similar volume of service, subject to any of Grantee's tariffs 
and regulations on file with the Oregon Public Utility Commission. Other terms and 
conditions of such services may be specified in a separate agreement between the City and 
Grantee. 

C. The gross revenue based franchise fee payable under this Franchise shall be 
computed and paid on or before the forty-fifty (45th) day following each calendar year 
quarter period (January 1 through March 31, April 1 through June 30, July 1 through 
September 30, and October 1 through December 31) during the term of this franchise. 
Payments not received by the City on or before the forty-fifth (45th) day following the end of 
the calendar year quarter period shall be assessed interest at the rate of one percent (1 %) over 
the existing prime rate as set by First Interstate Bank of Oregon, N.A., compounded daily. 
Interest shall be due on the entire late payment from the date on which the payment was due 
until the date on which the City receives the payment. 

D. 1. No acceptance of any payment shall be construed as an accord that the amount 
paid is, in fact, the correct amount, nor shall any acceptance of payments be construed as a 
release of any claim the City may have for further or additional sums payable. All amounts 
paid under this Section shall be subject to confirmation and recomputation by the City. The 
Grantee agrees to reimburse the City for: 

Franchise - Mel Metro Access Transmission Services, Inc. 3 
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a. The reasonable costs of such confirmation if the City's recomputation 
discloses that the Grantee has paid 95% or less of the franchise fees owing for the period at 
Issue; or 

b. One-half of the reasonable costs of such confirmation if the City's 
recomputation discloses that the Grantee had paid more than 95% but less than 98% of the 
franchise fees owing for the period at issue. 

c. The City's costs which may be reimbursed under this subsection shall not 
exceed $5,000.00. 

2. If the City determines that Grantee made any underpayment, and that the 
underpayment exceeded 5% of the amount due, Grantee shall pay interest at the rate of one 
percent (1 %) over the existing prime rate as set by First Interstate Bank of Oregon, N.A., 
compounded daily. Interest shall be due on the entire underpayment or on the entire late 
payment from the date on which payment was due until the date on which full payment is 
received. 

3. If the Grantee disputes the City's determination of underpayment, the Grantee 
shall place the disputed amount in as escrow account and request binding arbitration of the 
dispute as provided in Section 20 of this Franchise. 

E. Accompanying each payment of gross revenue based franchise fees to the City, the 
Grantee shall file with the City a report of its calculation of the franchise fee payment, setting 
forth its gross revenues, and the computation, basis and method of how gross revenues were 
calculated, including an explanation of revenue calculations for telecommunications services. 
Such reports shall be in a form satisfactory to the City. 

F. All Grantee's books, maps, and records concerning its gross revenues and its 
calculation of franchise fee payments to the City shall be open for inspection by the proper 
officers of the City at all convenient times to determine the amount of compensation due the 
City under this franchise, and shall be kept so as to accurately show the same. Grantee shall 
prepare and furnish to the City, at the times prescribed by the City and in the form prescribed 
by the City after consultation with Grantee, such reports with respect to its operation, affairs, 
or property, as the City may deem reasonably necessary or appropriate. All other reports 
required by the Charter and ordinances of the City shall be made by Grantee from time to 
time as required. 

G. The Grantee shall pay the cost of publication of the franchise and any amendments 
thereto, as such publication is required by law. In return for Grantee's dismissal of its lawsuit 
regarding the validity of the 1893 franchise issued to Western Union Telegraph Company, the 
City waives the requirements that Grantee pay the City's pre-franchising costs otherwise 
incurred in entering into this franchise agreement. 

Franchise - MCI Metro Access Transmission Services, Inc. 4 
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H. Payment of this franchise fee shall not exempt Grantee from the payment of any 
other fees, taxes or charges on the business, occupation, property or income of Grantee that 
may be imposed by the City, except as may otherwise be provided in the ordinance or 
ordinances imposing such other fees, taxes or charges. However, so long as the Grantee is 
not operating as a telecommunications utility, as defined by Oregon Revised Statutes 759.005 
(1) (a) (1993), the City expressly waives application of City Code Section 7.14, Utility 
License Fees. 

Section 4. GENERAL FINANCIAL AND INSURANCE PROVISIONS 

A. Insurance. 

1. The Grantee shall maintain public liability and property damage insurance that 
protects the Grantee and the City, as well as the City's officers, agents, and employees, from 
the claims referred to in Section 5. The insurance shall provide coverage at all times of not 
less than $200,000 for personal injury to each person, $500,000 for each occurrence, and 
$50,000 for each occurrence involving property damages, plus costs of defense; or a single 
limit policy of not less than $500,000 covering all claims per occurrence, plus costs of 
defense. The limits of the insurance shall be subject to statutory changes as to maximum 
limits of liability imposed on municipalities of the State of Oregon during the term of the 
franchise. The insurance shall be without prejudice to coverage otherwise existing and shall 
name as additional insureds the City and its officers, agents, and employees. Notwithstanding 
the naming of additional insureds, the insurance shall protect each insured in the same manner 
as though a separate policy had been issued to each, but nothing herein shall operate to 
increase the insurer's liability. as set forth elsewhere in the policy beyond the amount or 
amounts for which the insurer would have been liable if only one person or interest had been 
named as insured. The coverage must apply as to claims between insureds on the policy. 
The insurance shall provide that the insurance shall not be cancelled or materially altered 
without thirty (30) days written notice first being given to the City Auditor. If the insurance 
is cancelled or materially altered within the term of this franchise, Grantee shall provide a 
new policy with the same terms. Grantee agrees to maintain continuous uninterrupted 
coverage, in the amounts required, for the duration of the franchise. 

2. The Grantee shall maintain on file with the City Auditor a certificate of 
insurance certifying the coverage required above. The adequacy of the insurance shall be 
subject to the approval of the City Attorney. 

3. In the alternative to providing a certificate of insurance to the City, certifying 
liability insurance coverage as required in this section, Grantee may provide the City with a 
statement regarding its self-insurance. Grantee's self-insurance shall provide at least the same 
amount and scope of coverage for the Grantee and the City, its officers, agents and 
employees, as otherwise required under this Section. The adequacy of such self-insurance 
shall be subject to the City Attorney's review and approval. Upon Grantee's election to 
provide self-insurance coverage under this subsection, any· failure by the Grantee to maintain 

Franchise - MCI Metro Access Transmission Services, Inc. 5 
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adequate self-insurance shall be cause for termination of this franchise under Section 18. 

B. Faithful Performance Bond. 

1. Upon the effective date of the franchise, the Grantee shall furnish proof of the 
posting of a faithful performance bond running to the City, with good and sufficient surety 
approved by the City, in the penal sum of $100,000, conditioned that the Grantee shall well 
and truly observed, fulfill, and perform each term and condition of the franchise. Grantee 
shall pay all premiums charged for the bond, and shall keep the bond in full force and effect 
at all times throughout the term of the franchise, including, if necessary, the time required for 
removal of all of Grantee's system installed in the City's Streets. The bond shall contain a 
provision that it shall not be terminated or otherwise allowed to expire without prior 30 days 
written notice first being given to the City Auditor. The bond shall be reviewed and approved 
as to form by the City Attorney. 

2. During the term of the franchise, Grantee shall file with the City Auditor a 
duplicate copy of the bond along with written evidence of payment of the required premiums. 
However, in no event shall the City exercise its rights against the performance bond under 
this subsection if a bona fide, good faith dispute exists between the City and the Grantee. 

C. Construction Bond. During all times when Grantee is performing any construction 
work in or under the Streets requiring a street opening permit, Grantee shall post a faithful 
performance bond or irrevocable letter of credit, as is required for street opening permits, 
running to the City, with good and sufficient surety approved by the City, in the sum of 
$100,000. The bond or letter of credit shall be conditioned that the Grantee shall well and 
truly observe, fulfill and perform each term and condition under Section 6. Grantee shall pay 
all premiums or other costs associated with maintaining the bond or letter of credit, and shall 
keep the same in full force and effect at all times during the construction work. The bond or 
letter of credit shall provide that it may be terminated upon final approval of Grantee's 
construction work in or under the Streets by the City Engineer. Upon such approval, the City 
agrees to sign all documents necessary to release the bond in accordance with the terms of 
this Section. During the duration of the construction work, Grantee shall file with the City 
Auditor a copy of the bond or letter of credit, along with written evidence of the required 
premiums. The bond or letter of credit shall be subject to the approval of the City Attorney 
as to its adequacy under the requirements of this Section. 

Section 5. COVENANT TO INDEMNIFY AND HOLD THE CITY HARMLESS. 

A. Grantee hereby agrees and covenants to indemnify, defend and hold the City, its 
officers, agents and employees, harmless from any claim for injury, damage, loss, liability, 
cost or expense, including court and appeal costs and attorney fees or expenses, arising from 
any casualty or accident to person or property by reason of any construction, excavation or 
any other act done under this franchise, by or for Grantee, its agents or employees, or by 
reason of any neglect or omission of Grantee to keep its Telecommunications System in a safe 

Franchise - MCI Metro Access Transmission Services, Inc. 6 



16 9 23 0
 

condition. Grantee shall consult and cooperate with the City while conducting its defense of 
the City. 

B. Grantee also hereby agrees to indemnify the City for any damages, claims, additional 
costs or expenses assessed against or payable by the City arising out of or resulting, directly 
or indirectly, from Grantee's failure to remove, adjust or relocate any of its facilities in a 
timely manner in accordance with a relocation schedule furnished Grantee by the City 
Engineer in writing, unless Grantee's failure arises directly from the City's negligence or 
willful misconduct. 

Section 6. CONSTRUCTION AND RELOCATION. 

A. 1. Subject to applicable regulations of the City, Grantee may perform all necessary 
construction to construct, operate and maintain its Telecommunications System. All 
construction and maintenance of any and all Telecommunications System facilities within 
Streets incident to Grantee's provision of service shall, regardless of who performs installation 
and/or construction, be and remain the responsibility of Grantee. Grantee shall apply for and 
obtain all permits necessary for installation and/or construction of any such facilities, and for 
excavation and laying of any Telecommunications System facilities within City Streets. 
Grantee shall pay all applicable fees upon issuance of the requisite construction permits by the 
City to Grantee. 

2. Prior to beginning construction, Grantee shall provide the City with an initial 
construction schedule for work in the Streets and the estimated total cost of such work. When 
Grantee's construction in the Streets is completed, Grantee shall provide the City with a map 
showing the location of its installed Telecommunications System in the Streets, as built. Such 
"as built" maps shall be in a form acceptable to the City Engineer. 

3. Grantee may make excavations in City Streets for any facility needed for the 
maintenance or extension of the Grantee's Telecommunications System, subject to obtaining 
permits. Prior to doing such work, Grantee must apply for, and obtain, appropriate permits 
from the City, and give appropriate notices to any further franchisees, licensees or permittees 
of the City, or bureaus of the City, or other units of government owning or maintaining 
facilities which may be affected by the proposed excavation. 

4. In the event that emergency repairs are necessary, Grantee shall immediately 
notify the City of the need for such repairs. Grantee may initiate such emergency repairs 
immediately, and shall apply for appropriate permits the next business day following 
discovery of the emergency. Grantee must comply with all Charter and ordinance provisions 
relating to such excavations or construction, including the payment of permit or license fees. 

B. 1. Grantee is responsible for becoming familiar with, and understanding, the 
provisions of Oregon Revised Statutes (ORS) 757.541 through 757.571 (1993) (the "One-Call 
statutes"). Grantee shall comply with the terms and conditions set forth in the One-Call 
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statutes. 

2. The One-Call statutes apply to the locating of underground facilities. An 
illustrative example of how these provisions apply would be as follows: Within forty-eight 
(48) business day hours after any City bureau or City franchisee, licensee or permittee notifies 
Grantee of a proposed street excavation, the Grantee shall: (a) Mark all of its locatable 
underground cables, ducts, conduits, or other facilities within the area of the proposed 
excavation; (b) Notify the excavator of any unlocatable underground facilities in the area of 
the proposed excavation; or, (c) Notify the excavator that the Grantee does not have any 
underground facilities in the vicinity of the proposed excavation. 

C. The City shall have the right to require Grantee to change the location of its 
Telecommunications System within the Streets when the public convenience requires such 
change, and the expense thereof shall be paid by Grantee. The City shall provide the Grantee 
with the standard notice given under the circumstances to other franchisees, licensees, or 
permittees. Should Grantee fail to remove or relocate any such facilities by the date 
established by the City, the City may effect such removal or relocation, and the expense 
thereof shall be paid by Grantee, including all costs and expenses incurred by the City due to 
Grantee's delay. If the City requires Grantee to relocate its facilities located within the City's 
Streets, the City will make a reasonable effort to provide Grantee with an alternate location 
for its facilities within the City's Streets. 

D. Grantee's system shall be constructed and maintained in such manner as not to 
interfere with sewers, water pipes, or any other property of the City, or with any other pipes, 
wires, conduits or other facilities that may have been laid in the Streets by or under the City's 
authority. 

E. Upon Grantee's acquisition of any Telecommunications System facilities in the 
Streets, or upon any addition or annexation to the City of any area in which Grantee retains 
any such facilities in the Streets, the Grantee shall submit to the City a statement describing 
all facilities involved, whether authorized by franchise or prior right, and specifying the 
location of all such facilities. Such facilities shall immediately be subject to the terms of this 
franchise. 

F. Tree trimming. 

1. Upon obtaining a written permit from the City Forester, Grantee may prune or 
cause to be pruned, using proper arboricultural practices in accordance with such permit, any 
tree in or overhanging the Streets which interferes with Grantee's Telecommunications 
System. Except in emergencies, Grantee may not prune trees at a point below 30 feet above 
sidewalk grade until one week after written notice has been given to the owner or occupant of 
the premises abutting the Street in or over which the tree is growing. For purposes of this 
Section, emergencies exist when it is necessary to prune to protect the public from imminent 
danger. The owner or occupant shall have seven days from receipt of Grantee's notice to 
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prune such tree at his or her own expense. If the owner or occupant fails to do so, Grantee 
may prune such tree at its own expense. 

2. The City Forester may, at his or her own discretion, waive the notification and 
permit process in the case of single trees, if Grantee adequately demonstrates to the City 
Forester's satisfaction the ability to consistently apply proper arboricultural practices to the 
pruning of trees. Before any tree trimming permit may be issued, any contractor to be used 
by Grantee shall be subject to the approval of the City Forester. The City Forester shall have 
the discretion to cancel the permit if, at any time, the Grantee or its agents, fails to use proper 
arboricultural practices. 

Section 7. RESTORATION OF STREETS. 

A. Whenever Grantee disturbs the surface of any street for any purpose, Grantee shall 
promptly restore the street to at least its prior condition, to the satisfaction of the City 
Engineer. When any opening is made by Grantee in a hard surface pavement in any Street, 
Grantee shall promptly refill the opening and restore the surface to a condition satisfactory to 
the City Engineer. 

B. If Grantee excavates the surface of any street, Grantee shall be responsible for 
restoration and maintenance of the street and its surface within the area affected by the 
excavation. The City may, after providing notice to Grantee, refill and/or repave any opening 
made by Grantee in the street, and the expense thereof shall be paid by Grantee. The City 
reserves the right, after providing notice to Grantee, to remove and/or repair any work done 
by Grantee which, in the determination of the City Engineer, is inadequate. The cost thereof, 
including the cost of inspection and supervision, shall be paid by the Grantee. All 
excavations made by Grantee in the Streets shall be properly safeguarded for the prevention of 
accidents. All of Grantee's work under this Section shall be done in strict compliance with 
all rules, regulations and ordinances of the City. 

Section 8. RESERVATION OF CITY STREET RIGHTS. 

Nothing in this Franchise shall be construed to prevent the City from constructing sewer, 
grading, paving, repairing and/or altering any street or laying down, repairing or removing 
water mains or constructing or establishing any other public work or improvement. All such 
work shall be done, insofar as practicable, so as to not obstruct, injure or prevent the free use 
and operation of the system of the Grantee herein. However, if any of the Grantee's 
Telecommunications System interferes with the construction or repair of any street or public 
improvement, including construction, repair or removal of a sewer or water main, the 
Grantee's system shall be removed or replaced in the manner the City shall direct. Any and 
all such removal or replacement shall be at the expense of the Grantee. Should Grantee fail 
to remove, adjust or relocate its facilities by the date established by the City Engineer's 
written notice to Grantee, the City may effect such removal, adjustment or relocation, and the 
expense thereof shall be paid by Grantee, including all costs and expenses incurred by the 
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City due to Grantee's delay. 

Section 9. CITY FIBER OPTIC PAIRS AND USE OF DUCTS. 

A. 1. Grantee shall give prior notice to the City in the event of any new construction 
or installation of fiber optic lines within the City. Grantee shall install two pair of optical 
fibers for the City. The City shall use its fiber optics only for municipal purposes. The 
Grantee shall not deduct the cost of building or installing such fiber optic lines or cable from 
franchise fees, or any other payments to the City, or otherwise charge the City for such 
optical fibers. Grantee shall be responsible for maintaining the City's optical fibers together 
with the Grantee's lines. 

2. Upon written request from the City, Grantee shall build and install connections 
to City optical fibers, provided by Grantee under Section 9.A.I. above, for the City. Grantee 
shall build and install such connections at a charge of its direct costs of materials and labor, 
plus ten percent (10%). The City shall be responsible for obtaining any necessary authority 
for Grantee to enter any premises necessary for building and installing the connections 
requested by the City. 

B. 1. The City may install or affix and maintain wires and equipment for municipal 
purposes within any of Grantee's surplus conduit or ducts, as defined in Section 12, without 
charge to the City. All work to affix and/or maintain City wires and equipment shall be 
performed by Grantee and shall be performed at City expense. The City shall not have access 
to Grantee's surplus conduits or ducts without Grantee's prior approval, except in the event of 
an emergency requiring that the City obtain immediate access to those conduits or ducts. In 
such an emergency, the City shall exercise its best efforts to notify the Grantee as soon as 
possible of the emergency and the City's need for access. 

2. The value of the City's use of Grantee's surplus conduits or ducts may not be 
deducted from its franchise fee and/or other fees payable to the City. Grantee shall not be 
responsible for any damage resulting to the wires or property of the City occurring as a result 
of City's use of Grantee's surplus conduits or ducts. 

C. For the purposes of this Section 9, the term "municipal purposes" includes but is not 
limited to the use of the structures and installations for City fire, police, traffic, water, internal 
telephone, and/or signal systems. The term "municipal purposes" does not include: (1) the 
sale of telecommunications services to third parties; (2) the transfer of any rights by the City 
to third parties for the purpose of providing the City with access to interexchange carriers; or 
(3) the transportation of water or wastewater. 

Section 10. STREET VACATION. If any Street or portion thereof used by Grantee is 
vacated by the City during the term of this franchise, unless the City Council specifically 
reserves to Grantee the right to continue its installation in the vacated street area, Grantee 
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shall, without expense to the City, forthwith remove its Telecommunications System facilities 
from such street, and restore, repair or reconstruct the street area where such removal has 
occurred, and place the street area in such condition as may be required by the Council. In 
the event of failure, neglect or refusal of Grantee, after thirty days' notice by City Council, to 
repair, improve or maintain such street portions, the City may do such work or cause it to be 
done, and the cost thereof, as found and declared by City Council, shall be entered in the 
Docket of City Liens against any property of Grantee which City may choose, and such lien 
shall be enforced in like manner and with like effect as other liens entered in such docket. 

Section 11. MAINTENANCE OF FACILITIES. Grantee shall provide and put in use 
all Telecommunications System facilities necessary to control and carry Grantee's signals so 
as to prevent injury to the City's property or property belonging to any person, firm or 
corporation within the City. Grantee, at its own expense, shall repair, renew, change and 
improve said facilities from time to time as may be necessary to accomplish this purpose. 
Grantee shall not connect in a manner that requires any customer, except the City, to install 
cables, ducts, conduits, or other facilities, in, under or over a City Street or other public right 
of way. 

Section 12. COMMON USERS. 

A. For the purposes of this Section, 

1. "Attachment" means any wire, optical fiber or other cable, and any related 
device, apparatus or auxiliary equipment, for the purpose of voice, video, or data 
transmission. 

2. "Conduit Facility" means any structure, or section thereof, containing one or 
more ducts, conduits, manholes, handhole or other such facilities in the Grantee's 
Telecommunications System. 

3. "Duct" means a single enclosed raceway for conductors, optical fiber, wire or 
other cable. 

4. "Licensee" means any person, firm, corporation, partnership, company, 
association, joint stock association or cooperatively organized association franchised, licensed 
or otherwise permitted by the City to use the Streets. 

5. "Surplus ducts or conduits" are Conduit Facilities other than those occupied by 
the Grantee or any prior Licensee, one unoccupied duct held by Grantee as an emergency use 
spare, and other unoccupied ducts that the Grantee reasonably expects to use within the next 
18 months. 

B. Grantee acknowledges that the Streets have a finite capacity for containing conduits. 
Therefore, Grantee agrees that whenever the City Engineer determines it is impracticable to 
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permit construction of an underground conduit system by any other person which may at the 
time have authority to construct or maintain conduits or ducts in the Streets, the City Engineer 
may require Grantee to afford to such person the right to use Grantee's surplus ducts or 
conduits in common with the Grantee, pursuant to the terms and conditions of an agreement 
for use of surplus conduits and ducts being entered into by the Grantee and the Licensee. 

C. If the Grantee and any Licensee fail or cannot otherwise agree within a reasonable 
time to fair and equitable terms, conditions and regulations, including but not limited to a 
conduit rental rate, within a reasonable period of time, the Grantee and the Licensee shall 
enter into binding arbitration to determine such terms, conditions and regulations. In such 
arbitration, the arbitrators shall determine the conduit rental rate at a fair market rate. The 
binding arbitration shall be as provided in Section 20 of this Franchise. 

D. A Licensee occupying part of a Duct shall be deemed to occupy the entire Duct. 

E. The Grantee shall give a Licensee 120 days notice of its need to occupy licensed 
conduit and shall propose that the Licensee take the first feasible action listed: 

1. Pay revised conduit rent designed to recover the cost of retrofitting the conduit 
with multiplexing, optical fibers, or other space-saving technology sufficient to meet the 
Grantee's space needs; 

2. Pay revised conduit rent based on the cost of new conduit constructed to meet 
the Grantee's space needs; 

3. Vacate ducts that are no longer surplus; 

4. Construct and maintain sufficient new conduit to meet the Grantee's space 
needs. 

F. When two or more Licensees occupy a section of Conduit Facility, the last Licensee 
to occupy the Conduit Facility shall be the first to vacate or construct new conduit. When 
conduit rent is revised because of retrofitting of space-saving technology or construction of 
new conduit, all Licensees shall bear the increased cost. 

G. All attachments shall meet local, state and federal clearance and other safety 
requirements, be adequately grounded and anchored, and meet the provisions of contracts 
executed between the Grantee and the Licensee. The Grantee may, at its option, correct any 
attachment deficiencies and charge the Licensee for its costs. Each Licensee shall pay the 
Grantee for any fines, fees, damages, or other costs the Licensee's attachments cause the 
Grantee to incur. 
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Section 13. DISCONTINUED USE OF FACILITIES. 

A. Whenever Grantee intends to discontinue use of its Telecommunications System 
within all or part of a particular portion of the Streets and does not intend to use said facilities 
again in the future, Grantee shall submit to the City Engineer for the City Engineer's approval 
a completed application describing the facility and the date on which the Grantee intends to 
discontinue using the facility. Grantee may remove the facility or request that the City permit 
it to remain in place. Notwithstanding the Grantee's request that any such facility remain in 
place, the City Engineer may require the Grantee to remove the facility from the street area or 
modify the facility in order to protect the public health and safety or otherwise serve the 
public interest. The City Engineer may require the Grantee to perform a combination of 
modification and removal of the facility. Grantee shall complete such removal or 
modification in accordance with a schedule set by the City Engineer. 

B. 1. Until such time as Grantee removes or modifies the affected facility as directed 
by the City Engineer, or until the rights to and responsibility for the affected facility are 
accepted by another person or corporation having authority to construct and maintain such 
facilities, Grantee shall be responsible for all necessary repairs, relocations of the facility, and 
maintenance of the street area in the same manner and degree as if the facility were in active 
use, and Grantee shall retain all liability for such facility. 

2. a. Grantee has an extensive system of conduits which were built by its 
predecessor, Western Union Telegraph Company. This conduit system consists primarily of 
creosote-soaked timber. The responsibility, if any, for removing any creosote residues, and 
any potential liabilities arising from this creosote, shall be and remain forever the Grantee's 
responsibility, and not the City's. 

b. Grantee may, in accordance with a schedule approved by the City Engineer, 
and at the Grantee's expense, remove all or any portion of these conduits from the Streets, 
provided that Grantee does so in accordance with all applicable City ordinances, and that it 
returns the Streets to their reasonably same condition prior to opening. 

c. Whenever any of Grantee's Telecommunications System which has creosote 
on, in, or surrounding it interferes with. any other use of the Streets, Grantee shall remove or 
remediate the creosote materials in accordance with applicable environmental laws and 
regulations. If Grantee fails to promptly remove or remediate the creosote material, the 
authorized entity requesting the removal may arrange to have the creosote materials removed 
or remediated, in accordance with applicable environmental laws and regulations, and the 
costs of such remediation or removal and proper disposal, as well as any costs of delay 
incurred, shall be charged to the Grantee, and the Grantee shall promptly pay such charges. 

Section 14. HAZARDOUS SUBSTANCES. 

A. Grantee shall comply with all applicable state and federal laws, statutes, regulations 
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and orders concerning Hazardous Substances relating to Grantee's Telecommunications 
System in the Streets. For purposes of this Section, "Hazardous Substances" shall have the 
meaning given by ORS 465.200(9) (1993). 

B. 1. Grantee shall maintain and inspect its Telecommunications System located in the 
Streets. Upon reasonable notice to Grantee, the City may inspect Grantee's facilities in the 
Streets to determine if any release of Hazardous Substances has occurred, or may occur, from 
or related to Grantee's Telecommunications System. 

2. In removing or modifying Grantee's facilities as provided in Section 13 of this 
Franchise, Grantee shall also remove all residue of Hazardous Substances, in compliance with 
applicable environmental clean-up standards related thereto. 

C. Grantee agrees to forever indemnify the City against any claims, costs, and expenses, 
of any kind, whether direct or indirect, incurred by the City arising out of the release or threat 
of release of Hazardous Substances caused by Grantee's ownership or operation of a 
Telecommunications System in the Streets. 

Section 15. FRANCHISE NOT EXCLUSIVE. This franchise is not exclusive. The 
City expressly reserves the right to grant rights or franchises to other persons or corporations, 
as well as the right in its own name as a municipality, to use its Streets for similar or 
different purposes allowed Granted hereunder. 

Section 16. REGULATION. The City Council shall be vested with the power and 
authority to reasonably regulate in the public interest the exercise of the privileges under this 
franchise. Any failure by the City to promptly enforce compliance with this Franchise shall 
not relieve Grantee of its obligation to comply with any provision of this franchise. 

Section 17. CITY'S CONSENT REQUIRED FOR ASSIGNMENT, TRANSFER, 
MERGER, LEASE OR MORTGAGE. 

A. Neither this franchise nor any of Grantee's Telecommunications System located in 
the Streets by authority of this franchise shall be sold, leased, mortgaged, assigned or 
otherwise transferred without the prior consent of the City as expressed by ordinance, except 
to entities that control, are controlled by, or are under common control with the Grantee. 
Grantee shall notify the City of any transfers to such entities within ten (10) days of such 
transfers. The City's granting of consent in one instance shall not render unnecessary any 
subsequent consent in any other instance. Nothing contained herein shall be deemed to 
prohibit the mortgage, pledge, or assignment of tangible assets of Grantee's 
Telecommunications System for the purpose of financing the acquisition of equipment for or 
the construction and operation of Grantee's Telecommunications System without the City's 
consent, but any such mortgage, pledge or assignment shall be subject to the City's other 
rights contained in this franchise. 
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B. Grantee shall not lease any of its Telecommunications System facilities, or the 
Streets in which such are contained, without the City's consent as expressed by ordinance. 
However, Grantee may lease its Telecommunications System, or any portion thereof, in the 
ordinary course of its business, without otherwise obtaining the City's consent by ordinance, 
so long as Grantee remains solely responsible for locating, servicing, repairing, relocating or 
removing its Telecommunications System. 

C. Within ten (l0) days after execution and delivery of any instrument so consented to 
by the City, Grantee shall file with the Auditor an executed counterpart or certified copy 
thereof. No sale, lease, mortgage, assignment, transfer or merger may occur until the 
successor, assignee or lessee has complied with the requirements of Section 4 of this 
franchise. 

D. For the purpose of determining whether the City will consent to any assignment, 
transfer, merger, lease or mortgage, the City may inquire into the qualifications of the 
prospective party. The Grantee shall assist the City in any such inquiry. The City may 
condition any assignment, transfer, merger, lease or mortgage upon such conditions as it 
deems appropriate. 

Section 18. REMEDIES. 

A. Forfeiture. 

1. In addition to any other rights set out elsewhere in this franchise, the City 
reserves the right to declare a forfeiture of the franchise, and all of Grantee's rights arising 
thereunder, in the event that: 

a. The Grantee violates any material provision of the franchise; 

b. The Grantee is found by a court of competent jurisdiction to have practiced 
any fraud or deceit upon the City; or 

c. There is a final determination that Grantee has failed, refused, neglected or 
is otherwise unable to obtain and/or maintain any permit required by any federal or state 
regulatory body regarding Grantee's operation of its Telecommunications System within the 
City. 

2. For purpose of this Section, the following are material provisions of this 
Franchise, allowing the City, without limitation, to exercise its rights under this Section or as 
set forth elsewhere in this Franchise: 

a. The invalidation, failure to payor any suspension of Grantee's payments of 
franchise fees to the City for use of the Streets under this franchise; 
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b. Any failure by the Grantee to submit timely reports regarding the 
calculation of its gross revenues based franchise fees 10 the City; 

c. Any failure by Grantee to maintain the liability insurance required under 
this Franchise; and, 

d. Any failure by Grantee to maintain the performance bond required under 
this Franchise; 

e. Any failure by Grantee to otherwise fully comply with the requirements of 
Sections 3 through Section 17 of this Franchise. 

B. Additional Remedies. In addition to any rights set out elsewhere in this franchise, as 
well as its rights under the City Code, the City reserves the right at its sole option to apply 
any of the following, alone or in combination: 

1. Impose a financial penalty of up to $1,000, per franchise violation; or 

2. Suspend the Grantee's franchise rights until the Grantee corrects or otherwise 
remedies the violation. 

C. In determining which remedy or remedies are appropriate, the City shall consider the 
nature of the violation, the person or persons burdened by the violation, the nature of the 
remedy required in order to prevent further such violations, and· any other matters the City 
deems appropriate. 

D. Notice and Opportunity to Cure. The City shall give Grantee thirty (30) days prior 
written notice of its intent to exercise its rights under this Section, stating the reasons for such 
action. If Grantee cures the stated reason within the thirty (30) day notice period, or if the 
Grantee initiates efforts satisfactory to the City to remedy the stated reason and the efforts 
continue in good faith, the City shall not exercise its remedy rights. If Grantee fails to cure 
the stated reason within the thirty (30) day notice period, or if the Grantee does not undertake 
efforts satisfactory to the City to remedy the stated reason, then the City Council may impose 
any or all of the remedies available under this Section. However, in no event shall the City 
exercise its rights under this Section if a bona fide, good faith dispute exists between the City 
and the Grantee. 

Section 19. RENEGOTIATION. 

A. In the event that any provision of this Franchise becomes invalid or unenforceable 
and the City Council or the Grantee expressly finds that such provision constituted a 
consideration material to entering into this Franchise, the City and the Grantee may mutually 
agree to renegotiate the terms of this Franchise. The party seeking renegotiation shall serve 
on the other party written notice of an offer to renegotiate. In the event the other party 
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accepts the offer to renegotiate, the parties shall have 90 days to conduct and complete the 
renegotiation. If the City and the Grantee cannot agree to renegotiate or cannot successfully 
conclude the renegotiation within 90 days from the date of the offer to renegotiate, the matter 
shall be submitted to arbitration under Section 20. 

B. By mutual agreement, the City and the Grantee may meet at any time during the 
term of this Franchise to review and renegotiate matters of concern or interest to either of 
them. The topics of such renegotiation shall be stated in writing by each party prior to such 
meeting, but each party may include any topic or concern arising under this Franchise or 
otherwise. 

Section 20. ARBITRATION. 

A. Whenever the arbitration procedures provided under this Franchise are exercised, the 
determination of the arbitrators shall be final and binding upon both the City and the Grantee. . 

B. The City may initiate arbitration by resolution of its City Council, while the Grantee 
may choose to initiate arbitration by sending written notice to the City. 

C. 1. If the City initiates arbitration, the City Council shall select one arbitrator in the 
resolution, and the Grantee by written notice shall select one arbitrator within 15 days after 
passage of the resolution. If the Grantee initiates arbitration, it shall identify its selected 
arbitrator in its written notice, and the City shall select one arbitrator, by resolution of the 
City Council, within 15 days of receiving the notice. 

2. The two selected arbitrators shall select a third arbitrator within 15 days after 
the appointment of the second arbitrator. If the two arbitrators are unable to agree upon a 
third arbitrator within the time limit, then the third arbitrator shall be appointed by the 
presiding civil judge of the Multnomah County Circuit Court. 

D. After all three arbitrators have been selected, they shall each take an oath to serve 
neutrally and impartially. The arbitration panel shall then schedule a date, time and place for 
hearing the presentations of the City and the Grantee. The hearing shall occur not less than 
60 days after the appointment of the third arbitrator, unless extended by mutual agreement of 
the City and Grantee. The arbitrators shall make a written report to the City and the Grantee, 
including findings of fact and conclusions of law, on their final determination within 60 days 
after completion of the hearing. The determination of a majority of the arbitrators shall 
constitute a final, binding arbitration determination. 

E. The arbitrators shall have such powers as are set forth in ORS 36.335 (1993). 

F. The City and the Grantee shall each pay the cost of the arbitrator it selected. The 
cost of the third arbitrator, along with any other costs associated or arising from the 
arbitration, shall be divided equally between the City and the Grantee. 
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Section 21. EXPIRATION. 

A. Upon the expiration of this franchise, the City shall have the right, at its election, to: 

1. Renew or extend the franchise to Grantee, in accordance with the Portland City 
Charter and applicable law; 

2. Terminate the franchise without further action; or, 

3. Take such further action as the City deems appropriate. 

B. Until such time as the City exercises its rights under this section the Grantee's rights 
and responsibilities within the City shall be controlled by the terms of the franchise. 

C. Upon the expiration of this franchise, on application made by the Grantee for new or 
additional authority to exercise the privileges, or any of them, hereby granted, the Grantee 
shall have the first and preferential right to take and receive such new authority upon terms 
and conditions approved by the City. If the Grantee does not promptly apply for such new or 
additional authority, or if the Grantee rejects the terms and conditions of such new authority 
offered by the City, the City may, after one year from the expiration of the prior franchise, 
grant a permit or franchise to any other corporation, association, firm, individual or 
individuals. In the event of such a grant, such other corporation, association, firm, individual 
or individuals taking such new or additional authority, shall in addition to any compensation 
to be paid to the City for such new or additional authority, pay to the Grantee, at or before 
the time such new or additional authority takes effect, and before the Grantees shall be 
deprived of the right to possess, maintain and operate its Telecommunications System located 
within the Streets, the fair and equitable valuation of Grantee's Telecommunications System 
located within the Streets. If the City and Grantee cannot agree on the fair and equitable 
value of said Telecommunications System, the dispute shall be determined by arbitration, as 
provided under Section 20 of this Franchise. Until such time as the City exercises its rights 
under this Section, the Grantee's rights and responsibilities within the City shall be controlled 
by the terms and conditions of this Franchise. 

Section 22. CHARTER AND GENERAL ORDINANCES TO APPLY. 

A. This franchise is hereby made subject to the Charter of the City of Portland and 
general ordinance provisions passed pursuant thereto, now in effect or hereafter made 
effective, and particularly to the applicable provisions presently contained in Sections 10-101 
through 10-218 inclusive, of said Charter (1942 compilation and revised in part by subsequent 
amendments), as the same now exist or hereafter are amended by the people of the City of 
Portland, which are hereby expressly made a part of this franchise. 

B. 1. Grantee acknowledges that information submitted to the City is open to public 
inspection under the Oregon Public Records Law, ORS 192.410 through 192.505 (1993). 
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Grantee is responsible for becoming familiar and understanding the provisions of the Oregon 
Public Records Law. 

2. Grantee may identify information, such as trade secrets, submitted to the City as 
confidential. Grantee shall prominently mark any information for which it claims 
confidentiality with the word "Confidential", in letters at least one-half (1/2) inch in height, 
prior to submitting such information to the City. The City shall treat any information so 
marked as confidential, until the City receives any request for disclosure of such information. 
Within five (5) working days of receiving any such request, the City shall provide the Grantee 
with written notice of the request, including a copy of the request. Grantee shall have five (5) 
working days within which to provide a written response to the City, before the City may 
disclose any of the requested confidential information. The City shall retain the final 
discretion to determine whether to release the requested confidential information, in 
accordance with applicable laws. 

C. Any litigation between the City and the Grantee arising under or regarding this 
franchise shall occur, if in the state courts, in the Multnomah County Court having 
jurisdiction thereof, and if in the federal courts, in the United States District Court for the 
District of Oregon. 

Section 23. NOTICE. Any notice provided for under this franchise shall be sufficient if 
in writing and delivered personally to the following addressee or deposited in the United 
States Mail, postage prepaid, certified mail, return receipt requested, addressed as follows, (2) 
sent by overnight or commercial air courier (such as Federal Express), or sent by facsimile 
transmission to the facsimile number provided, or to such other address or facsimile number 
as the receiving party hereafter shall specify in writing: 

If to the City: Office of Cable Communications and Franchise Management 
City of Portland, Oregon 
1211 SW 5th Avenue, Room 1160 
Portland, Oregon 97204 
FAX: (503) 823-5370 

With a copy to: City Attorney's Officer 
Room 315, City Hall 
1220 SW Fifth Avenue 
Portland, Oregon 97204 
FAX: (503) 823-3089 

If to the Grantee: President 
MCI Metro Access Transmission Services, Inc. 
2250 Lakeside Boulevard 
Richardson, Texas 75082 
FAX: (214) 918-1999 
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With a copy to: MCI Metro Access Transmission Services, Inc. 
Office of the General Counsel 
2400 N. Glenville Drive 
Richardson, Texas 75082 
FAX: (214) 918-6927 

Section 24. WRITTEN ACCEPTANCE. On or before the thirtieth day after this 
ordinance becomes effective, Grantee shall file in the Office of the Auditor of the City of 
Portland a written acceptance of this ordinance, executed by the Grantee, meeting the approval 
of the City Attorney. A failure on the part of Grantee to file such written acceptance within 
such time shall be deemed an abandonment and rejection of the rights and privileges 
conferred hereby and this ordinance shall thereupon be null and void. Such acceptance shall 

,,, be unqualified and shall be construed to be an acceptance of all the terms, conditions and 
restrictions contained in this ordinance. 

Section 25. OTHER AUTHORITY SUPERSEDED. Upon the effectiveness of this 
franchise, any and all authority to operate previously granted to Grantee by the City shall be 
superseded by this Franchise. 

Commissioner Earl Blumenauer
 
MBHenry & BWalters:jd
 
May 17, 1995
 
cable\franch.bew\mcifranc.ord 

Passed by the Council, AU6 2 3 1995 BARBARA. CLARK 
Auditor of the City of Portland 
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Agenda No. 

ORDINANCE NO. 16 9 23 0 . 
Title 

Grant a franchise to Mel Metro Access Transmission Services, Inc., for 
a period of ten years. (Ordinance). 

INTRODUCED BY: DATE FILED: 'HAY 1 9 1995 
." 

Barbara Clark 
COVillISSIONER BLUMENAUER 

.< 
Auditor of the City ofPortland 

NOTED BY COMMISSIONER 

Main By:" ~NaftMV .. "',Deputy . 

Finance and 
Administration 

Barety For M~ting of: 

Utilities 
AcrION TAKENs 

Works "'!:::-73--I /LCJ 
MAY Z 4 1995 CONTINUED TO JUl 1 2 199'5 9:30 A.M.

BUREAU AP'kiJ..jAL 

~Ul 12 1995 PASSED TO SECOND READING jU6 2 3 19959:30 A.M.Bureau: Cable Communications 
&Franchise ManaQement 

Prepared by Date 

Ben Walters 5/17/95 

Budget Impact Review: 
'. 

.1. Completed _ Not Required 

Bunau H~ 'dJJ.1J.< 
- AA O~1f\ 

AGENDA FOUR-FIFTHS AGENDA COMMISSIONERS VOTED 
AS FOLLOWS: 

YEAS NAYS 

Consent II Regular X Blumenauer Blumenauer V'. 
NOTED BY' Halee Halee V 

City Attorney fJ1AI ~bJo..l.ti:M Kaloury Kafoury _... 
~ ~.

City Auditor Undberg Undberg 

City Engineer Katz Katz ~ 


