Business Energy Tax Credit Pass-Through

Agreement with the Office of Sustainable Development to Perform Project Owner Function 

This agreement made and entered into by and between the City of Portland Office of Sustainable Development (OSD) with its principal place of business at 721 NW 9th Ave #350 and _____________​​​​______________________,  a corporation organized and existing under the laws of the state of Oregon and its principal place of business at ________________________________________________________, as of the date appearing below. 

WHEREAS, the parties are mutually interested in supporting energy efficiency through the utilization of the State of Oregon’s Business Energy Tax Credit program; and

WHEREAS, ____________________________________________________________, the owner of the property at__________________________  __________________________________________ is interested in participating in the Business Energy Tax Credit Program (BETC) by functioning as the ‘Project Owner’; and

WHEREAS, the parties are mutually interested in establishing an agreement in which OSD facilitates the transfer of tax credits from the Project Owner to a designated Pass-through Partner in return for a lump-sum cash payment. 

NOW, THEREFORE, the Parties agree as follows:

1. Project Criteria

a. OSD has established criteria for determining projects eligible for pass-through funds. The criteria are:

1. Energy efficiency upgrades at low-income housing units owned by a 501 c 3 non-profit organization.

2. Energy efficiency upgrades at low-income housing units owned/operated by a government agency.

3. Energy efficiency upgrades at multifamily housing complexes with greater than twenty units.

4. Energy efficiency upgrades at city owned or government facilities.

5. Above-code energy installations in commercial ‘green’ buildings.

6. City-sponsored renewable energy projects.

2. Project

The project proposed for BETC Pass-through meets one of the aforementioned criteria. The project is identified as: (Name of Project, Street Address, City State ____________________________________________________).

2.  Term

a. The term of this Agreement shall be for one year from the effective date of the Agreement or until job completion and issuance of the Tax Credit certificate. The parties agree to review the possibility of renewal of the agreement at the end of each one-year period.

3.  Roles

a. Office of Sustainable Development

1. Provides consultation and facilitation services for a BETC Pass-Through payment on energy projects.

2. Assists project owner with determining eligibility of the project for BETC and pass-through status.

3. Facilitates discussion and negotiation of agreement with a potential Pass-through partner.

4. Facilitates the signing of the Pass-Through Partner Agreement between the Project Owner and Pass-Through Partner.

5. Completes the BETC pre-application for Project Owners review and acceptance. 

6. Provides general monitoring of projects.

7. Assists the Project owner with procedure and documentation for Project Owner’s submittal of Application for Final Certification for BETC.

8. Upon receipt of final certification, facilitates the Pass-Through payment. 

b. Project Owner

1. The Project Owner shall sign OSD’s Property Owners Participation Agreement to transfer ownership of carbon dioxide (pollution) credits resulting from the energy efficiency or renewable energy project.

2. Provides detailed information regarding eligible project including type of measures to be installed.

3. Provides accurate estimations of project start and completion date. 

4. Provides accurate estimations of project costs. 

5. Signs OSD’s Partnership Agreement, transferring carbon dioxide credits to the Climate Trust.

6. Agrees to complete the Business Energy Tax Credit Application for Preliminary Certification and Pass-through Option Application identifying the Pass-through Partner,  

7. Agrees to include with the Preliminary Application the required BETC Application fee to the Oregon Office of Energy.  The fee is $30 or .0075 times the eligible project cost, whichever is greater.

8. Provides project progress reports and estimates for project completion, as requested by OSD and the Project Partner.

9. Pays OSD for services rendered according to the payment schedule below.

3.  Pass-through Partner -- Project Owner Agreements

a. 
In order to obtain the BETC Pass-through, the Project Owner must enter into necessary agreements with the Pass-through Partner.  Such agreement must comply with the Oregon Department of Energy Administrative Rules for BETC and the Pass-through Option.  While OSD will facilitate the completion of such agreements, the Project Owner is ultimately responsible for execution of any such agreements and should rely on the advice of its legal counsel.

4.  Pass-Through Payment Structure

a. At the issuance of each project’s final certificate for Business Energy Tax Credit, the Project Owner will transfer a tax credit equal to 35% of the eligible project cost to the designated Pass-through partner and will receive in return a lump sum cash payment from the Pass-through partner equal to the Oregon Office of Energy approved pass-through rate.  The current rates are 25.5% for projects greater than $20,000 and 30.5% for projects of $20,000 or less.  

5.  OSD Compensation

a. The Project Owner agrees to pay the Office of Sustainable Development fees for consultation and facilitation services related to this project, the Pass-through Partner and the BETC applications.  Compensation shall be calculated at $250 plus 3 percent of the project costs as determined in the BETC Application for Final Certification.

b. Payment to OSD shall be made within 28 days of date on which the Oregon Tax Credit Certificate is issued.
6.  Early Termination

a. The parties, by mutual written agreement, may terminate this Agreement at any time.

b. Early Termination does not relieve the Project Owner responsibility for compensation to OSD for completed Pass-through transactions.

7. Indemnity

a. To the extent permitted by Oregon law, OSD shall defend, indemnify and hold harmless the Project Owner, its officers, directors, agents, and employees, from all claims, demands, suits, or actions of whatsoever nature, including intentional acts and all attorney's fees and costs resulting from or arising out of the activities of the OSD or its contractors, officers, directors, agents or employees under this agreement or arising out of the Project or  OSD work on the Project.  The Project Owner shall defend, indemnify and hold harmless OSD, its officers, directors, agents, and employees, from all claims, demands, suits, or actions of whatsoever nature, including intentional acts and all attorney's fees and costs, resulting from or arising out of the activities of the Project Owner  or its contractors, officers, directors, agents and employees under this agreement or arising out of the Project or work on the Project.

8. State Law

a. The laws of the state of Oregon shall govern this Agreement.

Signed_________________________

Signed __________________________


For ___________________________

For______________________________



Date_________________________
_

Date_____________________________
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Business Energy Tax Credit Pass-Through 

Pass-through Partner -- Project Owner Agreement

This agreement made and entered into by and between _________________________________, 

with its principal place of business at________________________________________________ ___

and  _____________________________________________________ with its principal of business at ___________________________________________________________, as of the date appearing below. 

WHEREAS, both parties are interested in supporting energy efficiency through the utilization of the state of Oregon’s Business Energy Tax Credit program and the Pass-through Option; and

WHEREAS, __________________________ (Project Owner) is the owner of a facility located at _________________________________________________________________________ (Project); and

WHEREAS, the Project Owner will seek a Business Energy Tax Credit for the energy efficiency measures installed at this facility; and

WHEREAS, ____________________________ (Pass -Through Partner) will serve as the Business Energy Tax Credit ‘Pass-through’ partner for the energy efficiency measure installed at this facility;

NOW, THEREFORE, the parties agree as follows:

1. GENERAL OBLIGATIONS

Pursuant to the terms of this Agreement, the Project Owner and Pass-through Partner jointly agree to fund the energy project described in Attachment A (the “project”) and cooperatively pursue an Oregon Business Energy Tax Credit (BETC) for the project and the Pass-through Option as presented in the Oregon Department of Energy BETC Administrative Rules.  Upon the completion of project, the Pass-through Partner shall pay the owner as required by this Agreement and shall receive, in return, the Business Energy Tax Credit associated with the project.

2. TERMS AND SCHEDULING
A. The term of this Agreement shall be for _________________ from its effective date, as it appears below. 

B. The Project Owner shall make a good faith estimation of project timeline, including:

1.  Estimated Energy Project start date:_______________________________________

2.  Estimated Energy Project completion date: _________________________________

C.  If project is not completed by the stated estimated completion date, both parties may agree to voluntarily extend this contractual agreement for an additional 90 days. If both parties are not in agreement about this extension period, this contract may be terminated.  

3.
FINANCIAL OBLIGATIONS

A. The project costs are estimated to be $________________________, but final costs may be more or less than that amount.

B. The Pass-through Partner agrees to pay the Owner an amount equal to the Oregon Office of Energy “Pass-through rates” effective at the time of this agreement up to a maximum project cost of  $___________________.  Current Oregon Office of Energy rates are 25.5 percent of total eligible project costs for projects with greater than $20,000 project cost and 30.5 percent of total eligible project cost for projects of $20,000 or less.

4.
PROJECT OBLIGATIONS 


A. Project Owner Commitment

a. 
Project Owner shall select and manage a contractor and complete the project by the estimated completion date identified in Section 2, above, unless a different time is mutually agreed as provided in Section 2. c.  Project Owner shall be responsible for full payment to contractor.

c. Project Owner shall provide to the Pass-through Partner, when requested, verbal or written reports on the project status including good faith estimates of expected completion date. 

d. Project Owner shall work cooperatively and in good faith with the City of Portland Office of Sustainable Development (OSD) and the Pass-through Partner to seek a Business Energy Tax Credit, including providing contractor bids and final invoices, completing and signing the Application for Preliminary Certification, Pass-through Option Application, Application for Final Certification.

e. Project Sponsor shall pay by check, the Oregon Office of Energy Application Review Fee to accompany the Application for Preliminary Certification (.0075 percent of project cost or $30, which ever is greater).

f.
Project Owner shall sign OSD’s Property Owners Participation Agreement to transfer ownership of carbon dioxide (pollution) credits resulting from the energy efficiency or renewable energy project.


g. Project Owner shall promote the Pass-through Partner’s role in the energy or renewable project through means agreed upon between the Project Sponsor and Pass-through Partner. These means shall include:

1.

2.

3.

h. Project Owner shall pay the energy project contractor in full prior to submitting the Application for Final Certification and will provide invoice documentation to be included in the Application for Final Certification.

B. Pass-through Partner Commitment

a. Pass-through Partner shall sign the BETC Pass-through Option Application and Final Certification for the identified energy project.

b. Pass-through Partner shall work cooperatively and in good faith with OSD and the Project Owner to seek a Business Energy Tax Credit including the Pass-Through Option Application.

c. Pass-through Partner shall provide a lump sum cash payment to the Project Sponsor as provided in Section 3 above, within 14 days after the Department of Energy has issued a Tax Credit Certificate for the project.

d. Pass-through Partner shall accept delivery of the Oregon Tax Credit Certificate.

e. Pass-through Partner agrees that OSD or its assign shall take ownership carbon dioxide credits associated with the energy efficiency project. 
Signed___________________________________Signed_________________________________


For_________________________Date_________For____________________Date____________


Office of Sustainable Development Disclaimer:

1. The staff of the Office of Sustainable Development, Energy Division, are not lawyers nor tax accountants and are not able to provide professional advice in these areas of expertise.

2. Each party should consult its own legal and financial advisors to develop an agreement between Project Sponsor and Pass-through Partners that is appropriate for its individual circumstance.

3. This document, Pass-Through Partner -- Project Owner Agreement, is provided as an example only and should not be considered a requirement for the Business Energy Tax Credit Pass-through, nor should it be considered an agreement that has been approved by a qualified legal professional. 

