May 2017 City Referred Measures

Measure 26-189: Auditor Charter Changes

Ballot Title Caption: Amends Charter: Increases Auditor's independence
from audited agencies, adds duty.

Documents:

Resolution No. 37265, text of charter amendments (passed by Council)

Ballot Title (via City Auditor)

Explanatory Statement (via City Auditor)

Notice of measure election; county filing documents (via Multnomah County Elections)
Status:

2/1/17 - Resolution no. 37265 passed by City Council to refer measure to
May 16, 2017 special election ballot

2/2/17 - Resolution filed with City Elections Officer. Ballot title challenge
period begins: qualified voters may petition for review of ballot title in
Multnomah County Circuit Court no later than 5:00pm February 13th, 2017

2/14/17 - Challenge period ends; no ballot title challenges filed

2/27/17 - Notice of Measure Election and other filing forms submitted to
Multnomah County Elections Division. County certifies measure to the
ballot and assigns measure number 26-189

5/16/17 - Election held, measure approved by voters. See results here.

Measure 26-194: Transient Lodgings Tax Charter Amendment
Ballot Title Caption: Amends Charter: Authorizes Council to Change Scope
of Transient Lodgings Tax Obligations

Documents:

Resolution No. 37268, text of charter amendments (passed by Council)

Final Ballot Title as amended (Multnomah County Circuit Court Judge Bushong)
Explanatory Statement (via Commissioner Nick Fish)

Notice of Measure Election (via Auditor's Office)




Additional Ballot Title Documents:

Original Ballot Title (via City Attorney)
Ballot Title challenge (via petitioner)
Status:

2/15/17 - Resolution 37268 passed by City Council and filed with City
Elections Officer to refer measure to May 16, 2017 Special Election. Ballot
title challenge begins; qualified voters may petition for review of the ballot
title in Multnomah County Circuit Court no later than 5:00pm February 27,
2017

2/27/17 - Ballot title challenge filed in Multnomah County Circuity Court.
Read the challenge here

3/15/17 - Multnomah County Circuit Court Judge Bushong issues final amended
ballot title

3/16/17 - Notice of Measure Election and other filing forms sSubmitted to Multnomah
County Elections Division. County certifies measure to the ballot and
assigns measure number 26-194

5/16/17 - Election held, measure approved by voters. See results here.




Portland Clty Auditor Auditor Mary Hull Caballero

Elections Division Elections Officer Deborah Scroggin

May 16, 2017 Special Election — City of Portland Results Summary

Measure 26-189
Ballot title caption: Amends Charter: Increases Auditor’s independence from audited agencies,

adds duty.
Vote Multnomah Clackamas Washington Total %
Yes 107,770 119 179 108,068 86.41%
No 16,928 25 38 16,991 13.59%
TOTAL 124,698 144 217 125,059 100.00%

Measure 26-194
Ballot title caption: Amends Charter: Authorizes Council to change scope of transient lodgings tax

obligations.
Vote Multnomah Clackamas  Washington Total %
Yes 80,252 79 136 80,467 62.44%
No 48,226 72 96 48,394 37.56%
TOTAL 128,478 151 232 128,861 100.00%

Note: Under and over votes are not included in the total ballots cast for a measure or office

City of Portland
1221 SW 4™ Avenue, Room 320 | Portland, OR 97204 | (503) 823-3546




Measure 26-189: Auditor Charter Changes



RESOLUTION No. 37 2€ 5 s Amended

Refer Charter amendment to protect Auditor's independence to voters at the May 16,
2017 Special Election. (Resolution)

WHEREAS, robust oversight is a cornerstone of good public sector governance; and

WHEREAS, Portland’s elected Auditor is responsible for carrying out the City’s oversight
work, which includes audits and investigations; and

WHEREAS, City Charter provisions related to the Auditor’'s Office are outdated and do
not reflect the changes in the Auditor's oversight responsibilities over the last 30 years;
and

WHEREAS, City Charter provisions do not contain adequate safeguards to protect the
independence of the Auditor’s oversight work; and

WHEREAS, best practices and professional standards call for the Auditor’s Office to be
structurally independent from the agencies that are subject to the Auditor’s oversight; and

WHEREAS, voter-enacted protections in City Charter are necessary to provide the
Auditor's Office with the needed independence and are particularly critical in a
commission form of government where the Mayor and Commissioners have dual
legislative and executive responsibilities; and

WHEREAS, the City Charter amendment protects the Auditor’s independence by allowing
the Auditor to seek advice from independent legal counsel and making the Auditor
responsible for staffing decisions and procurements; and

WHEREAS, the City Charter amendment provides a more independent budget process
for the Auditor’s Office but respects City Council’'s fiduciary responsibilities; and

WHEREAS, the City Charter amendment requiring the Auditor to establish internal
controls and arrange for periodic external reviews will provide more transparent and
comprehensive accountability than currently exists; and

WHEREAS, the Auditor's Office will remain in the City’s overhead model, allowing the
Auditor’s Office to continue to use the City’s subject matter and technical expertise; and

WHEREAS, the Auditor is committed to maintaining consistency with City rules, policies
and practices, except where those rules and policies impair the Auditor’'s independence;

and

WHEREAS, in 2001 the City Council, by ordinance, established the Office of the
Ombudsman to receive and investigate the public’s complaints against City agencies; and

WHEREAS, the Office of the Ombudsman is not explicitly described in the City Charter
along with other core duties of the City Auditor; and
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WHEREAS, the Office of the Ombudsman provides a unique benefit to the community by
safeguarding the rights of individuals and promoting fairness and justice in the provisions
of City services; and

WHEREAS, adding the Office of the Ombudsman to the City Charter will protect the
independence of its investigations and reflects a best practice; and

NOW, THEREFORE, BE IT RESOLVED THAT the City Council will submit a Measure for
an Act, amending the City of Portland Charter, Chapters 2 and 4, attached as Exhibit A,
to the voters of the City of Portland in Multnomah County, Clackamas County, and
Washington County at the May 16, 2017 Special Election in the City of Portland; and

BE IT FURTHER RESOLVED, that the City Council submits the ballot title, which includes
the caption, question and summary, to be contained in the May 16, 2017 Special Election
Ballot, as shown in Exhibit B; and

BE IT FURTHER RESOLVED, that the City Council directs the Auditor to publish the
ballot title, as shown in Exhibit B, in accordance with City Code; and

BE IT FUTHER RESOLVED, that the Auditor may submit an explanatory statement for
publication in the voters’ pamphlet; and

BE IT FURTHER RESOLVED, that the Auditor is directed to forward to the County
Elections Office all material necessary to place this measure on the May 16, 2017 Special
Election Ballot;

BE IT FURTHER RESOLVED, that the Auditor of the City of Portland is hereby authorized
to incur expenses necessary and incident to the conduct of such Special Election; and

BE IT FURTHER RESOLVED, that if the City’s voters approve the measure at the May

16, 2017 Special Election, it may be necessary to amend City Code and administrative
rules to implement the Charter change.

Adopted by the Council: FEB 01 2017 Mary Hull Caballero

Auditor of the City of Portla
Auditor Mary Hull Caballero By
Prepared by:  Margie Sollinger & AP

Date Prepared: January 17, 2017 Deputy
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EXHIBIT A

CHARTER OF THE CITY OF PORTLAND, OREGON

CHAPTER 2
GOVERNMENT
ARTICLE 5. THE AUDITOR.
Section 2-501. Office of the Auditor. To ensure an open and accountable City

government, the Office of the Auditor is established. The Office shall be under the
supervision and control of the Auditor of the City of Portland.

Section 2-5042. Qualifications and Restrictions on Other City Candidacy. There shall
be an Auditor of the City of Portland who shall possess the same qualifications required of
a Commissioner, and in addition, shall at the time of filing a declaration of candidacy, or a
nominating petition for the office of Auditor be a Certified Public Accountant, Certified
Internal Auditor, or Certified Management Accountant and remain certified as such
throughout the term of office, if elected. The Auditor shall be elected at the general municipal
election and shall serve for a term of four (4) years. If an Auditor shall be elected without
such qualifications or shall cease to have the same, the office shall immediately become
vacant. The Auditor shall not run for election to any other City office during his or her term.
The act of filing for another City office will be the same as a resignation, which shall be
effective as of the date of such filing.

Section 2-503. Independent Authority. The Auditor and the Office of the Auditor are
administratively independent of the Mayor, City Council, and City departments, bureaus
and other administrative agencies in the exercise of the Auditor's duties under this
Charter.

Section 2-5024. Salary. Effective January 1, 2019, tFhe salary of the Auditor shall be fixed
by-the-Ceuneil the same as a City Commissioner.

Section 2-505. Budget. The Auditor shall prepare a requested budget and any budget
cycle reports and submit them to the Mayor and City Council in accordance with state
law and on a schedule consistent with the City’s budget process. The Auditor’s
requested budget and budget cycle reports are not subject to review by a City
department, bureau or other administrative agency prior to their submission to the
Mayor and City Council. After their submission, the Mayor or City Council may consult
with a department, bureau or other administrative agency about the Auditor’'s requested
budget and budget cycle reports. The Mayor or City Council may modify the Auditor's
budget. In doing so, the Mayor and Council should consider the Auditor’s priorities and
duties.

02/01/17
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Section 2-506. Administrative Powers.

(a)

Administrative Authority. The Auditor may establish such rules for the Office
of the Auditor as the Auditor determines necessary to carry out the duties of
the Auditor under this Charter. Prior to the adoption, amendment or repeal
of any rule, the Auditor shall provide reasonable public notice and
opportunity for comment. The Auditor may adopt interim rules without prior
notice upon finding that failure to act promptly will result in prejudice to the
public interest and shall be effective for a period of not more than 180 days.

Section-2-503: Deputies and Employees. The Auditor may appoint and
remove one chief deputy wheo-shall-serve-atthepleasure-of-the-Auditer. In

addition, the Auditor may deputize other staff in the Auditor's Office to perform

duties reqwred by the Councﬂ orthe Charter Ihe{iepemes—sha\ll-haveupewer

genem!—eempensaﬂen—pla# The Audltor may appomt emplovees and

establish their compensation. The Auditor may determine the number of
employees necessary for the efficient and economic performance of the
Office of the Auditor, subject to funding by Council. Employees may
perform any act or duty required by the Auditor, and the Auditor shall be
responsible for their conduct. The Auditor shall establish and administer
human resources policies and rules for the Office of the Auditor that are
consistent with City human resource policies and rules, including
classification and compensation, except where the Auditor determines in
writing that a City human resources policy or rule impairs the Auditor’s
independence or ability to carry out the Auditor’s duties under this Charter.
The Auditor's human resource policies and rules shall provide functionally
equivalent protections as the Classified Service, including for-cause
disciplinary review procedures for all Auditor's Office employees with the
exception of the Chief Deputy Auditor, Ombudsman, and Audits Director:
employees hired under Section 2-507(a)(6) of this Charter who are

~designated by Council as at-will; and employees subject to a collective

bargaining agreement.

Internal Controls and Periodic Review. The Auditor shall ensure that the
Office of the Auditor has adequate internal controls, complies with all
applicable laws, and operates efficiently. The Auditor shall contract
periodically, but no less than every four years, with outside service providers
to _conduct organizational efficiency and compliance assessments, the
results of which shall be made public.

Procurement. The Auditor has all authority granted to a contracting agency
under state law to procure or supervise the procurement of goods, services

02/01/17
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Chapter 2 GOVERNMENT

and personal services the Auditor finds necessary for the proper functioning
of the Office. The Auditor shall adopt administrative rules governing the
Auditor’s procurement practices and procedures that are consistent with
City procurement policies and rules, except where the Auditor determines
in_writing that a City procurement policy or rule impairs the Auditor's
independence or ability to carry out the Auditor’s duties under this Charter.

(e) Legal Services. The Auditor may obtain legal advice and representation
from the City Attorney or may retain or employ independent legal counsel.
If the Auditor retains or employs independent legal counsel, the Office of
the Auditor shall be the client and is entitled to the benefits and privileges
thereof.

(f) The Auditor may obtain advice, services and assistance from any City
department, bureau, administrative agency, officer, employee or agent in
the performance of the Auditor's duties under this Charter or as may be
prescribed by ordinance.

Section 2-5047. Duties in General.
(a)  The Auditor shall-be is responsible for the following activities:
1. Perormance—of Performing financial and performance audits of the

City, including audits of its boards and commissions, franchises and
contracts as provided in Section 2-5058 of this Charter;

2. Supervision-of Supervising City elections as provided by state law and
Chapter 3 of this Charter;

3. Maintenanee-of Maintaining all official records, including records of the
various bureaus, records regarding the City Charter and City Code,
and all other records regarding City business;

4. Provisien-of Providing official certifications as required by this Charter;
s

Investigating the actions of a City department, bureau or other
administrative agency, and the official conduct of any City officer,
employee or agent as provided in Section 2-509 of this Charter: and

|

86.  Other duties as prescribed by this Charter or as may-be assigned by
the Council with the consent of the Auditor;-eras-prescribed-by-Charter.

(b) FheAuditormaydelegatesSubiject to the Auditor's supervision, the Auditor

may delegate any of these duties to other City officials or may contract with

02/01/17
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outside service providers. The Auditor shall remain responsible for the

provision-ofthese-services performing the duties. The Council shall provide

staffing, funding, and facilities for the Auditor to carry out these duties.

Section 2-5058. Audits.

(@) The Auditor shall conduct financial and performance audits of City
government in accordance with generally accepted governmental auditing
standards, and shall appoint, coordinate and monitor the annual audit of the
City's financial statements by an independent licensed public accountant.

(b)  The Auditor shall appoint and may remove the Audits Director.

{b)(c) City bureau—managers departments, bureaus and administrative agencies
shall respond to audit recommendations made by the Auditor, through the
Commissioner In Charge, to the Auditor, in writing within the time specified by
the Auditor. All audit reports and responses shall be made available to the
public. The Auditor shall retain workpaper files concerning all audit reports
issued for at least six years.

{e)}(d) The Auditor shall make the final determination of acceptability and legitimacy
of all claims for payment made against the City.

{e)(e) The Auditor may require at any time that any or all demands upon the City for
payment of money out of the treasury be presented to the Auditor before it
can be paid in order to determine whether the money is legally due and
payable, and the fund from which it should be paid. Any ordinance or
resolution of the City Council providing for the payment of any demand out of
the treasury, whether from public funds or private funds shall be construed as
allowing the auditing of the demand by the Auditor, either before payment or
as part of the financial audit. The Auditor shall keep an official record of all
demands audited by the Auditor showing the number, date, amount, name of
the payee, the appropriation if any against which it was drawn and the fund
from which it was paid.

te)(f) Subject to collective bargaining obligations to the City’s recognized bargaining
units, tFhe Auditor shall have timely access to all employees, information
and records required to conduct an audit or otherwise perform audit duties,
including confidential and legally privileged information and records so long
as privilege is not waived as to third parties. The Auditor shall maintain the
confidentiality of all confidential and legally privileged information and
records except as required by state law or authorized by the City Council.

02/01/17
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Section 2-509. Office of the Ombudsman.

(a) The Office of the Ombudsman is established within the Office of the Auditor.
The Office of the Ombudsman shall be under the supervision and control of
the Auditor, who is solely responsible for its operation and management.
The purpose of the Ombudsman is to provide an impartial office, readily
available to the public, that is authorized to investigate the administrative acts
of City departments, bureaus and other administrative agencies, issue reports
and recommend changes with the goals of safeguarding the rights of persons
and promoting high standards of fairness, competency, efficiency and justice
in the provision of City services.

(b)  The Auditor shall appoint and may remove the Ombudsman.

(c) The Office of the Ombudsman shall be guided by generally accepted
standards for government ombudsmen offices serving the public.

(d) Pursuant to a complaint or on the Ombudsman’s own initiative, the
Ombudsman is authorized to investigate any administrative act of a City
department, bureau or other administrative agency, including the Office of the
Auditor; recommend changes to City policy, practice or procedures; and issue
public reports.

(e) The Ombudsman shall not investigate the acts of an elected official or the
official's personal staff, matters currently in litigation, matters subject to
collective bargaining agreement grievance procedures, or a discrimination
complaint from an employee or applicant for employment.

(f) Subject to collective bargaining obligations to the City’s recognized bargaining
units, the Ombudsman shall have timely access to all employees, information
and records required to investigate or otherwise perform the Ombudsman’s
duties, including confidential and legally privileged information and records so
long as privilege is not waived as to third parties. The Ombudsman shall
maintain the confidentiality of any confidential or legally privileged information
and records except as required by state law or authorized by the City Council.

(a) A City department, bureau and agency director or manager shall respond in
writing to Ombudsman recommendations within the time specified by the
Ombudsman.

(h) The powers and duties of the Ombudsman may be further prescribed by
ordinance in_consultation with the Auditor. The powers and duties of the
Ombudsman_shall not be exercised in contravention of any collective
bargaining obligations of the City.

02/01/17
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Chapter 2 GOVERNMENT

Section 2-50610. Auditor's Duties as Clerk of the Council. The Auditor shall serve as
the Clerk of the Council and shall maintain a journal of its proceedings and all of the public
records in connection with the Council's official business. The Auditor shall produce an
agenda for all formal meetings of the Council; maintain a record of the Council's actions;
and make the records available for public inspection as provided by the State Public
Records laws. As Clerk of the Council, the Auditor shall maintain and make available current
versions of the City Charter and Code and maintain a record of Charter and Code revisions.

Section 2-50711. Charter Arrangement and Corrections. Subject to Council approval,
the Auditor shall have authority to rearrange, renumber, reletter, capitalize, punctuate and
divide provisions of this Charter, and to correct clerical errors and omissions and insert
captions in accordance with the meaning and intent of the provisions of this Charter, from
time to time, and may delete provisions which have become inoperative or any provision
ruled invalid by a court of competent jurisdiction. The Auditor may substitute any current
title of an officer, bureau, department, or commission in lieu of the title originally appearing
in the Charter provision, in accordance with the changes of title or duties subsequently made
by law.

Section 2-50812. Deletion of Charter Terms Referring to Masculine or Feminine
Gender. Future amendments to the City Charter shall require the use of terms which are
neither masculine nor feminine, unless the context of such Charter provision shall require
otherwise.

The City Auditor, with approval of the City Attorney, shall be authorized to change the
provisions of the City Charter to delete use of terms which are masculine or feminine, unless
the context of such Charter provisions shall require otherwise.

Section 2-50913. Official Oaths and Certifications and Custodian of the City Seal.

(@) The Auditor, and each of the Auditor's deputies, are authorized to administer
an oath and certify any acknowledgement authorized or required to be taken
by City ordinance, or law of this State, and the Auditor may require any person
presenting for settlement an account or claim of any kind against the City to
be sworn before him or her regarding such account or claim, and when so
sworn, to answer orally or in writing as to any facts relative to the merits or
justice of such account or claim.

(b)  The Auditor shall cause his or her signature to be affixed to all warrants,
contracts, bonds, and other official documents of the City as affirmation that
the document and the action it represents have been duly authorized as
required by this Charter and that the signatures of the other City officials on
the document are true and duly authorized.

(¢)  The Auditor shall be the custodian of the City's seal.

02/01/17



3726 9

EXHIBIT A

CHARTER OF THE CITY OF PORTLAND, OREGON

CHAPTER 4
CIVIL SERVICE
ARTICLE 2. MERIT SYSTEM.

Section 4-201. Merit System. Consistent with all applicable federal and state laws,
the City Council shall provide by ordinance for the establishment, regulation, and
maintenance of a merit system governing personnel policies and rules necessary for
effective administration of the employees of the City's offices, bureaus, and agencies,
other than the Office of the Auditor, including but not limited to classification and pay
plans, recruitment, examinations, disciplinary actions, types of appointments,
relationships with employee organizations, and appeals and hearings. Such ordinances
shall be consistent with the merit principles in Article 1. Employees in the Office of the
Auditor shall be subject to the policies and rules established by the City Auditor under
Chapter 2, Article 5 of this Charter.

ARTICLE 3. CLASSIFIED SERVICE.

Section 4-301. Classified Service. The classified service in the City shall consist of all
positions in the government of the City except all officers chosen by popular election or
by appointment by the City Council, all administrative staff of each City Council
member, the-Chief Deputy-City-Auditer,employees in the Office of the Auditor, the
deputies of the City Attorney, members of all boards and commissions, and all bureau
directors hired after December 31, 2000. In addition, at the recommendation of the
person responsible for administration of personnel issues, and with approval of Council
by ordinance, employees may be excluded from classified service if they are in a
classification with a major role in the formulation of policy that requires the exercise of
independent judgment and are hired after the effective date of such ordinance.

The Mayor shall appoint and may remove the Chief of Police.

02/01/17



3726 %

EXHIBIT B

BALLOT TITLE

CAPTION:

Amends Charter: Increases Auditor’s independence from audited agencies, adds duty.
QUESTION:

Shall Charter be amended to increase City Auditor’s independence from audited
agencies and include Auditor’s authority to investigate City agencies?

SUMMARY:

The measure changes Charter provisions regarding the elected City Auditor, which
were last updated in 1994. The Auditor’s responsibilities have expanded since then to
include more oversight functions, such as the ombudsman and lobbyist registration.
Currently, the Auditor relies on and sometimes must seek permission from City
agencies subject to the Auditor’s oversight for legal, personnel, procurement, and
budget services.

The measure increases the Auditor’s independence by: allowing the Auditor to seek
advice from independent legal counsel, giving the Auditor more autonomy over staffing
decisions, designating the Auditor as a contracting agency, and authorizing the Auditor
to submit budget requests directly to the City Council without review by an audited City
agency. The measure requires periodic external reviews of the Auditor’s Office.

The measure also establishes in Charter the Auditor's ombudsman function, which
conducts impartial investigations into the public’s complaints against City agencies.
Currently, the ombudsman operates under authority granted in code. It has been in the
Auditor’s Office since 2001 and is a core component of the Auditor’s oversight
responsibilities.

Other provisions.



Notice of Measure Election SEL 802
- City | 2 6 - ( 8 0‘ rev 01/16 ORS 250.035, 250,041,

250.275, 250.185, 254.095, 254.565

Date of Notice | Name of Clty or Clties - | Date of Election
02/27/2017 City of Portland 5/16/2017

Captlon 10 words which reasonabfv identlfles the subject of the measure..
See attached

Question 20 words which plainly phrases the chief purpose of the measure.
See attached

Summary 175 words which concisely and impartially summarizes the measure and its major effect.
See attached
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lf the caunty is producmg a voters pamphlet an explanatory statement must be drafted and attached to this form for:
= any measure referred by the city governing body; or .
- any mltiatwe or referendum, if reqmred by local ordinance. Explanatary Statement Attached? Yes Cwe

Name . I Title

Deborah Scroggin Clty Elections Officer
Malling Address l Contact Phone

1221 SW4th Ave. Rm 320 Portland, OR 97204 503-823-3546

By signing this document:
-2 | hereby state that | am authorized by the city to submit this Notice of Measure Election; and

= | certify that notice of recelpt of bailot title has been published and the ballot title chalienge process for this measure
completed,

@mﬂp& Q\K’M‘w\) 2/27/1

Signature 7 ﬂﬂ I Date Slgnea
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BALLOT TITLE bon

CAPTION:

Amends Charter: Increases Auditor's independence from audited agencies, adds duty.

QUESTION:

Shall Charter be amended to increase City Auditor’s independence from audited
agencies and include Auditor's authority to Investigate City agencies?

SUMMARY:

The measure changes Charter provisions regarding the elected City Auditor, which
were last updated in 1994, The Auditor's responsibilities have expanded since then to
include more oversight functions, such as the ombudsman and lobbyist registration.
Currently, the Auditor relies on and sometimes must seek permission fram City
agencies subject to the Auditor's oversight for legal, personnel, procurement, and
budget services. ’

The measure increases the Auditor's independence by: allowing the Auditor to seek
advice from Independent legal counsel, giving the Auditor more autonomy over staffing
decisions, designating the Auditor as a contracting agency, and authorizing the Auditor
to submit budget requests directly to the City Council withaut review by an audited City
agency. The measure requires periodic external reviews of the Auditor's Office.

The measure also establishes in Charter the Auditor's ombudsman function, which
conducts impartial investigations into the public’s complaints against City agencies.
Currently, the ombudsman operates under authority granted in code. It has been in the
Auditor’s Office since 2001 and is a core component of the Auditor’s oversight
responsibilities.

Other provisions.
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Measure Explanatory Statement for County Voters’ Pamphlet

Important! Piease read all instructions before completing this form. This form is to be used when filing a
‘Measure Explanatory Statement for County Voters' Pamphlet’ with your County Elections office. If a local
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Ballot Title Caption

Amends Charter: Increases Auditor's independence from audited agencies, adds duty.

Name of Person responsible for content of ‘Explanatory Statement’ (as it should appear in the Voters’ Pamphlet):

Portland City Auditor Mary Hull Caballero

Name of Jurisdiction/Organization Person is authorized to représenit (as it should appear in the Voters’ Pamphlet):

C[ty of Portland

Phone: Cell; (503) 388-1251 Work: Home:
E-Mail: PDXcharter2017@gmail.com
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Explanatory Statement

Portland’s elected City Auditor is responsible for ensuring-an open and accountable City
government. This measure would amend the City’s Charter to increase the independence of the
Auditor from the City agencies the Auditor is responsible for auditing and investigating.

Background

The Auditor’s responsibilities have expanded over the last several decades to include more
oversight functions, such as performance audits, investigations of the public’s complaints
against City agencies, and enforcement of the City’s lobbyist registration program. Charter
provisions related to the City Auditor were last updated in 1994.

Currently, the City Auditor relies on and sometimes must seek permission from City agencies
subject to the Auditor’s oversight for legal, personnel, pracurement, and budget services. This
arrangement may lead to the perception that there is a conflict of interest and that the City
Auditor’s audits and investigations are not completely objective or independent.

The City Auditor proposed this measure after researching other jurisdictions and collecting
information from a variety of sources. The City Council unanimously voted to refer the
measure to the ballot.

What does the measure do?

The measure increases the Auditor’s independence from City agencies it is responsible for
auditing and investigating by:
¢ Allowing the Auditor to seek advice from independent legal counsel;

¢ Giving the Auditor more autonomy over staffing decisions, such as hiring, compensation
and assignment of work (subject to collective bargaining obligations);

» Designating the Auditor’s Office as a contracting agency so that it may conduct
procurements without going through a City agency; and

s Authorizing the Auditor to submit budget requests directly to the City Council.
The measure contains checks on the Auditor’s increased independence by:

s Requiring periodic external reviews of the Auditor’s Office, the results of which will be
made public;

.» Requiring the Auditor to notify the public and provide an oppbrtunity to comment
before adopting or changing any administrative rules;




" & Requiring the Auditor to adopt policies and rules consistent with the City's workplace
and procurement policies, except where the City's policies impair the Auditor’s
independence; and : :

e Continuing the City Council’s role of monitoring and setting the Auditor’s budget.

The measure also adds the Auditor’s ombudsman function to the list of the Auditor’s duties
under Charter. The ombudsman has been in the Auditor’s Office since 2001 and is responsible
for conducting impartial investigations into the public’s complaints against City agencies.
Currently, the ombudsman operates under authority granted in code.

The measure establishes the ombudsman function in Charter by:

¢ Providing in Charter the basic duties and powers of the ombudsman to investigate City
agencies, including the power to access any information and records required to
investigate a complaint; and '

* Requiring a vote of the people to remove the ombudsman function, rather than a vote
of the City Council.

Submitted by:

Auditor Mary Hull Caballero
City of Portland

Ik




Explanatory Statement

Portland’s elected City Auditor is responsible for ensuring an open and accountable City
government. This measure would amend the City’s Charter to increase the independence of the
Auditor from the City agencies the Auditor is responsible for auditing and investigating.

Background

The Auditor’s responsibilities have expanded over the last several decades to include more
oversight functions, such as performance audits, investigations of the public’s complaints
against City agencies, and enforcement of the City’s lobbyist registration program. Charter
provisions related to the City Auditor were last updated in 1994.

Currently, the City Auditor relies on and sometimes must seek permission from City agencies
subject to the Auditor’s oversight for legal, personnel, procurement, and budget services. This
arrangement may lead to the perception that there is a conflict of interest and that the City
Auditor’s audits and investigations are not completely objective or independent.

The City Auditor proposed this measure after researching other jurisdictions and collecting
information from a variety of sources. The City Council unanimously voted to refer the
measure to the ballot.

What does the measure do?

The measure increases the Auditor’s independence from City agencies it is responsible for
auditing and investigating by:
e Allowing the Auditor to seek advice from independent legal counsel;

e Giving the Auditor more autonomy over staffing decisions, such as hiring, compensation
and assignment of work (subject to collective bargaining obligations);

e Designating the Auditor’s Office as a contracting agency so that it may conduct
procurements without going through a City agency; and

e Authorizing the Auditor to submit budget requests directly to the City Council.
The measure contains checks on the Auditor’s increased independence by:

e Requiring periodic external reviews of the Auditor’s Office, the results of which will be
made public;

e Requiring the Auditor to notify the public and provide an opportunity to comment
before adopting or changing any administrative rules;



e Requiring the Auditor to adopt policies and rules consistent with the City’s workplace
and procurement policies, except where the City’s policies impair the Auditor’s
independence; and

e Continuing the City Council’s role of monitoring and setting the Auditor’s budget.

The measure also adds the Auditor’s ombudsman function to the list of the Auditor’s duties
under Charter. The ombudsman has been in the Auditor’s Office since 2001 and is responsible
for conducting impartial investigations into the public’s complaints against City agencies.
Currently, the ombudsman operates under authority granted in code.

The measure establishes the ombudsman function in Charter by:

e Providing in Charter the basic duties and powers of the ombudsman to investigate City
agencies, including the power to access any information and records required to
investigate a complaint; and

e Requiring a vote of the people to remove the ombudsman function, rather than a vote
of the City Council.

Submitted by:

Auditor Mary Hull Caballero
City of Portland
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BALLOT TITLE

CAPTION:
Amends Charter: Increases Auditor’s independence from audited agencies, adds duty.
QUESTION:

Shall Charter be amended to increase City Auditor’s independence from audited
agencies and include Auditor’'s authority to investigate City agencies?

SUMMARY:

The measure changes Charter provisions regarding the elected City Auditor, which
were last updated in 1994. The Auditor’s responsibilities have expanded since then to
include more oversight functions, such as the ombudsman and lobbyist registration.
Currently, the Auditor relies on and sometimes must seek permission from City
agencies subject to the Auditor’s oversight for legal, personnel, procurement, and
budget services.

The measure increases the Auditor’'s independence by: allowing the Auditor to seek
advice from independent legal counsel, giving the Auditor more autonomy over staffing
decisions, designating the Auditor as a contracting agency, and authorizing the Auditor
to submit budget requests directly to the City Council without review by an audited City
agency. The measure requires periodic external reviews of the Auditor's Office.

The measure also establishes in Charter the Auditor's ombudsman function, which
conducts impartial investigations into the public’'s complaints against City agencies.
Currently, the ombudsman operates under authority granted in code. It has been in the
Auditor’s Office since 2001 and is a core component of the Auditor’s oversight
responsibilities.

Other provisions.



Measure 26-194: Transient Lodgings Tax
Charter Amendment



RESOLUTION No. 372¢€ 8

Refer amendments to the City of Portland Charter, Chapter 7, Finance, to the May 16, 2017 Special
Election Ballot to authorize Council to interpret and administer provisions of the Transient
Lodgings Tax (Resolution)

WHEREAS, the City of Portland has Charter authority by ordinance to impose and levy a tax on
lodging at hotels, motels, apartment or lodging houses, mobile homes or trailer park or court, or
any other place in the City where space designed or intended for lodging occupancy is rented by
any person or persons for any period less than monthly: and

WHEREAS, the City of Portland passed ordinances beginning in the early 1970s to exercise this
tax authority on lodging that is commonly referred to as “transient lodging”; and

WHEREAS, when the Charter was written, rentmg aroom at a “hotel” was done dlrectly with the
owner/operator of the hotel by telephone or in person at the location; and

WHEREAS, both technology and time have changed how transient lodging businesses are
operated, the types of structures and situations that offer transient lodgings and how persons
wishing to rent transient lodgings can obtain and pay for those lodgings; and

WHEREAS, both reservations and payments for transient lodgings are no longer required to be
done directly with the owner or traditional operator of the space intended for lodging occupancy
as in the past now that there are dozens of online companies that advertise a variety of hotel types
and locations and are able to accept both room reservations and deposits or full payments for a
variety of lodging options; and

WHEREAS, Portland’s City Council has exercised its Charter authority in the past by passing
ordinances that define terms for administration of the transient lodgings tax; and

WHEREAS, since time, technology and business models have changed over the last 50 years, it is
appropriate to clarify City Council’s authority to update Charter definitions, through legislation,
to reflect these changes by adopting new or expanded terms through the City’s ordinance process.

NOW, THEREFORE, BE IT RESOLVED, that the City Council will submit a Measure for an
Act, amending the City of Portland Charter, Section 7-113, Transient Lodging Tax, attached as
Exhibit A, to the voters of the City of Portland at the May 16, 2017 Special Election in the City of
Portland, Multnomah County, Clackamas County and Washington County; and

BE IT FURTHER RESOLVED, that the City Council submits the question, ballot title and
summary to be contained in the May 16, 2017 Special Election, as contained in Exhibit B; and

BE IT FURTHER RESOLVED, that the City Council directs the Auditor of the City of Portland
to publish the ballot title, shown in Exhibit B, in accordance with City Code; and

BE IT FURTHER RESOLVED, that the sponsoring elected official may submit an explanatory
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statement to the Auditor of the City of Portland for publication in the voters’ pamphlet; and

BE IT FURTHER RESOLVED, that the Auditor of the City of Portland is directed to forward to
the County Elections Office all material necessary to place this measure on the May 16, 2017
Special Election Ballot; and

BE IT FURTHER RESOLVED, that the Auditor of the City of Portland is hereby authorized to
incur expenses necessary and incident to the conduct of such Special Election.

Adopted by the Council: ~ FEB 1 5 2017 Mary Hull Caballero

Auditor of the City of Portland
Commissioner Fish By
Prepared by: Terri Williams, Ken McGair o [ AN

Date Prepared: February 7, 2016
Deputy
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Agenda No.
RESOLUTIONNO. 37 2¢€ 8
Title
Refer amendments to the City of Portland Charter, Chapter 7, Finance, to the May 16, 2017 Special Election
Ballot, (Resolution) | A A SRRy TNON 121008 e & e Troasient
1 cauthoevize Counaid ki invrevpr €1 uncl % LS B S ) g
INTRODUCED BY CLERK USE: DATE FILED FEB 0 7 Zm?
Commissioner/Auditor:
oW
COMMISSIONER APPROVAL Mary Hull Caballero

Auditor of the City of Portland

Mayor—Finance & Administration — Wheeler ‘
Position 1/Utilties - Bfitz -~
By:

Position 2/Works - \ Deputy
/ A

Position 3/Affairs - Saltzman

ACTION TAKEN:
Position 4/Safety - Eudaly

BUREAU APPROVAL

Bureau: Bureau of Revenue &
Financial Services /(f
Bureau Head: Tom Ringhart, CAO

Ken Rust, CFO Zy

Thomas Lannomy Revenue Director

Prepared by: Terri Williams
Date Prepared:2/7/2017

Impact Statement
Completed X Amends Budget O

Portland Policy Document
If “Yes” requires City Policy paragraph stated

in document.
Yes [ No X
City Auditor Office Approval:

required for Code Ordinances

City Attorney Approval:
required for contract, code. easement,
franchise, charter, Comp Plan W/\

Council Meeting Date  2/15/2017

FOUR-FIFTHS AGENDA COMMISSIONERS VOTED
AGENDA AS FOLLOWS:

TIME CERTAIN [] YEAS NAYS
Start time: /

1. Fritz 1. Fritz ‘
Total amount of time needed:
(for presentation, testimony and discussion) 2. Fish 2. Fish \/

VL

3. Saltzman 3. Saltzma \/
CONSENT [ e "

4. Eudaly 4. Eudaly B
REGULAR X
Total amount of time needed: 15 minutes viiEsiar Wheeler \/
(for presentation, testimony and discussion) w
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AN ACT

A Measure, amending the City of Portland Charter, Chapter 7-113, Transient Lodgings
Tax.

BE IT ENACTED BY THE PEOPLE OF THE
CITY OF PORTLAND, OREGON

Section 1. Chapter 7-113 of the Charter of the City of Portland, Oregon is amended
to read as follows:

1. The Council may by ordinance impose and levy a tax not exceeding five percent on gross
amounts of money, credit or other things of value paid to or received for lodging by the
owner or operator, of any hotel, motel, apartment or lodging house, mobile home or
trailer park or court, or any other place in the City where space designed or intended for
lodging occupancy is rented by any person or persons, for any period less than monthly.
This tax shall not apply to hospitals, convalescent or nursing homes, or public
institutions, or permanent occupancy as defined by ordinance. Minimum rentals to which
the tax shall apply may be fixed by ordinance. The tax imposed shall be collected by the
owner or operator, of the rental space in addition to the rental charge, at the time of
payment of rent. City revenues from such taxes shall be credited to the General Fund of
the City and used for general City purposes, as the Council may find appropriate, which
may include provision for and the acquisition, construction, operation and maintenance of
recreational, cultural, convention or tourist-related facilities or services.

2. In addition to any other tax authorized by this Section of the Charter the Council shall by
ordinance impose and levy a tax of one percent on gross amounts of money, credit or
other things of value paid to or received for lodging by the owner or operator, of any
hotel, motel, apartment or lodging house, mobile home or trailer park or court, or any
other place in the City where space designed or intended for lodging occupancy is rented
by any person or persons, for any period less than monthly. This tax shall not apply to
hospitals, convalescent or nursing homes, public institutions, or permanent occupancy as
defined by ordinance. Minimum rentals to which the tax shall apply may be fixed by
ordinance. The tax imposed shall be collected by the owner or operator, of the rental
space in addition to the rental charge, at the time of payment of rent. City revenues from
such one percent tax increase, after providing for the cost of administration and any
refunds or credits authorized by ordinance, shall be used exclusively as provided
hereinafter for the promotion, solicitation, procurement, and service of convention
business and tourism in the City. Notwithstanding any other provision of this Charter, the
City from time to time for periods not to exceed five (5) years, subject to annual review,
shall negotiate contracts with a non-profit corporation or with non-profit corporations

Exhibit “A”
Part 1
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organized under the laws of Oregon, whose primary purpose during the term of the
contract or contracts is the promotion, solicitation, procurement and service of
convention business and tourism in the City, for that corporation or corporations to
expend revenues collected pursuant to this subsection for the purposes set forth in the
subsection. In entering into the contract or contracts, the Council shall consider the
recommendations of the persons subject to the tax imposed by this subsection. The
Council shall in its sole discretion determine the portion of such revenues to be allocated
between convention business and tourism. [Add. Dec. 14, 1971; Am. Nov. 7, 1978; am.
May 18, 1994.]

In addition to any other authority granted under this Charter, the City Council shall have
power and authority to provide for the administration of, and interpretation of the terms
in, this Section 7-113 by ordinance as legislative action, as the Council may deem
necessary and appropriate.

Exhibit “A”
Part 1
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BALLOT TITLE (10 words)
AMENDS CHARTER: AUTHORIZES CITY COUNCIL TO INTERPRET TRANSIENT
LODGINGS TAX.

QUESTION: (17 words)
Shall City Council be authorized to interpret and administer provisions of the Transient Lodgings
Tax by ordinance?

SUMMARY: (65 words)

City voters have previously authorized a tax on rentals of any place in the City of Portland of
space designed or intended for lodging of less than 31 days, commonly called the Transient
Lodgings Tax. This measure amends the City Charter Section 7-113 to provide the City Council
authority to administer and interpret provisions of the City’s Transient Lodgings Tax, by
ordinance as legislative action.

Exhibit “B”



Notice of Measure Election SEL 802
CItv % 149/ fev 0116 ORS 250,095, 250041,

250.275, 250,285, 254 095, 254 465

Date of Notice I Name of City or Citfes I Date of Election
3/16/2017 City of Parttand May 16, 2017

Final Ballot Title The. followiing is the final ballot title of the rr'u'ea“ i  hall
publishéd and the ballot title challenge précess has been’ tomptetad: - =

Caption 10 words which reasonably identifies the subject of the measure.

See attached

Cuestion 20 words which plainly phrases the chief purgose of the measiire.

See attached

Summary 175 words which concisely and impartially summarizes the measure and Its major effect.

See attached

=
=] —
moo3
X

QD m M
Explanatory Statement 500 wards that mpama!ly ‘esplains the measiure ‘and it§ Ef‘fect """ : : g
If the county is producing d voters’ pamphlet an explanatory statement must be drafted and attached to this formtj‘?r o'm
—» any measure referred by the city governing body; or —

E; t: T At ? pun

- any Initlative or referéndum, If required by local ordinance. ¥plahatory Statement Attached E] Yesm_! @‘0 %
:Authorized City Official Not required to be notarized. e - - 3w O
Name | Title = r't_)
Deborah Scroggin , City Elections Officer
Malling Address | Contact Phane
1221 SW 4th Ave, Rm 310 Portland OR 97204 503-823-3546

By signing this document:
= | hereby state that | am authorized by the city to submit this Notice of Measure Election; and

-> I certify that notice of receipt of ballot title has been published and the ballot title challenge process for this measure
completed,

Q.D J\JSLCA ;1,—-—--—~ | ‘3//(0/90/7

Sighature T Date Signed




IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF MULTNOMAH
SHELBY BENNETT, Case No. 17CV08736
Petitioner
GENERAL JUDGMENT

V.

CITY COUNCIL OF THE CITY OF
PORTLAND,

Respondent.

This matter came before the Court on March 14, 2017, on a “Petition fon Review of
Ballot Title” filed by Shelby Bennett pursuant to ORS 250.296 and Section 2.04.120 C. of
the Portland City Code directed to the Ballot Title prepared by respondeni following
adoption of City Council Resolution No. 37268 on February 15, 2017. Petitigner Shelby
Bennett appeared by and through her aitorneys, Rachel C. Lee and Per A.| Ramfjord.
Respondent City Council for the City of Portland, Oregon, appeared through thejr attorneys
Linly F. Rees and Kenneth A. McGair, Sr. Deputy City Attorneys. The Court rgviewed the
memoranda filed by the parties and heard statements of counsel. Now, being fully|advised,

1T IS HEREBY ORDERED that the following ballot title adopted follpwing City
Council Resolution No. 37268 is hereby certified to the elections officer for the City of
Portland:

CAPTIONI: AMENDS CHARTER: AUTHORIZES
COUNCH. TO CHANGE SCOPE OF TRANSIENT
LODGINGS TAX OBLIGATIONS

QUESTION: Shall City Council be authorized to impose
Transient Lodgings Tax obligations on online businesses and
others without further voter approval?

1 The court does not count the words “Amends Charter” in the 10-word limit for the caption, consijtent with
ORS 250.035(2)(a) (“Amends Constitution® not included in word limit for caption for measure that amends the
Oregon Constitution), and Portland Police Assn. v. Civil Service Board, 292 Or 433, 440 (1982) ("l city’s
charter is, in effect, the city constitution™).

Page 1 — GENERAL JUDGMENT

PORTLAND CITY ATTORNEY'S OFFICE
1221 SW 4TH AVENUE, RM. 430
PORTLAND, OREGON 97204
TELEPHONE. {503} 823-4047
FAX. (503) 823-3089




SUMMARY: In City Charter Section 7-113, adopted in 1971,
city voters authorized City Council to impose a Transient .
Lodgings Tax on amounts paid “for lodging” in hotels or other
short-term rental spaces. The “owner or operator” of rental
space is required to collect and remit this tax to the City.
Recently, a federal court ruled that Charter Section 7-113 does
not authorize the City to collect the Transient Lodgings Tax
from a business that operates websites that connect tourists and
other renters with homeowners and others seeking to make
property available for short-term rentals. By authorizing new
definitions and interpretations of Section 7-113, this measure
authorizes Council to change the scope of Transient Lodgings
Tax obligations and, among other things, (1) impose the tax
obligations on businesses that facilitatc short-term rentals but
may not fit the 1971 definition of “owner or operator”; and (2)
tax payments that may not fit the 1971 definition of payments
“for lodging.” Council could make such changes by ordinance
without any additional voter approval. This measure does not
change tax rates.

111
i1
11
iy
iy
111

IT IS FURTHER ADJUDGED that no costs or disbursements or attorneys]
be asscssed against any party.

IT IS FURTHER ADJUDGED that this General Judgment fully and finally
all requests for relief by Petitioner in this action.

fees will

resolves

Presented by:

5/ Kenneth A. McGair
Kenneth A. McGair, OSB #990148

Page 2 — GENERAL JUDGMENT

PORTLAND CITY ATTORNEY'S OFFICE
1221 SW 4TH AVENUE, RM. 430
PORTEAND, OREGON 97204
TELEPHONE: (503) 8234047
FAX: (503) 823-2089




JCWP-05 E ORS 251.355

Measure Explanatory Statement for County Voters’ Pamphlet

Important! Please read all Instructions before completing this form. This form is to be used when filing a
‘Measure Explanatory Statement for County Voters’ Pamphlet’ with your County Elections office. If a local
government is located in more than one county, the county clerk of the county in which the city hall of the city
or the administrative office of the local government is located shall be the filing officer for the ‘Measure
Explanatory Statement for County Voters’ Pamphlet’.

Filing Information T S
Election: I:IP'rimary 20 DGeneral 20 : Special May 16, 2017 Measure#zé - { 4ﬁ

Ballot Title Caption

AMENDS CHARTER: AUTHORIZES COUNCIL TO CHANGE SCOPE OF TRANSIENT LODGINGS TAX OBLIGATIONS

Name of Person responsible for content of ‘Explanatory Statement’ (as it should appear in the Voters’ Pamphlet): 7

Nick Fish

Name of Jurisdiction/Organization Person is authorized to represent (as it should appear in the Voters’ Pamphlet):

City of Portland

Phone: Cell: Work;_(503) 823-3589 Home:

|gnatu re of person responsible for content of ‘Explanatory Statement’ gDate

o
- —
E-Mail: NlckFlsh@portIandoregongov il ; .
SIGNATURE | 9= B m
/ — ST, . I
/&L/ sfe7 B
@D o
F

Q) No

Rev 07222014 10f2




Explanatory Statement (up to 500 words)

The “Transient Lodgings Tax” is the tax a guest pays when they stay in a hotel, motel, vacation
rental or any other short-term rental in the City of Portland.

This measure amends Portland’s City Charter (Section 7-113 Transient Lodging Tax) to clarify
that City Council, by adopting an ordinance, can ensure that transient lodging taxes are collected
and remitted from all short-term lodging rentals in the City of Portland.

City Charter Section 7-113 was enacted in 1971 to impose a Transient Lodgings Tax on amounts
paid “for lodging” to the “owner or operator” of any hotel or other space in Portland that is intended
for short-term lodging. At that time, the only way to make a reservation at a lodging establishment
was by phone or in person and the types of spaces designed for short-term lodging did not include
the technologies available today.

A federal court recently ruled that the City Charter does not currently authorize the City Council
to require online businesses to collect and remit Transient Lodgings Taxes because they are not
the “owner or operator” of lodging space, as those terms were understood in 1971. And the Charter
does not apply to new technologies that help travelers book and pay for lodging.

‘Technology changes over the past 45 years have increased the number of ways a guest can reserve
and pay for a hotel, motel or other short-term rental. Additionally, the types of lodging structures
and locations that now offer transient lodging occupancy have changed over this time peried. Both
reservations and payments for transient lodging are no longer required to be done directly with the
owner or traditional operator of the hotel or space intended for lodging occupancy as in the past.

'Today, there are dozens of online companies that advertise a variety of lodging types and locations
and are able to accept both room reservations and deposits ot full payments for a variety of lodging
options. Some online businesses collect and remit the Transient Lodgings Tax. Others do not.

Adding this provision allows the City Council, through legislative action following a public
hearing, to define terms to match the current ways transient lodging occupancy is offered and
reserved. Tt would ensure that transient lodging taxes are properly collected from guests in the
sameé manner for all types of transient lodging rentals.

The Measure does not increase the tax rates. Revenues from the city’s 5% Transient Lodgings
Tax are credited to the city’s General Fund and used for fire, police and other basic City services.
Additionally, revenues from a 1% Transient Lodgings Tax are credited to a non-profit corporation
dedicated to the promotion, solicitation, procurement, and service of convention business and
tourism in the City.

Submitted by:
Nick Fish
Portland City Council
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IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF MULTNOMAH
SHELBY BENNETT, Case No. 17CV08736
Petitioner
GENERAL JUDGMENT

V.

CITY COUNCIL OF THE CITY OF
PORTLAND,

Respondent.

This matter came before the Court on March 14, 2017, on a “Petition for Review of
Ballot Title” filed by Shelb}; Bennett pursuant to ORS 250.296 and Section 2.04.120 C. of
the Portland City Code directed to the Ballot Title prepared by respondent following
adoption of City Council Resolution No. 37268 on February 15, 2017. Petitioner Shelby
Bennett appeared by and through her attorneys, Rachel C. Lee and Per A. Ramfjord.
Respondent City Council for the City of Portland, Oregon, appeared through their attorneys
Linly F. Rees and Kenneth A. McGair, Sr. Deputy City Attorneys. - The Court reviewed the
memoranda filed by the parties and heard statements of counsel. Now, being fully advised,

IT IS HEREBY ORDERED that the following ballot title adopted following City
Council Resolution No. 37268 is hereby certified to the elections officer for the City of

Portland:

1 — GENERAL JUDGMENT

PORTLAND CITY ATTORNEY'S OFFICE
1221 SW 4TH AVENUE, RM. 430
PORTLAND, OREGON 97204
TELEPHONE: (503) 823-4047
FAX: (RN3Y R23.3NRA




- CAPTION!: AMENDS CHARTER: AUTHORIZES
1 COUNCIL TO CHANGE SCOPE OF TRANSIENT
2 LODGINGS TAX OBLIGATIONS
3 QUESTION: Shall City Council be authorized to impose
Transient Lodgings Tax obligations on online businesses and
4 others without further voter approval?
5
SUMMARY: In City Charter Section 7-113, adopted in 1971,
6 city voters authorized City Council to impose a Transient
7 Lodgings Tax on amounts paid “for lodging” in hotels or other
short-term rental spaces. The “owner or operator” of rental
8 space is required to collect and remit this tax to the City.
Recently, a federal court ruled that Charter Section 7-113 does
9 not authorize the City to collect the Transient Lodgings Tax
from a business that operates websites that connect tourists and
10 other renters with homeowners and others seeking to make
1 property available for short-term rentals. By authorizing new
definitions and interpretations of Section 7-113, this measure
12 authorizes Council to change the scope of Transient Lodgings
Tax obligations and, among other things, (1) impose the tax
13 obligations on businesses that facilitate short-term rentals but
may not fit the 1971 definition of “owner or operator”; and (2)
14 tax payments that may not fit the 1971 definition of payments
15 “for lodging.” Council could make such changes by ordinance
without any additional voter approval. This measure does not
16 change tax rates.
17
18
19 |77/
20 |77/
21 |11/
2 |11/
23 |11/
g |11
25 | The court does not count the words “Amends Charter” in the 10-word limit for the caption, consistent With
ORS 250.035(2)(a) (“Amends Constitution” not included in word limit for caption for measure that amends the
26 Oregon Constitution), and Portland Police Assn. v. Civil Service Board, 292 Or 433, 440 (1982) (“A city’s
charter is, in effect, the city constitution™).
Page [2 — GENERAL JUDGMENT
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1 IT IS FURTHER ADJUDGED that no costs or disbursements or attorneys’ fees will
2 | be assessed against any party.

3 IT IS FURTHER ADJUDGED that this General Judgment fully and finally resolves

4 | all requests for relief by Petitioner in this action.
5
6
7

—7
8 3/15]17

10 | Presented by:

11 | /s/ Kenneth A. McGair

Kenneth A. McGair, OSB #990148

12 | Sr. Deputy City Attorney

i3 Email: ken.mcgair@portlandoregon.gov

/s/ Linly . Rees

14 | Linly F. Rees, OSB #945098

Sr. Deputy City Attorney

15 | Email; linly.rees@portlandoregon.gov
6 Of Attorneys for Respondent

17
18
19
20
21
22
23
24
25
26
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CERTIFICATE OF COMPLIANCE WITH UTCR 5.100
I hereby certify that I served the foregoing GENERAL JUDGMENT on:

Rachel C. Lee

Stoel Rives LLP

760 SW Ninth Avenue, Suite 3000
Portland, OR 97205

Per A. Ramfjord
Stoel Rives LLP
760 SW Ninth Avenue, Suite 3000
Portland, OR 97205
Attorneys for Petitioner

on March 15, 2017, which is less than 3 days prior to submission to the court for a represented
party or which is less than 7 days prior to submission to the court for a self-represented party
and was accompanied by notice of the time period to object, by causing a full, true and correct
copy thereof, addressed to the last-known address (or fax number) of said attorney, to be sent by

the following method(s):

[l Electronic service - UTCR 21.100 (1)(a)

Mail in a sealed envelope, with postage paid, and deposited with the U.S. Postal Service.
X E-mail (courtesy copy)

[] Hand delivery [] by Facsimile transmission.

This proposed order or judgment is ready for judicial signature because:

1. [] Each opposing party affected by this order or judgment has stipulated to the order
or judgment, as shown by each opposing party’s signature on the document being submitted.

2. [[] Each opposing party affected by this order or judgment has approved the order or
judgment, as shown by signature on the document being submitted or by written confirmation of
approval sent to me or by an accompanying stipulation by opposing counsel that no objection
exists as to the judgment or order.

3. [X] I have served a copy of this order or judgment on all parties entitled to service and:
a.[X] No objection has been served on me.

b.[] T received objections that I could not resolve with the opposing party
despite reasonable efforts to do so. I have filed a copy of the objections I
received and indicated which objections remain unresolved.

c.[] After conferring about objections, Rachel C. Lee and Per A. Ramfjord,
Attorneys for Petitioner, agreed to independently file any remaining
objections.

4 — CERTIFICATE OF COMPLIANCE

PORTLAND CITY ATTORNEY'S OFFICE
1221 SW 4TH AVENUE, RM. 430
PORTLAND, OREGON 97204
TELEPHONE: (503) 823-4047
FAX- (AN3Y R23-3NRA




4. [] The relief sought is against an opposing party who has been found in default.

1

5 5. [] An order of default is being requested with this proposed judgment.

; 6. [ ] Service is not required pursuant to UTCR 5.100(3), or by statute, rule, or otherwise.
7. [] This is a proposed judgment that includes an award of punitive damages and notice

4 | has been served on the Director of the Crime Victims’ Assistance Section as required by UTCR

5.100(4).

5

6 DATED: March 15, 2017

7

8

/s/ Linly F. Rees

91 LINLY F. REES, OSB No. 945098
Senior Deputy City Attorney

10 Email: linly.rees@portlandoregon.gov

Of Attorneys for Respondent

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
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1 CERTIFICATE OF SERVICE
2
3 I hereby certify that I served the foregoing CERTIFICATE OF SERVICE on:
4 Rachel C. Lee
Stoel Rives LLP
5 760 SW Ninth Avenue, Suite 3000
6 Portland, OR 97205
Per A. Ramfjord
7 Stoel Rives LLP
760 SW Ninth Avenue, Suite 3000
8 Portland, OR 97205
0 Attorneys for Petitioner
10 |on March 15, 2017, by causing a full, true and correct copy thereof, addressed to the last-known
11 | address (or fax number) of said attorney, to be sent by the following method(s):
12 Electronic service - UTCR 21.100 (1)(a)
13 [] Mail in a sealed envelope, with postage paid, and deposited with the U.S. Postal Service.
X E-mail (courtesy copy)
14 | Hand delivery [[] by Facsimile transmission.
15
y DATED: March 15, 2017
17
18 /s/ Linly F. Rees
LINLY F. REES OSB #945098
19 Senior Deputy City Attorney
Email: linly.rees@portlandoregon.gov
20 Fax: (503) 823-3089
1 Of Attorneys for Respondent
22
23
24
25
26
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Explanatory Statement (up to 500 words)

The “Transient Lodgings Tax” is the tax a guest pays when they stay in a hotel, motel, vacation
rental or any other short-term rental in the City of Portland.

This measure amends Portland’s City Charter (Section 7-113 Transient Lodging Tax) to clarify
that City Council, by adopting an ordinance, can ensure that transient lodging taxes are collected
and remitted from all short-term lodging rentals in the City of Portland.

City Charter Section 7-113 was enacted in 1971 to impose a Transient Lodgings Tax on amounts
paid “for lodging” to the “owner or operator” of any hotel or other space in Portland that is intended
for short-term lodging. At that time, the only way to make a reservation at a lodging establishment
was by phone or in person and the types of spaces designed for short-term lodging did not include
the technologies available today.

A federal court recently ruled that the City Charter does not currently authorize the City Council
to require online businesses to collect and remit Transient Lodgings Taxes because they are not
the “owner or operator” of lodging space, as those terms were understood in 1971. And, the
Charter does not apply to new technologies that help travelers book and pay for lodging.

Technology changes over the past 45 years have increased the number of ways a guest can reserve
and pay for a hotel, motel or other short-term rental. Additionally, the types of lodging structures
and locations that now offer transient lodging occupancy have changed over this time period. Both
reservations and payments for transient lodging are no longer required to be done directly with the
owner or traditional operator of the hotel or space intended for lodging occupancy as in the past.
Today, there are dozens of online companies that advertise a variety of lodging types and locations
and are able to accept both room reservations and deposits or full payments for a variety of lodging
options. Some online businesses collect and remit the Transient Lodgings Tax. Others do not.

Adding this provision allows the City Council, through legislative action following a public
hearing, to define terms to match the current ways transient lodging occupancy is offered and
reserved. It would ensure that transient lodging taxes are properly collected from guests in the
same manner for all types of transient lodging rentals.

The Measure does not increase the tax rates. Revenues from the city’s 5% Transient Lodgings
Tax are credited to the city’s General Fund and used for fire, police and other basic City services.
Additionally, revenues from a 1% Transient Lodgings Tax are credited to a non-profit corporation
dedicated to the promotion, solicitation, procurement, and service of convention business and
tourism in the City.

Submitted by:
Nick Fish
Portland City Council
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IN THE CIRCUIT COURT OF THE STATE OF OREGON
FOR THE COUNTY OF MULTNOMAH

SHELBY BENNETT, an individual,
Petitioner, No.

\Z NOTICE TO CITY ELECTIONS
OFFICER OF PETITION FOR REVIEW
CITY COUNCIL OF THE CITY OF OF BALLOT TITLE

PORTLAND,

Respondent.

Pursuant to ORS 250.296(2), Petitioner hereby gives notice in writing to the elections
officer of the City of Portland that on February 27, 2017, Petitioner filed the attached Petition
for Review of Ballot Title with the Multnomah County Circuit Court.

DATED: February 27, 2017.
STOEL RIVES Lip

Coodl] Leo

PER A. RAMFJORD, OSB No. 934024
per.ramfjord@stoel.com

RACHEL C. LEE, OSB No. 102944
rachel.lee@stoel.com

Attorneys for Petitioner
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STOEL RIVESLLP
760 SW Ninth Avenue, Suite 3000, Portland, OR 97205

Fax 503.220.2480

Main 503.224.3380

IN THE CIRCUIT COURT OF THE STATE OF OREGON

SHELBY BENNETT, an individual,

1
2
3
4
5 FOR THE COUNTY OF MULTNOMAH
6
7
8
9

Petitioner, No.
V. PETITION FOR REVIEW OF BALLOT
TITLE
CITY COUNCIL OF THE CITY OF
PORTLAND, Expedited consideration requested per
10 ORS 250.296(3)
Respondent.
11 Not Subject to Mandatory Arbitration
12 Fee Authority: ORS 21.135(1), (2)(a)
13 NATURE OF ACTION
14 1.
15 Thisisapetition for review of the ballot title prepared by Respondent City Council of

16 the City of Portland (“City Council”) for a proposed amendment to Section 7-113 of the City
17 of Portland’s Charter (“Transient Lodgings Tax Charter Amendment”). This petition for

18 review (“Petition”) is brought pursuant to ORS 250.296(1) and Section 2.04.120 C of the

19 Portland City Code and is supported by a memorandum of law and the Declaration of Rachel
20 C. Leein Support of Petition for Review of Ballot Title and exhibits thereto filed

21 concurrently herewith.

22 PARTIES
23 2.
24 Petitioner Shelby Bennett is an Oregon elector who isregistered to vote in

25 Multnomah County and who resides within the city limits of the City of Portland (“ City”).
26 /11
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STOEL RIVESLLP
Fax 503.220.2480

760 SW Ninth Avenue, Suite 3000, Portland, OR 97205

Main 503.224.3380

Petitioner is dissatisfied with the ballot title prepared by Respondent for the Transient
Lodgings Tax Charter Amendment and seeks a different ballot title.
3.
Respondent City Council is the governing body of the City. Respondent City Council

JURISDICTION
4.

1
2
3
4
5 prepared the ballot title for the Transient Lodgings Tax Charter Amendment.
6
7
8 This Court has jurisdiction to review the ballot title for the Transient Lodgings Tax
9

Charter Amendment pursuant to ORS 250.296(1).

10 FACTS

11 5,

12 Section 7-113 of the City’ s charter (* Charter”) authorizes the City Council to require
13

the “owner or operator” of ahotel or other lodging space to collect atax based on a
percentage of the amount paid to or received by the owner or operator of the rental space “for

15 lodging.” (Emphases added.) Section 7-113 of the Charter provides:

16 “ . . .
1. The Council may by ordinance impose and levy a

17 tax not exceeding five percent on gross amounts of money,
credit or other things of value paid to or received for lodging

18 by the owner or operator of any hotel, motel, apartment or
lodging house, mobile home or trailer park or court, or any

19 other place in the City where space designed or intended for
lodging occupancy is rented by any person or persons, for any

20 period less than monthly. * * * The tax imposed shall be
collected by the owner or operator of the rental space in

21 addition to the rental charge, at the time of payment of rent.

22 “2. Inaddition to any other tax authorized by this

23 Section of the Charter the Council shall by ordinance impose
and levy atax of one percent on gross amounts of money,

24 credit or other things of value paid to or received for lodging
by the owner or operator of any hotel, motel, apartment or

o5 lodging house, mobile home or trailer park or court, or any
other place in the City where space designed or intended for

26 lodging occupancy is rented by any person or persons, for any

Page2 - PETITION FOR REVIEW OF BALLOT TITLE
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25
26

period less than monthly. * * * The tax imposed shall be
collected by the owner or operator of the rental spacein
addition to the rental charge, at the time of payment of rent.

* % %7

(Emphases added.) A true and correct copy of Charter Section 7-113, with
relevant portions highlighted, is attached as Exhibit 1 to this Petition and is
incorporated by reference herein.

6.

The voters approved subsection (1) of Charter Section 7-113 in 1971. In January
1972, the City Council imposed atax on the rent charged to travelers by hotel operators. The
City Council defined “operator” as either the proprietor of the hotel or a managing agent that
performs the proprietor’ s functions. The City Council defined the taxable “rent” as the
consideration charged for occupancy of spacein ahotel. A true and correct copy of City
Ordinance No. 133899 (Jan. 6, 1972) is attached as Exhibit 2 to this Petition and is
incorporated by reference herein.

7.

In addition to imposing the Transient Lodgings Tax, the City Council has also
administered the tax since 1972. The City Council by ordinance provides for registration of
hotel operators, due dates for tax returns and remitting the tax collected, audits, penalties,
interest, a procedure for issuing deficiency notices, an administrative appeal process, and
refunds.

8.

The City Council’s power to administer the tax authorized by Charter Section 7-113
derives from Charter Section 2-105, which grants City Council authority “to exercise any
power or authority granted to the City * * * by this Charter, and * * * do any other act
necessary * * * to carry out such authority.”

Iy
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9.

It iswell established under Oregon law that acity’s ordinance “cannot * * * enlarge
* * * the express substantive provisions of its charter.” Portland Police Assn. v. Civil Service
Board, 292 Or 433, 440 n 4, 639 P2d 619 (1982) (internal quotation marks and citation
omitted). Nevertheless, in January 2015, the City Council attempted to expand the City’s
transient lodgings tax to another type of businesses, a“Booking Agent,” which was defined
to include “any person that provides a means through which a Host may offer a Short-Term
Rental for transient lodging occupancy.” A true and correct copy of City Ordinance
No. 186985 (Jan. 21, 2015), with relevant portions marked, is attached as Exhibit 3 to this
Petition and is incorporated by reference herein.

10.

In 2015, the City took the position that certain online businesses were “Booking
Agents’ that were required to collect and remit the transient lodgings tax, and it sued them in
the United States District Court for the District of Oregon. In response, those businesses
moved to dismiss the City’s “Booking Agent” claims on the ground that the City lacked
authority under Charter Section 7-113 to tax businesses that are not the “ owner or operator”
of the lodging.

11.

The federal court ruled that when a court is asked to apply Charter Section 7-113, the
court’s “‘task isto discern what the votersintended'” the word “ operator” to mean,
independent of how the City Council may have subsequently defined the term “operator” in
itsordinances. City of Portland v. HomeAway.com, Inc. and HomeAway, Inc., No. 3:15-cv-
01984-MO, Opinion and Order at *12 (D. Or. June 7, 2016) (citation omitted). The federal
court ruled that the City Council had acted ultra vires when it attempted to impose tax
collection obligations on an online travel business that is not within the meaning of the term

“operator” asthe City votersintended the term. A true and correct copy of excerpts from the
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federal court’s Opinion and Order in City of Portland v. HomeAway.com, Inc. and

HomeAway, Inc., No. 3:15-cv-01984-MO (D. Or. June 7, 2016), with relevant portions

highlighted, is attached as Exhibit 4 to this Petition and is incorporated by reference herein.
12.

Despite the federal court’ s ruling, on December 21, 2016, the City Council
neverthel ess adopted an even more expansive definition of the term “Operator” in its
transient lodgings tax ordinance. The expanded definition of “Operator” in the City
ordinance now classifies all Booking Agents as “Operators.” See Portland City Code
§86.04.010 J(4). Thus, the City Council’s definition of “Operator” now encompasses
businesses that the City voters did not intend the Section 7-113 phrase “ owner or operator” of
lodging to cover, including “[o]nline travel booking sites for Short-Term Rental transient
lodging occupancy where advertisements of Short-Term Rental transient lodging occupancy
rentals are displayed.” Portland City Code § 6.04.010 B(2). A true and correct copy, with
relevant portions marked, of City Ordinance No. 188170 (Dec. 21, 2016) (codified at
Portland City Code chapter 6.04) is attached as Exhibit 5 to the Petition and is incorporated
by reference herein.

13.

On February 15, 2017, the City Council decided to refer the Transient Lodgings Tax
Charter Amendment to the voters of the City of Portland at the May 16, 2017 special
election. A true and correct copy of City Resolution No. 37268 (Feb. 15, 2017), with

relevant portions marked, is attached as Exhibit 6 to the Petition and isincorporated by

reference herein.
14.
A true and correct copy, with relevant portions highlighted, of atranscript of the
proceedings before the City Council on February 15, 2017 regarding City Resolution No.

37268 is attached as Exhibit 7 to the Petition and is incorporated by reference herein.
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15.
On February 15, 2017, the Director of the City Revenue Division testified to City

Council about the terms “owner” and “operator” in Charter Section 7-113:

“Inarecent U.S. District Court ruling, the Court ruled
that the traditional dictionary definition of those terms does not
encompass the short-term rental industry operating on websites
such as Airbnb, Home Away, and others; and in essence
finding that they are not owners or operators.

“Theruling also called into question the City Council’s
authority to define those terms asit [has] done in numerous
code amendments over the years, most recently in December of
2016.”

16.

The Director of the City Revenue Division aso testified to City Council that the
proposed Transient Lodgings Tax Charter Amendment “is intended to modernize the Charter
by expressly alowing the City Council to define Charter terms by city ordinance.”

17.

The “Impact Statement” that accompanied City Resolution No. 37268 stated:

“Purpose of proposed legislation and background
information: Charter Section 7-113 was enacted in the early
1970s when the only way to make areservation at alodging
establishment was by phone or in person. Additionally, the
types of lodging establishments at the time were hotels and
motels. After 50 years, both the types of lodging
establishments and how potential guests can make and pay for
reservations has changed substantially. The City Council can
exercise its legislative authority to administer the Transient
Lodging Tax, and define Charter terms by passing ordinances
to reflect the changing times, technology and lodging structures
that are encompassed by the City’s Transient Lodging Tax.”

23 A true and correct copy of the Impact Statement, with relevant portions marked, is attached

24
25
26

as Exhibit 8 to this Petition and isincorporated by reference herein.
111
111
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18.

During the City Council’ s discussion of City Resolution No. 37268, the sponsor of
the resolution, City Commissioner Nick Fish, acknowledged that some online travel
businesses “ claim they aren’t subject to the City Charter.” He aso admitted that “[o]ur
charter language dates to the 1970s and needs to be updated.” In hisview, the City Council
was “required to take these actions’ to amend the Charter because the City Council should
not be prevented from providing “extrapolation of our Charter.” He explained that the
proposed Charter amendment would “allow Council to interpret it broadly in the future, to
cover new and innovative ideas that come into the marketplace.”

19.

On February 15, 2017, the City Council approved City Resolution No. 37268. The
City Council found that “since time, technology and business models have changed over the
last 50 years, it is appropriate to clarify City Council’ s authority to update Charter
definitions, through legiglation, to reflect these changes by adopting new or expanded terms
through the City' s ordinance process.” (Emphasis added.)

20.
The Transient Lodgings Tax Charter Amendment would amend Section 7-113 of the

Charter by adding the following subsection:

“3. In addition to any other authority granted under this
Charter, the City Council shall have power and authority to
provide for the administration of, and interpretation of the
termsin, this Section 7-113 by ordinance as legidative action,
as the Council may deem necessary and appropriate.”
21.
In City Resolution No. 37268, the City Council prepared a ballot title in the form
attached as an exhibit to the resolution.

Iy
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1 22.
2 On February 15, 2017, the City filed the measure and ballot title for the Transient
3 Lodgings Tax Charter Amendment with the City Elections Officer. The website of the City
4 Auditor, at https://www.portlandoregon.gov/auditor/article/626701, posts the ballot title and
5 statesthat “qualified voters may petition for review of the ballot title in Multnomah County
6 Circuit Court no later than 5:00 pm February 27, 2017.” A true and correct copy of the ballot
7 title as published on the website of the City Auditor is attached as Exhibit 9 to this Petition
8 andisincorporated by reference herein.
9 23.
10 The ballot title prepared by the City Council for the Transient Lodgings Tax Charter
11 Amendmentis:
12 “BALLOT TITLE (10 words)
13 AMENDS CHARTER: AUTHORIZES CITY COUNCIL TO
INTERPRET TRANSIENT LODGINGS TAX.
14
“QUESTION: (17 words)
15 Shall City Council be authorized to interpret and administer
provisions of the Transient Lodgings Tax by ordinance?
16
“SUMMARY : (65 words)
17 City voters have previously authorized atax on rentals of any
18 place in the City of Portland of space designed or intended for
lodging of lessthan 31 days, commonly called the Transient
19 Lodgings Tax. This measure amends the City Charter Section
7-113 to provide the City Council authority to administer and
20 interpret provisions of the City’s Transient Lodgings Tax, by
1 ordinance as legidlative action.”
22 24,
23 Monday, February 20, 2017, was a holiday observed by the State of Oregon and the
24 City of Portland and was not a business day.
257/
26 ///
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25.

Because this Petition is filed no later than seven business days after the ballot title for
the Transient Lodgings Tax Charter Amendment was filed with the City Elections Officer, it
istimely pursuant to ORS 250.296(1) and Portland City Code § 2.04.120 C.

26.

Asrequired by ORS 250.296(2), not later than 5:00 p.m. on Tuesday, February 28,
2017, Petitioner will give written notice to the City Elections Officer that this Petition has
been filed.

27.

The Caption prepared by Respondent for the ballot title for the Transient Lodgings
Tax Charter Amendment does not comply with the requirements of ORS 250.035(1)(a)
because it does not reasonably identify the subject of the measure. The subject of the
Transient Lodgings Tax Charter Amendment is giving the City Council authority to expand
the City’ stransient lodgings tax by adopting ordinances that define the termsin Charter
Section 7-113 to include businesses and charges that are not within the scope of those terms
asoriginaly intended by City voters. Respondent’s Caption inaccurately describes the
subject of the Transient Lodgings Tax Charter Amendment as being merely to “interpret” the
City’ stransient lodgingstax. That nonspecific and strategically bland phrasing failsto give
notice to the voters of the principa substantive choice that the measure presents. The
practical consequence of the Transient Lodgings Tax Charter Amendment is that the City
Council would gain authority to expand the City’ s transient lodgings tax to new businesses,
such as Airbnb and HomeAway.com, Inc., and to charges other than charges for lodging—
without returning to the voters for additional taxing authority. Respondent’s Captionis
misleading because it conceals from the voters that the subject of the measure is granting the
City Council additional taxing authority to expand the tax beyond the current scope of

Charter Section 7-113.
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28.

The Question prepared by Respondent for the ballot title for the Transient Lodgings
Tax Charter Amendment does not comply with the requirements of ORS 250.035(1)(b)
because it does not plainly phrase the chief purpose of the measure in two respects.

29.

First, Respondent’ s Question fails to state the measure’ s chief purpose. The City
Council currently lacks the power under Oregon law to expand the meaning of the terms of
Section 7-113 beyond what the voters originally intended when they approved those termsin
1971. The chief purpose of the measure is to circumvent that lack of power and grant the
City Council authority to expand the transient lodgings tax beyond the current limits of
Charter Section 7-113 merely by adopting ordinances that redefine the termsin Charter
Section 7-113, without returning to the voters for additional taxing authority. Specifically,
the City Council intends to use the authority granted by the Transient Lodgings Tax Charter
Amendment to tax online businesses, such as Airbnb and HomeAway.com, Inc., that are not
lodging owners or operators within the meaning of Charter Section 7-113 as originally
adopted by City voters. Respondent’ s Question, which uses only the abstract and nonspecific
phrase “interpret and administer provisions of the Transient Lodgings Tax,” does not disclose
to voters this purpose of expanding the City Council’s authority to tax. In particular, it fails
to disclose the loss of voters' right to control the contours of the City’ s taxing authority going
forward.

30.

Second, Respondent’ s Question misstates existing law by implication. Respondent’s
Question implies that the City Council currently lacks authority to administer the Transient
Lodgings Tax. But the City Council has that authority under Charter Section 2-105, which
authorizes the City Council to do any act necessary to carry out the taxing authority granted

by Charter Section 7-113.
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3L

The Summary prepared by Respondent for the ballot title for the Transient Lodgings
Tax Charter Amendment does not comply with the requirements of ORS 250.035(1) because
itisnot aconcise and impartial statement summarizing the measure and its major effect in
two respects.

32.

First, Respondent’s Summary fails to summarize the Transient Lodgings Tax Charter
Amendment and its major effect. The major effect will be that the City Council will be
authorized under Charter Section 7-113 to expand the City’s Transient Lodgings Tax to
apply to businesses and charges that are outside the scope of the current Charter Section 7-
113, by ordinance, without returning to the voters for additional taxing authority.
Respondent’ s Summary does not inform voters of this mgjor effect.

33.

Second, Respondent’ s Summary misstates existing law by implication. Respondent’s
Summary implies—incorrectly—that the City Council currently lacks authority to administer
the Transient Lodgings Tax.

34.

For the reasons stated in Paragraphs 27-33 above, the ballot title for the Transient
Lodgings Tax Charter Amendment prepared by Respondent also does not comply with ORS
250.296(1) because it isinsufficient, not concise, and/or unfair.

35.
Petitioner proposes the following ballot title, which will meet the requirements of

ORS 250.035(1):

CAPTION: AMENDS CHARTER: AUTHORIZES CITY
COUNCIL TO EXPAND TRANSIENT LODGINGS TAX.
(10 words)

Page 11 - PETITION FOR REVIEW OF BALLOT TITLE

90950380.3 0057100- 00001



STOEL RIVESLLP
Fax 503.220.2480

760 SW Ninth Avenue, Suite 3000, Portland, OR 97205

Main 503.224.3380

QUESTION: Shall City Council be authorized to interpret
Charter Section 7-113 to expand the Transient Lodgings Tax
without further voter approval? (20 words)

SUMMARY: In City Charter Section 7-113, City voters
previously authorized City Council to impose atransient
lodgings tax on amounts paid “for lodging” to the “owner or
operator” of any hotel or other space in Portland that is
intended for short-term lodging. But a court recently ruled that
City Charter Section 7-113 does not currently authorize the
City Council to impose the Transient Lodgings Tax on any
business that is not the “owner or operator” of lodging space.

It also does not currently authorize taxing any charges unless
they are paid “for lodging.” This measure amends City Charter
Section 7-113 to authorize City Council to pass ordinances that
interpret the existing words in City Charter Section 7-113 to
expand the Transient Lodgings Tax to short-term rental
websites or other businesses that may not fit the traditional
meaning of an “owner or operator” of lodging and to charges
that might not fit the traditional meaning of “for lodging.” City
Council would be able to expand the tax without any further
voter approval. (170 words)

PRAYER FOR RELIEF

© o0 N oo o b~ wWw N P
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WHEREFORE, Petitioner praysfor ajudgment certifying to the City Elections

=
(62}

Officer of the City of Portland aballot title for the Transient Lodgings Tax Charter

=
(o]

Amendment in the form set out in Paragraph 35 of this Petition.

=
\‘

DATED: February 27, 2017.

18 STOEL RIVESLLP

19

20 /s/ Rachel C. Lee

21 PER A. RAMFJORD, OSB No. 934024
per.ramfjord@stoel.com

22 RACHEL C. LEE, OSB No. 102944
rachel .lee@stoel .com

23 Attorneys for Petitioner
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Section 7-113 Transient Lodgings Tax. | Article 1 Accounting Procedures and Taxation | ... Page 1 of 1

Charter, Code and Policies
City of Portland

GENERAL INFORMATION: 503-823-4000 EMAIL: cityinfo@portlandoregon.gov
More Contact Info (http://www.portlandoregon.gov//citycode/article/15472)

Section 7-113 Transient Lodgings Tax.

1. The Council may by ordinance impose and levy a tax not exceeding five percent on gross amounts of money, credit or other things
of value paid to or received for lodging by the owner or operator of any hotel, motel, apartment or lodging house, mobile home or
trailer park or court, or any other place in the City where space designed or intended for lodging occupancy is rented by any person
or persons, for any period less than monthly. This tax shall not apply to hospitals, convalescent or nursing homes, or public
institutions, or permanent occupancy as defined by ordinance. Minimum rentals to which the tax shall apply may be fixed by
ordinance. The tax imposed shall be collected by the owner or operator of the rental space in addition to the rental charge, at the time
of payment of rent. City revenues from such taxes shall be credited to the General Fund of the City and used for general City
purposes, as the Council may find appropriate, which may include provision for and the acquisition, construction, operation and
maintenance of recreational, cultural, convention or tourist-related facilities or services.

2. In addition to any other tax authorized by this Section of the Charter the Council shall by ordinance impose and levy a tax of one
percent on gross amounts of money, credit or other things of value paid to or received for lodging by the owner or operator of any
hotel, motel, apartment or lodging house, mobile home or trailer park or court, or any other place in the City where space designed or
intended for lodging occupancy is rented by any person or persons, for any period less than monthly. This tax shall not apply to
hospitals, convalescent or nursing homes, public institutions, or permanent occupancy as defined by ordinance. Minimum rentals to
which the tax shall apply may be fixed by ordinance. The tax imposed shall be collected by the owner or operator of the rental space
in addition to the rental charge, at the time of payment of rent. City revenues from such one percent tax increase, after providing for
the cost of administration and any refunds or credits authorized by ordinance, shall be used exclusively as provided hereinafter for
the promotion, solicitation, procurement, and service of convention business and tourism in the City. Notwithstanding any other
provision of this Charter, the City from time to time for periods not to exceed five (5) years, subject to annual review, shall negotiate
contracts with a non-profit corporation or with non-profit corporations organized under the laws of Oregon, whose primary purpose
during the term of the contract or contracts is the promotion, solicitation, procurement and service of convention business and
tourism in the City, for that corporation or corporations to expend revenues collected pursuant to this subsection for the purposes set
forth in the subsection. In entering into the contract or contracts, the Council shall consider the recommendations of the persons
subject to the tax imposed by this subsection. The Council shall in its sole discretion determine the portion of such revenues to be
allocated between convention business and tourism. [Add. Dec. 14, 1971; Am. Nov. 7, 1978; am. May 18, 1994 .]
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The Ciey of Portland ordaine:

Section 1. The Couneil finds that Section 7-110,
relating to a transient lodgings tax, wee added to the
Charter of the City of Portland by a majority vete of
the ﬁmm:a g?im city at the i 1 i < i ma
pecd e sect los b

that said char : ;

ﬁw gxmﬂ n rent to whicl

. apply, and to fix o Mt rules m rmmzm
the accounting, collection and other details

end its imposition; now, therefore, the Cod

of ‘Portland,Oregon, hereby is amended by

, thereto & new title,and chapter and sections under
le, which title, chapter snd sectionsshall be

d, entitled and shall read as follows:

Title 6

",'S;a&.nto DEFINTTIONS.

Exccpt where the context gmev'eig- £ uires, the definitions
given in this uctlon gwam the censtruction of thin ordinance.

- (&) "ﬂotel" means any stmtm:e, or any § :tioa of any
structure which is occupied or intended or designed for transient
occupancy for thirty deys or less for duelling, lodging, or
sleeping purposes, and includes an hotal, ina, tourist home

- er . motel, st 2l, bachelor 1, 1 house,

louse, ap. : or privute rmitory,
ty, sorority, pu r private club, and also means

,« - in mbile houe T tuiler parks, or similar structure
or ce or portions thereof so occupied, provided such

‘occupancy 13 for less than a thirty day period.
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(b)Y "City Council"means the City Counci{l of the
City of Portland, Oregon.

(¢) "Occupancy" means the use or possession, or the
right to the use or possession for lodging or sleeping
purposes of any room or rooms in a hotel, or space {n a
mobile home or trafler park or portioa thereof.

(d) "Operator" means the person who is proprietor of
the hotel in any capacity. Where the operator perforwms hie ;
functions through a managing agent of any type or character ~
other than an employee, the managing agent shall also be
deemed an operator for the purnoses of this ordinance and
shall have the same duties and liablilities as his principel.
Compliance with the provisions of this ordinance by either
the principal or the managing agent shall be considered to
be compliance by both.

(e) "Person" wmeans any individual, firm, parctnership,
joint venture, association, social c¢lub, fracernal
organization, fraternity, sorority, public or private
dormitory, joint stock company, corporation, estate, trusc,
business trust, receiver, trustee, syndicate, or any other
group or combination acting as a unit.

(f) 'Cash accounting' means the operator does not
enter the rent due from a transient on his records until
reant is paid.

(g8) "Accrual accounting' means the operator enters the
rent due from a transient on his records when the rent {s
earned ,whether or not it is paid,

(h) "Rent" means the consideration charged, whether or
not received by the operator, for the occupancy of space in
a hotel,valued in money, goods, labor, credits, property ur
other consideration valued in money, without any deduction.

(1) '"Rent package plan' means the consideration charged
for both food and rent where a single rate {s made fer the
total of both. The amount applicable to rent for determination
of transient room tax under this ordinance shail be the same
charge made for rent when consideration is not a part of a
package plan.

(jJ) '"Tax" means either the tax payable by the transient
or the aggregate amount of taxes due from an operator during
the period for which he is required to report his collections.

"Tax administrator” means the Revenue Director of

(k)
ity of Portland.

the C
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1

(1) "Transient” means any individual who emercises
occupancy or is entitled to occupancy in a hotel for a perfod
of thirty consecutive calendar days or less, counting portions
of calendar days as full days. The day a transient checks
out of the hotel ghall not be included {n determining iLhe
thirty-day perfod if the transient is not charged rent for
that day by the operator. Any such {ndividual so occupying
space in a hotel shall be deemed to be a transient um!i{
the period of thirty days has expired unless there i{s an
agreement in writing between the operator and the eccupant
providing for a longer period of occupancy, or the tenancy
actually extends more than thirty consecutive days. In
determining whether a person is a transient, uninterrupted
periods of time extending both prior and subsequent to the
effective date of this ordinance may be considered, A
person whe pays for lodging on a monthly basis, irrespective
of thf number of days in such month, shall not be deemed a
transient,

(m) ''Transient lodgings Tax Review Committee” mesns a
committee composed of an accountant, an attorney, an operator
and twoe laymen appointed by the Mayor anu approved by the
Council of the City of Portland.

6.04,020 TAX IMPOSED,

For the privilege of occupancy {n nn¥ hotel , on and
after February 1, 1972, each transient shall pay a tax in the
amount of five percent of the rent charged by the operator.
The tax constitutes a debt owed by the transient to the City
which is extinguished only by payment by the operator to

the Citg. The transient shall pay the tax to the operator

of the hotel at the time the rent is paid., The operator shall
enter the tax on his records when rent is collected {f the
operator keeps his records on the cash accounting basis and
when earned if the operator keeps his records on the accrual
accounting basis. If rent is paid in installments, a
proportionate gshare of the tax shall be paid by the transient
to the operator with each installment. In all cases, the

rent paid or charged for occupancy shall emclude the sale of
any goods, services and commodities, other than the furnishing
of rooms, accommodations, and spac> occupancy in mobile home
parks or trailer parks,

6.04.030 COLLECTION OF TAX BY OPERATOR; RULES FOR COLLECTION,

(a) Every operator renting rooms or space for lodging
or sleeping purposes in this city, the occupancy of which is
not exempted under the terms of this ordinance, shall collect
& tax from cthe occupant. The tax collected or accrued by the
operator constituies a debt owing by the operator to the City.

(b) 1In all cases of credit or deferred nayment of rent,
the payment of tax to the operator may be deferred until the

3
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rent is paid, and the operator shall not be liable for the
tax until credits are paid or deferred payments are made.
Adjustments may be made for uncollectibles.

{c} Tae tax administrator shall enforce provisions of
this ordinance and shall have the power to adopt rules and
regulations not inconsistent with this ordinznce as may be
necessary to aid (n the eaforcement,

(d) FPor rent collected on portions of a dollar, fractiens
of a penny of tax shall not be remitted.

§

6.04.040 OPERATOR'S DUTIES.

Each operator shall collect the tax iwmposed by this
ordinance at the same time as the rent i{s collected from every
transient, The amount of tax shall be separately stated upon
the operator's records, and any receipt rendered by the operator,
No operator of a hotel ghall advertise that the tax or any
part of the tax will be assumed or absorbed by the operator,
or that it will not be added to the rent, or that, when added,
any part will be refunded, except in the manner provided by
this ordinance.

6.04.056 EXFMPTIONS.

No tax {mposed under this ordinance shall be i{mposed upon:
, (a) Any occupant for more than thirty successive calendar
days; (a person who pays for lodging on a monthly bastis,
irrespective of the number of days in such month, shall not
be deemed a transient);

(b) Any occupant whose rent is of a value less than
two dollars per day;

(c) An{ person who rents Aunzlvate home, vacation cabin,
or like facility from any owner rents such facilities
incidentally to his own use thereof;

(d) Any occupant whose rent is paid for hospital room
or to a medical clinic, convalescent zome or home for aged
people, or to a public institution owned and operated by a
unit of government.

$.04.060 REGISTRATION OF OPERATOR; FORM AND CONTENTS;
EXECUTION ; CERTIFICATION OF AUTHORITY,

Every person engaging or about to engage in business as
an operator of a hotel in this city shall register with the
tax administrator on a form provided by him. Operators
engaged in business at the time this ordinance is adopted must
register not later than thirty calendar days after passage

Exhibit 2
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of this ordinance. Operators starting business after this
ordinance is adopted must register within fifteen calendar
days after commencing business, The privilege of regustration
after the date of iwmposition of such tax shall not relieve
any person from the obligation of payment or collection of

tax regavdless of registration., Registration shall set forth
the name under which an operator transacts or intends to
transact business, the location of his place or places of
business and such other information to facilitate the collection
of the tax as the tax administrator may require. The
reglistration shall be signed by the operator. The tax
gdministrator shall, within ten davs after reglstration,

issue without charge a certificate of authority to each regis-
trant to collect the tax from the occupant, together with a
duplicate thereof for each additional place of business of
each registrant. Certificates shall be non-assignable and
non-transferable and shall be surrendered immediately to the
tax administrator upon the cessation of business at the
iocation named or upon its sale or transfer. Fach certificate
and duplicate shall state the place of business to which {t

is applicable and shall be prominently displayed therein so

as to be seen and come to the notice readily of all occupants
and persons seeking occupancy,

Said certificate shall, among other things, state the
following:

(1) The name of the operator:
(2) The address of the hotel;
{3) The date upon which the certificate was issued;

(4) "This Transient Occupancy Registration Certificate
signifies that the person named on the face hereof has
fulfilled the requirements of the Transient lLodgings Tax
Ordinance of the City of Portland by registration with the
tax administrator for the purpose of collecting from transients
the lodgings tax imposed by said city and remitting said tax
to the tax administrator. This certificate does not authorize
any person to conduct any unlawful business or to conduct any
lawful business in an unlawful manner, or to operate a hotel
without stricctly complying withall local applicable laws,
including but not limited to those requiring a permit from
any board, commission, department or office of the City of
Portland. This certificate does not constitute a permic.'

6.04.070 DUE DATE; RETURNS AND PAYMENTS,

(a) The tax imposed by this ordinance shall be paid by
the trangient to the operator at the time that reat is paid.
All amounts of such taxes collected by any operator are due
and payable to the tax administrator on a quarterly basis

5
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on the fifteenth day of the following month for the preceding
three months: and are delinquent on the last day of the moat
in which thev are due, The tax administrator has authority
to claseify and/or district the operators for determination
of applicable tax periods, and shall notify each operator of
the due and delinquent dates for the operator's returns. The
initial return under this ordinance may be for less than the
three months preceding the due date; thereafter returns shall
be made for cga applicable quarterly period.

(b) On or befors the fifteenth day of the moath
following each auarter of collection, & return for the
preceding quarter's tax collections shall be filed with
the tax adainistrator. The return shall be filed in such
form as the tax adaministrator may prescribe by every operator
lisble for payment of tax.

(c¢) Returns sghall show the amount of tax collected or
otherwise due for the related period. The tax administrator
wmay require returns to show the total rentals upon which tax
was collected or otherwise due, gross receipts of operator
for such period and an explanation in detail of any
digscrepancy between such amounts, and the amount of rents
exempt, if any,

{d) The person required to file the return shall
deliver the return, together with the remittance of the
amount of the tax due, to the tax administrator at his
office, either by personal delivery or by mail, If the
return is mailed, the postmark shall be considered the date
of delivery for determining delinquencies,

(e) For good cause, the tax administrator may extend
for not to exceed one wonth the time for making any return or
payment of tax. No further extension shall be granted,
except by the Transient lLodgings Tax Review Committee. Any
operator to whom an extension is granted shall pay interest
at the rate of one percent per month on the amount of tax
due without pro-ration for a fraction of a month., If a
return iz not filed, and the tax and interest due is not
paid by the end of the extension granted, then the interest
shall become a part of the tax for computation of penalties
described elsevhere in this ordinance.

{(f) The tax adntniatrator{ if he deemg it necessary in
order to insure payment or facilicate collection by the City
of the amount of taxes in any individual case may require
returnis and payment of the amount of tsxes for other than
quarterly periods.

6.04.080 PENALTIES AND INTEREST.

(a) Original Delinquency. Any operator who has not
been granted an extension of time for remittance of tax due
and wvho fails to remit any t2x imposed by this ordinance
prior to delinquency shall pay a penalty of ten percent of
the amount of the tax due in addition to the amount of the tax.
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(b)Y Continued Delinquency. Any operator who has not
been granted an extension ot time for remittance of tax due,
and who failed to pay any delinquent remittance on or before
a period of thirty days following the date on which the
remittance first became delinquent shall pay a second
delinquency penalty of fifteen percent of the amount of the
tax due plus the amount of the tax and the ten percent penalty
first imposed.

(c) Fraud. If the tax administrator determines that
the nonpayment of any remittance due under this ordinance is
due to fraud or intent to evade the provisions thereof, a
penalty of twenty-five percent of the amount of the tax
shall be added thereto in addition to the penalties stated
in paragraphs (a) and (b) of this section,.

(d) Interest. In addition to the penalties i{mposed,
any operator who fails to remit any tax isposed by this ord{nance
shall pay interest at the rate of one half of one percent per
month or fraction thereof without pro-ration for portions of
a month, on the amount of the tax due, exclusive of penalties,
from the date on which the remittance first became delinquent
until paid.

(e) Penalties Merged With Tax. Fvery penalty £mgosad
and such interest as accrues under the provisions of this
section shall be wmerged with and become a part of the tax
herein required to be paid.

(f) Petition for Waiver, Any operator who fails to
remit the tax herein levied within the time herein stated
shall pay the penalties herein stated, provided, however,
the operator may petition the Transient lLodgings Tax Review
Committee for waiver and refund of the penalty or any portion
thereof and the Transient Lodgings Tax Review Committee may,
if a good and sufficient reason ig shown, waive and direct
a refund of the penalty or any portion thereof.

6.046.090 DEFICIENCY DETERMINATIONS; FRAUD, FVASION,
OPERATOR DELAY.

(a) Deficiency Determination. 1f the tax administrator

determines cthat the returns are incorrect, he may compute
and determine the amount required to be paid upon the basis
of the facteg contained in the return or returns, or upon the
besis of any information within his possession or that may
come into his possession. One or more deficiency determination
may be made of the amount due for one, or more than one,
period, and the amount so determined shall be due and payable
immediately upon service of notice as herein provided after

ich the amount determined is delinquent. Penalties on
deficiencies shall be applied as set forth in Section 8.04,080,
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(1) In making a decermination the tax administrator may
offeet overpayments, if any, which may have been previously
wmade for a period or periods, against any underpayment for a
subsequent period or periods, or against penalties end
interest on the underpayments. The {nterest on undatpﬁgn@ntt
shall be computed in the manner set forth in Section 6.04.080.

(2) The tax administrator shall give to the operator
or occupant a written notice of his determination. The
notice may be served personally or by mail. If by mail,
the notice shall be addressed to the operator at his address
as it appears on the records of the tax administrator. In
case of service by mail or any notice required by this
ordinance, the service ig complete at the time of deposit in
the United States Post Office.

(3) Except in the case of fraud or intent to evade this
ordinance or authorized rules and regulations, every deficiency
determination shall be made and notice thereof mailed within
three years after the last day of the month following the
close of the quarterly period for which the amount is proposed
to be determined or within three years after the return is
filed, whichever period expires the later.

(4) Any determination shall become due and payable
immediately upon receipt of notice and shall become final
within ten days after the tax administrator has given notice
thereof , provided, however. the operator may petition redemption
and refund if the petition is filed before the determination
becomes final as herein provided.

(b) Fraud, Refusal to Collect, Evasion. If any operator
shall fail or refuse to collect said tax or to make within
the time provided in this ordinance any report and remittance
of said tax or any portion thereof required by this ordinance,
or makes a fraudulent return or otherwise wilfully attempts
to evade this ordinance, the tax administrator shall proceed
in such manner as he may deem best to obtain facts and inform-
ation on which to base an estimate of the tax due. As soon
ag the tax administrator has determined the tax due that is
imposed by this ordinance from any operator who has failed or
refused to collect the same and to report and remit said tax,
he shall proceed to determine and assess against such operator
the tax, interest and penalties provided for by this ordinance,
In case such determination is made, the tax administrator
shall give a notice in the manner aforesaid of the amount so
assessed. Such determination and notice shall be made and
mailed within three years afier discovery by the tax
adminiscrator of any fraud, intent to evade or failure or
refusal to collect said tax, or failure to file return. Any
determination shall become due and payable immediately upon
receipt of notice and shall become final within ten days
after the tax administrator has given notice thereof, provided,
however, the operator may petition for redemption and refund
if the petition is filed before the determination becomes
final as herein provided.
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(¢) Operator Delay. f the tax adminfstrator believes
that the collection of any tax or any amount of tax required
to be collected and paid to the City will be jeopardized by
delay, or if any determination will be jeopardized by delay,
he shall thereupon make a determination of the tax or amcunt
of tax required to be collected, noting the fact upon the
determination. The amount so determined as herefin provided
shall be immediately due and payable, and the operator shall
immediately pay such determination to the rax administrator
after service of notice thereof; provided, however, the
operator may petition, after payment has been made, for redemption
and refund of such Jetermination, if the petition is {{led
within ten davs from the date of service of notice by the tax
administrator.

6.04.100 REDETERMINATIONS,

(a) Any person against wvhom a determination {e made
under Section 6.04.090 or anvy person directly interested may
petition for a redetermination and redemption and refund
within the time required in Section 6.04.090, If a petition
for redetermination and refund is not filed within the time
required in Section 6.04.090, the determination becomes final
&t the expiration of the allowable time.

(b) If a petition for redetermination and refund is filed
within the allowable perind, the tax administrator shall
reconsider the determination, and, {{ the person has so
requested in his petition, shall grant the person an oral
hearing and shall give him ten days notice of the time and
place of the hearing. The tax administrator may continue
the hearing from time to time as may be necessary,

(c) The tax administrator mey decrease or increase the
amount of the determination as a result of the hearing and
if an increase is determined such increase shall be payable
immediately after the hearing,

(d) The order or decision of the tax administrator upon
a petition for redetermination of redemption and refund
becomes final ten days after service upon the petitioner of
notice thereof, unless appeal of such order or decision is
filed with the Transient Lodgings Tax Review Committee
within the ten days after sexvice of such notice,

~ (e) No petition for redetermination of redemption and
refund or appeal therefrom shall be effeciive for any purpose
unless the operator has first cemplied with rhe payment
provisions hereof. -

6.04.110 SECURITY FOR COLLECTION OF TAX.

(a) The tax administrator, whenever he deems it necessary

to ingure compliance with this ordinance, may require any
9 Exhibit 2
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operator subject thereto to deposit with him such security in
the form of cash, bond, or other security as the tax adminis-
trator may determine., The amount of the security shall be
fixed by the tax administrator but shall not be greater than
twice the operator's estimated average quarterly liabilicy
for the period for which he files returne, determined in such
manner as the tax administrator deems proper, or five
thousend dollars, whichever amount is the lesgser. The amount
of the security may be increased or decreased by the tax
administrator subject to the limitations herein provided,

(b) At any time within three years after any tax or
any amount of tax required to be collected becomes due and
pavable or at any timeé within three vears atter any deterwmine
ation becomes final, the tax administrator may bring an action
in the courts ol this state, or any other state, or of the
United States in the name of the Clty to collect the amount
delinquent topether with penalties and interest,.

6.04.120 REFUNDS.

(a) Refunds by City to Operator. Whenever the amount
of any tax, penalty, or interest has been paid more than once
or has been erroneously or illegally collected or received
by the tax administrator under this ordinance, it may be
refunded, provided a verified claim in writing therefor,
stating the specific reason upon which the claim is founded,
is filed with the tax administrator within three years from
the date of payment. The claim shall be made on forms
provided by the tax administrator, If the claim is approved
by the tax administrator, the excess amount collected or
paid may be refunded or may be credited on any amounts then
due and payable from the operator from whom it was collected .
or by whom paid and the balance may be refunded to such operator,
his administrators, executors or assignees.

(b) Refunds by City to Transient. Whenever the tax
required by this ordinance has been collected by the operator,
and deposited by the operator with the tax administrator,
and it is later determined that the tax was erroneously or
illegally collected or received by the tax administrator, it
may be refunded by the tax administrator to the transient,
provided a verified claim in writing therefor, stating the
specific reason on which the claim is founded, is filed with
the tax administrator within three years from the date of
payment.

(c) Refunds by Operator to Tenant., Whenever the tax
required by this ordinance has been collected by the operator
and it is lacer determined that the tenant occupies the hotel
for a period exceeding thirty days without interruption, the
operator shall refund te such tenant the tax previously

10
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collected by the operator from that tenant as a transient,
The operator shall account for such collection and refund te
the tax administrator, 1f the operator has remitted the

tax prior to refund or credit to the tenant, he shall be
entitled to a corresponding refund under this section.

6.04.130 ADMINISTRATION,

(a) Records Required from Operators, etc.; Form, Every
operator shall keep guest records of room sales and accounting
books and records of the room sales, All records shall be
retained by the operator for a period of three years and six
months after thev come into being,

(b) Fxamination of Records; Investigations., The tax
administrator,or any person authorized in writing by him,
may examine during normal business hours the books, papers
and accounting records relating to room sales of any operator,
after notification to the operator liable for the tax,and may
fnvestigate the business of the operator in order to verily
the accuracy of any return made, or if no return is made by
the operator, to ascertain and determine the amount required
to be paid.

(c) Confidential Character of Information Obtained;
Disclosure Unlawful. It shall be unlawful for the tax
administrator or any person having an administrative or
clerical duty under the provisions ot this ordinance to make
knownin any wmanner whatever the business affairs, operations
or information obtained by an investigation of records and
equipment of any person required to obtain a Transient
Occupancy Registration Certificate, or pay a transient
occupancy tax, or any other person visited or examined in
the discharge of official duty, or the amount or source of
income, protits, losses, expenditures,or any particular
thereof, set forth in any statement or application, or to
permit any statement or application, or copy of either, or
any book containing any abstract or particulars thereof to
be geen or examined by any person; provided that nothing in
this subsection shall be construed to prevent:

(1) The disclosure to, or the examination of records
and equipment by another City of rortland official, ewployee
or agent for collection of taxes for the sole purpose of
administering or enforcing any provisions of this ordinance,
or collecting taxes imposed hereunder, or collecting City
business license fees.

(2) The disclosure,after the filing of a written
request to that effect, to the taxpayer himself, receivers,
trustees, executors, administrators, assignees, and guaraators,
if directly interested, of information as to any paid tax, any
unpaid tax or amount of tax required to be coilected, or
interest, and penalties; further provided, however, that the
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Cicy Attorney approves each such disclosure and that the

tax administrator may refuse to wmake any disclosure referred
to in this paragraph when in his opinioa the public fnterest
would sufter thereby;

(3) The disclosure of the names and addresses of any
persong to whom Transient Occupancy Registration Certificates
have been issued.

(4) The disclosure of general statistics regarding
taxes collected or business done in the city.

6.04.140 TRANSIFNT LODGINGS TAX REVIFW COMMITTEE:
APPFAL; RULES; PROCEDURE,

A Transient Lodgings Tax Review Committee is hereby
created to be composed of an accountant, an attorney, who
may be a City employee, an operator, as herein defined, and
two lay members. The committee shall select from its members
a chairman who shall serve at its pleasure. Three members
of the committee shall constitute a quorum. The coummittee
shall keep a record of fts transactions. The committee shall
be deemed to be in the office of the tax adaministrator and shall
meet and keep its files in hig office, The members of the
committee ghall not, at any time, receive any compensation
as such memwbhers or acting members for their services on the
vommittee, The committee shall be appointed by the Mayor and
shall serve four-year terms, except the accountant, the attorney
and the operator appointed to the firsc coumlittee after the
adoption of this ordinance shall serve three-year terms,
Thereatter, all terms shall be four years.

The committee shall have power and it shall be its duty:

(1) To hear and determine appeals of orders or decisions
of the tax adminictrator made upon petitions for redetermination
of tax. The committee may affirm, modify, or reverse such
orders or decisions or dismiss the appeals therefrom, as may
be just, and shall prescribe such forms, rules and regulations
relating to appeals as it may deem necessary. In the veview
of the tax administrator decision or order, the committee
may take such evidence and make such investigation as it may
deem necessary. It shall give notice of its determinations
in the manner prescribed for service of notice of a tax
administrator’s decision and shali file a copy oi each such
determination with the tax administrator with certificat ion
thereon of the date of service thereof. Such determination
shall become final ten days thereafter and shall thereupon
become due and payable, subject to interest and penalties, and
enforceable by the tax administrator in like manner as an

order or decision of the tax administrator.

(2) To approve, modifg, or diaapprove all forms, rules
and regulations prescribed by the tax administrator in the
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administration and enforcement of this ordinance and such
forms, rules, and regulations adopted or promulgated after
July 1, 1972, shall be subject to, and become effective
only on, such approval.

(3) To hear and determine in such manner as shall be
just, any protest which may be made by any person who may
be interested, to any form, rule, or regulatton approved or
prescribed by the CGW%{(I?&

(4) To grant for good cause, applications for extensions
of time in excess of one wonth, for making any return cr
payment of tax, and to prw&erih@ rules theretor,

(5) 75 make such fnvestipgations as {t deems advisable
regarding the imposition and administration of the transfent
lodgings tax and report ‘s tindings to the City Council;
to act in an advisory capacity to the legislative body on
matters pertaining to the transient lodglags tax and
enforcement problems and to recowmend to the Council the
adop.ion, amendment , or repeal of legislation pertaining
thereto.

6.046.150 APPFAL TO TRANSIFNT LODGINCS TAX RFVIFW
COMMITTEE,

Any person aggrieved by any decision of the tax admin-
istrator may appeal to the Transieat lodgings Tax Review
Committee by filing a notice of appeal with the tax
administrator within ten days of the serving or mailing of
the notice ot a decision given by the tax administrator,

The tax administrator shall fix a time and place for hearing
such appeal as prescribed by the Translent lodpings Tax
Review Committee in {ts rules and regulations and shall

give thz appellant ten days written notice of the time and
place of hearing.

E )

6.04.160 APPEALS TO CITY COUNCIL,

Any person aggrieved by any decision of the Transfent
Lodgings Tax Review Committee may appeal to the City Council
by filing a notice of appeal with the tax administrator
within ten days of the serving or the mailing of the notice
of the decision given by the Translent lodgings Tax Review
Committee., The tax administrator shall transmit said notice
of appeal. together with the file of said appealed matter to
the Council, who shall fix a time and place for hearing such
appeal from the decigion of the Transgicent lLodgings Tax Review
Committee. The Council ghall give the appellant not leas than
ten days® written notice of the time and place of hearing of
said appealed matter. Action by the Council on appeals shall
be decided by a majority of the members cf the Council present
at the meeting where such appeal is considered,
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ORDINANCENO. 106d0 9

Amend Transient Lodgings Tax to add definitions and clarify duties for Operators of
short-term rental locations (Ordinance; amend Code Chapter 6.04)

The City of Portland Ordains:

Section 1. Council finds:

1.

The City has made amendments to the Additional Use & Development Regulations
in Title 33 of the Portland City Code to allow certain short-term rentals in
residentially-zoned areas.

The City is aware that even with these amendments, there are many short-term
rentals that are still out of compliance with registration and/or permitting
requirements. Many Short-Term Rental Hosts (“Hosts”) have not registered with the
Revenue Division and are not collecting and/or remitting the appropriate transient
lodging or business license (income) taxes. Many Short-Term Rental Hosts have
not registered with the Bureau of Development Services and have not received the
required code compliance review or paid the required permit fee.

The City has determined that finding these non-compliant Hosts and properties is
difficult as they are often rented or “booked” through online agents (“Booking
Agents”) that refuse to provide the short-term rental location address or contact
information of the Host, or to remit transient lodging taxes on behalf of the Hosts.
Booking Agents include but are not limited to online travel booking sites with booking
models that often obscure exact property locations and Hosts, making tax and code
enforcement difficult.

The City believes that compelling Booking Agents to provide Host information will
raise compliance, permit fees and transient lodging tax revenue. It will also prevent
non-compliant operators from obtaining an unfair advantage over compliant
operators.

The City believes that, to the extent Booking Agents are booking rooms and
accepting payments on behalf of their Hosts, they should also collect and remit the
City transient lodging tax on behalf of their Hosts.

The Revenue Division anticipates there may be 1,000 or more new Hosts associated
with one or more Booking Agents that do not collect room rent on behalf of the Host.
One additional position will be required to administer these accounts after the
Division receives location and contact information from Booking Agents. When Host
information is received from Booking Agents, the Division may request budget
appropriation for the new position.

1
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NOW, THEREFORE, the Council directs:

a.

Amend PCC 6.04.010 Definitions as follows:

Except where the context otherwise requires, the definitions given in this Section govern
the construction of this Chapter.

A

B.

“Accrual accounting” means the eQOperator enters the rent due from a transient on
his/her records when the rent is earned, whether or not it is paid.

“Bed and Breakfast Home” means a home where a resident individual or family
rents out guest bedrooms (no more than two) in their house, which is continually

occupied as their primary residence.

“Bed and Breakfast Inn” means a home where a resident individual or family rents

out guest bedrooms (between three and six) in their house, which is continually
occupied as their primary residence.

“Booking Agent” means an Operator or any person that provides a means through

which a Host may offer a Short-Term Rental for transient lodging occupancy. This

service is usually, though not necessarily, provided through an online platform and

generally allows a Host to advertise the Short-Term Rental through a website

provided by the Booking Agent’s hosting platform and provides a means for potential

users to arrange transient lodging occupancy and payment, whether the transient

pays rent directly to the Host or to the Booking Agent. Booking Agents include, but

are not limited to:
1. Online travel booking sites which are involved in the process of listing and

booking Short-Term Rental transient lodging occupancies and handle any
aspect of the resulting financial transaction; and/or

2. Online travel booking sites for Short-Term Rental transient lodging occupancy
where advertisements of Short-Term Rental transient lodging occupancy
rentals are displayed; and/or

3. A hosting or other online site that provides a means through which an
Operator, Host or agent may offer a Short-Term Rental unit for transient

lodging occupancy.

bP: E. “Bureau” means the Bureau-of-Licenses Revenue Division of the Bureau of

Revenue and Financial Services of the City of Portland.

E: F. “Bureau Director” means the director of the Bureau-of Licenses Revenue

Division, or his/her designee.

E- G. “Business License Appeals Board” means a Board composed of five

representatives appointed in the manner set forth in Section 7.02.295 of this Code.

G: H. “Cash Accounting” means the operator does not enter the rent due from a

transient on his/her records until rent is paid.

H- L. “City Council” means the City Council of the City of Portland, Oregon.

J. “Host” means the owner or person who resides at the Short-Term Rental or has
been designated by the owner or resident to manage the Short-Term Rental and
who rents out the Short-Term Rental for fransient lodging occupancy either directly
or through the use of a Booking Agent.

2
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K. “Hotel” means any structure, or any portion of any structure, which is occupied
or intended or designed for transient occupancy for 30 days or less for dwelling,
lodging, or sleeping purposes, and includes, but is not limited to, any hotel, inn,
tourist home or house, motel, studio hotel, bachelor hotel, lodging house, rooming
house, apartment house, house, duplex, condominium, multi-dwelling structure,
trailer home, houseboat, public or private dormitory, fraternity, sorority, public or
private club, and also means space or portion thereof so occupied, prowded such
occupancy is for less than a 30-day period.

L. “Occupancy” means the use or possession, or the right to the use or possession
for lodging or sleeping purposes of any room or rooms in a hotel, or space in a
mobile home or trailer park or portion thereof.

M. “Operator” means the person who is proprietor of the hotel in any capacity.
Where the operator performs his/her functions through a managing agent of any
type or character other than as employee, the managing agent shall also be deemed
as operator for the purposes of this Chapter and shall have the same duties and
liabilities as his/her principal. Compliance with the provisions of this Chapter by
either the principal or managing agent shall be considered to be compliance by both.
N. “Person” means any individual, firm, partnership, joint venture, association, host,
social club, fraternal organization, fraternity, sorority, public or private dormitory, joint
stock company, corporation, estate, trust, business trust, receiver, trustee,
syndicate, or any other group or combination acting as a unit.

M- O. “Rent” means the consideration charged, whether or not received by the

operator, for the occupancy of space in a hotel, valued in money, goods, labor,
credits, property or other consideration valued in money, without any deduction.

N: P. “Rent package plan” means the consideration charged for both food and rent

Q.

where a single rate is made for the total of both. The amount applicable to rent for
determination of transient room tax under this Chapter shall be the same charge
made for rent of the identical room when it is not a part of a package plan.
“Short-Term Rental” means a house, multi-plex, apartment, condominium,
houseboat, trailer or other residential dwelling where a person rents guest bedrooms
for transient lodging occupancy. Generally, a Short-Term Rental is zoned as
residential property.

O: R. “Tax” means either the tax payable by the transient or the aggregate amount of

P

taxes due from an operator during the period for which he/she is required to report
his/her collections.

S. “Transient” means any individual who exercises occupancy or is entitled to
occupancy in a hotel for a period of 30 consecutive calendar days or less, counting
portions of calendar days as full days. The day a transient checks out of the hotel
shall not be included in determining the 30-day period if the transient is not charged
rent for that day by the operator. Any such individual so occupying space in a hotel
shall be deemed to be a transient until the period of 30 days has expired unless
there is an agreement in writing between the operator and the occupant providing for
a longer period of occupancy, or the tenancy actually extends more than 30
consecutive days. In determining whether a person is a transient, uninterrupted
periods of time extending both prior and subsequent to the effective date of this
Chapter may be considered.
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b. Amend PCC 6.04.040 Operator’s Duties as follows:

A

Each eOperator shall collect the tax imposed by this Chapter at the same time
as the rent is collected from every transient. The amount of tax shall be
separately stated upon the operator’s records, and any receipt rendered by the
operator. No operator of a hotel shall advertise that the tax or any part of the tax
will be assumed or absorbed by the operator, or that it will not be added to the
rent, or that, when added, any part will be refunded, except in the manner
provided by this Chapter.

@

An Operator or Booking Agent that directly or indirectly accepts, receives or
facilitates payment, including through Application Programming Interfaces (APIs)
or other computerized devices where third party providers receive information
about a transaction and collect funds that may or may not be transmitted to the
operator, owner or other person offering a Short-Term Rental, for the transient
lodging occupancy from a transient is required to collect, report and remit
transient lodging taxes to the City of Portland in accordance with this Chapter.

o

Additionally, upon request of the Bureau for any reqgulatory or tax administration
purpose, Operators, which include Booking Agents, must provide all physical
addresses of transient lodging occupancy locations within Portland city limits and
the related contact information, including the name and mailing address, of the
general manager, agent, owner, or Host for the location. Any location and
related contact information provided under this subsection is considered
confidential and is not subject to public disclosure due to personal privacy
concerns.

Amend PCC 6.04.170 Violations as follows:

It is unlawful for any eQperator or other person so required to fail or refuse to
register as required herein, or to furnish any return required to be made, or fail or
refuse to furnish a supplemental return or any other data required by the Bureau or
to render a false or fraudulent return. No person required to make, render, sign, or
verify any report shall make any false or fraudulent report, with intent {o defeat or
evade the determination of any amount due required by this Chapter. The Bureau
Director may impose a civil penalty of up to $500:080 for each violation of this
Chapter. A violation includes, but is not limited to:

A.

m o ow

Failure to file any required Transient Lodgings Tax payment and/or report,
including any penalties and interest, within 60 days of the due date;

Filing a false or fraudulent report;

Failure to register a hotel or Short-Term Rental with the Bureau as described in
Section 6.04.060; and

Failure to maintain a separate account for the transient lodgings tax collected
when required by the Bureau;-

Failure to provide any data or other information requested by the Bureau,
including but not limited to, the physical address of a transient lodging occupancy
location within Portland and the related contact information;

4
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Case 3:15-cv-01984-MO Document 29 Filed 06/07/16 Page 1 of 21

IN THE UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF OREGON

PORTLAND DIVISION

CITY OF PORTLAND,
No. 3:15-cv-01984-MO
Plaintiff,

OPINION AND ORDER
V.

HOMEAWAY.COM, INC. and
HOMEAWAY, INC.,

Defendants.
MOSMAN, J.,

When new technologies are developed, there is often a tension between those new technologies
and efforts to regulate them within a framework built around older technologies. This case is an
illustration of that tension. Plaintiff City of Portland sued Defendants HomeAway.com, Inc. and
HomeAway, Inc. (collectively “HomeAway”) for failure to comply with various provisions of the
Portland City Code collectively known as the “ Transient Lodgings Tax.” HomeAway moves to dismiss
the City’s complaint. | GRANT HomeAway's Motion to Dismiss[7] and DENY injunctive relief.

l. BACKGROUND

HomeAway operates an online vacation rental marketplace where people interested in making
their homes available for short-term rental may advertise their property. Travelers interested in renting a
property can access HomeAway’ s websites to search for and find available properties. HomeAway puts
the traveler in contact with the owner or lessee of the property to sort out the details of the lodging

arrangement. HomeAway has property listings located all over the world, including in Portland.

1 —OPINION AND ORDER
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In 1972, the City of Portland enacted a Transient Lodgings Tax Ordinance, Portland City Code
(“PCC") 8 6.04.010, et seq. (“the Ordinance”), providing in part that “[€]very [hotel] operator renting
rooms or space for lodging or sleeping purposesin this City . . . shall collect atax from the transient” to
be remitted to the City. PCC 8 6.04.030(A). The Ordinance applies to hotel “Operators,” defined by the
Ordinance as “the person who is proprietor of the hotel in any capacity. Where the operator performs
his/her functions through a managing agent of any type or character other than an employee, the
managing agent shall also be deemed an operator . . . .” PCC § 6.04.010 (M). The Ordinance authorizes
the City to levy fines against Operators that do not comply with the Ordinance. See, e.g., PCC §
6.04.170.

On January 21, 2015, the Portland City Council passed amendments to the Ordinance that took
effect on February 20, 2015. The apparent goal of the City Council in passing the amendments was to
extend the Ordinance to cover “Booking Agents.” The Ordinance defines “Booking Agent” as*“an
Operator or any person that provides a means through which a Host may offer a Short-Term Rental for
transient lodging occupancy. This service is usually, though not necessarily, provided through an online
platform and generally allows a Host to advertise the Short-Term Rental through a website . . ..” PCC 8§
6.04.010 (D). The Ordinance expressly lists “[o]nline travel booking sites” as examples of “Booking
Agents.” Id.

After the City Council passed the 2015 amendments to the Ordinance, the City sent HomeAway
notices in which the City contended that HomeAway was in violation of various provisions of the
Ordinance. (See Compl. [1], Exs. 3-8.) Included in these notices was an assessment of $2,540,106 in
presumptive taxes, penalties, and interest. (See Compl. [1], Ex. 7.) HomeAway refused to pay the
assessment, claiming it was not in violation of the Ordinance because it was not an Operator or Booking

Agent and therefore did not fall under the Ordinance’ s terms. On October 21, 2015, the City filed this
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lawsuit against HomeAway seeking a declaratory judgment that HomeAway is an Operator or a
Booking Agent, a reduction of fines to judgment, a reduction of presumptive taxes to judgment, and an
injunction enjoining HomeAway' s operations in Portland.

On May 17, 2016, I held oral argument. From the bench, I issued a ruling GRANTING
HomeAway’ s Motion to Dismiss[7] and DENYING injunctive relief. The purpose of this Opinion and
Order is to further clarify my rulings.

1. LEGAL STANDARD

When reviewing a motion to dismiss, the court must “accept al factual allegationsin the
complaint as true and construe the pleadings in the light most favorable to the nonmoving party.”
Knievel v. ESPN, 393 F.3d 1068, 1072 (9th Cir. 2005). A court need not accept legal conclusions as true
because “[t]hreadbare recitals of the elements of a cause of action, supported by mere conclusory
statements, do not suffice.” Ashcroft v. Igbal, 556 U.S. 662, 678 (2009). To survive a motion to dismiss
for failure to state a claim under Federal Rule of Civil Procedure 12(b)(6), “a complaint must contain
sufficient factual matter, accepted astrue, to ‘state aclaimto relief that is plausible onitsface.”” 1d.
(quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). A pleading that offers only “labels and
conclusions’ or “‘naked assertion[s]’ devoid of ‘further factual enhancement’” will not suffice. 1d.
(quoting Twombly, 550 U.S. at 555, 557). While a plaintiff does not need to make detailed factual
allegations at the pleading stage, the allegations must be sufficiently specific to give the defendant “fair
notice” of the claim and the grounds on which it rests. See Erickson v. Pardus, 551 U.S. 89, 93 (2007)
(per curiam) (citing Twombly, 550 U.S. at 555).

I11. DISCUSSION

The City’s claims all depend on HomeAway being either an Operator or a Booking Agent as

defined under the Ordinance. HomeAway contends that the City’s complaint fails to allege that

3 —OPINION AND ORDER
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HomeAway is either an Operator or a Booking Agent and therefore all claims should be dismissed. |
find the City has failed to allege HomeAway is an Operator. | further find the Portland City Charter does
not grant the City the authority to tax HomeAway as a Booking Agent, and the City has not sufficiently
alleged enough facts to tax HomeAway as a Booking Agent under the alternative authority of the
relevant Oregon statute. Finally, I find the Ordinance does not place any duties and responsibilities on
Booking Agents and, accordingly, | decline to reduce to judgment any fines assessed against
HomeAway as a Booking Agent. | set forth my reasoning for these findings below.

A. HomeAway’s Form 10-K Filing

In its Response to HomeAway’ s Motion to Dismiss, the City makes numerous factual allegations
based on information contained in HomeAway’ s Form 10-K filing with the Securities Exchange
Commission. HomeAway objects to my consideration of any facts included in the Form 10-K filing and
not contained in or attached to the City’s complaint and argues that the City has mischaracterized the
company’ s disclosures. Therefore, as a threshold matter, | must determine whether it is appropriate in
this case to consider a defendant company’s Form 10-K filing when the company contests the facts
contained in the filing. | find it inappropriate.

Asagenera rule, “adistrict court may not consider any material beyond the pleadingsin ruling
on aRule 12(b)(6) motion.” Hal Roach Studios, Inc. v. Riachard Feiner & Co., 896 F.2d 1542, 1555
n.19 (9th Cir. 1990). In fact, Rule 12(b)(6) mandates that if “matters outside the pleading are presented
to and not excluded by the court, the motion must be treated as one for summary judgment” rather than a
motion to dismiss. FED. R. Civ. P. 12(d) (emphasis added). There are, however, two exceptions to the
requirement. Thefirst exception is“a court may consider material which is properly submitted as part of
the complaint . . . . If the documents are not physically attached to the complaint, they may be

considered if the documents” authenticity . . . isnot contested and the plaintiff’s complaint necessarily
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conclusory allegations that HomeAway is in violation of PCC Chapter 6.04. However these allegations
are insufficient to defeat a 12(b)(6) motion to dismiss. The City also alleges in its complaint that
[t]hrough third parties, HomeAway offers several ancillary products and
services that include credit card merchant processing and eChecks which
allows payment by accepting, receiving, or facilitating payments for

rentals, insurance products, and tax return services which help their listing
owners comply with applicable tax regulations.

(PI. Comp. [1] at 11, T 27.) Allegations that HomeAway, through third parties, offers various products
and services to its customers falls well short of alleging that HomeAway exercises judgment and
discretion in performing the functions of a hotel proprietor. I therefore find that the City has not
sufficiently alleged that HomeAway is a managing agent. Accordingly, | DISMISS claims two, four, and
six because HomeAway is neither a proprietor of a hotel nor a managing agent and therefore cannot be
an Operator under the Ordinance. The City may, however, be able to amend its complaint to allege that
HomeAway exercises discretion and judgment such that HomeAway is a managing agent and therefore
an Operator.

C. HomeAway as a “Booking Agent”

In addition to the requirements imposed by the Ordinance on Operators, the 2015 Amendments
to the Ordinance also impose various requirements on Booking Agents. The City’sfirgt, third, and fifth
claims all allege that HomeAway has not complied with those Booking Agent requirements.
Specifically, the City’ sfirst claim seeks a declaratory judgment that HomeAway is a Booking Agent; its
third claim seeks to reduce fines imposed against HomeAway for various regulatory violations to
judgment; and its fifth claim seeks to reduce presumptive taxes against HomeAway to judgment.
HomeAway argues that it is not subject to any taxing provisions in the Ordinance as a Booking Agent
because the Portland City Charter does not grant the City the authority to impose tax collection
obligations on Booking Agents. HomeAway further argues that it does not qualify as a Booking Agent,

but even if it did, the specific regulatory Ordinance provisions HomeAway has allegedly violated do not
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actually impose any requirements on Booking Agents. While 1 do not agree with al of HomeAway's
arguments, | ultimately agree with both of HomeAway’ s conclusions and dismiss the City’ sfirst, third,
and fifth claims.

1. The City’s Authority to I mpose Tax Collection Obligations on Booking Agents

HomeAway argues the City exceeded the authority granted to it by the Portland City Charter
when it passed the January 2015 amendment regulating Booking Agents. The Charter states, in relevant
part:

The Council may by ordinance impose and levy a tax . . . on gross
amounts of money, credit or other things of value paid to or received for
lodging by the owner or operator of any hotel, motel, apartment or
lodging house, mobile home or trailer park or court, or any other place in
the City where space designed or intended for lodging occupancy is rented
by any person or persons, for any period less than monthly. . . . The tax

imposed shall be collected by the owner or operator of the rental space in
addition to the rental charge, at the time of payment of rent.

Portland City Charter § 7-113(1) (emphasis added). The City argues the Charter grants it authority to
impose tax collection obligations on Booking Agents because Booking Agents are “operators” under the
Charter. HomeAway argues the Charter limits the City’ s ability to impose tax collection obligations on
only “owners’ and “operators,” and since HomeAway is not an Operator under the Ordinance, it cannot
be taxed as an operator under the Charter.> HomeAway contends that allowing the City to pass an
ordinance that taxes Booking Agents in addition to Operators would allow the City to act outside of the
authority granted to it through the Charter. See Watkins v. Josephine Cty., 243 Or. App. 52, 60, 259 P.3d
79 (2011) (*A municipal charter bears the same relationship to the municipality’ s ordinances that a state
or federal constitution bears to those respective bodies’ legisation: It defineswhat isand is not within

the entity’ s legidlative authority.”). HomeAway seeks to superimpose the definition of operator found in

Z Neither party contends that the tax collection obligations imposed on Booking Agents under the Ordinance are imposed
because they are “owners’ under the Charter; rather the obligations are imposed on Booking Agents because the City alleges
it is acting under its authority to impose such obligations on “operators’ under the Charter.
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the Ordinance onto the Charter—since HomeAway is not an Operator under the Ordinance, the City
cannot tax HomeAway under the Charter because the City’ s authority to tax is limited to taxing owners
and operators, not Booking Agents. While | agree that the Charter does not grant the City authority to
tax HomeAway, | reject HomeAway’ s argument.

HomeAway’ s argument assumes the terms “operator” under the Ordinance and under the
Charter are identical. While HomeAway appears to argue these terms lend themselves to an apples-to-
apples comparison, in reality the comparison is one between apples and oranges. The Portland City
Charter was adopted by the Portland voters. See OR. CONST., Art. X1, 8 2 (“Thelegal voters of every
city and town are hereby granted power to enact and amend their municipal charter, subject to the
Constitution and criminal laws of the State of Oregon [.]”). In contrast, the Ordinance provision at issue
was enacted by the Portland City Council. HomeAway’ s argument assumes that because | have held that
HomeAway falls outside the City Council’ s definition of Operator as contained in the Ordinance, | must
necessarily find that it also falls outside the voters' definition of operator as contained in the Charter.
This is clearly not true. A well-recognized canon of construction states that a word or phrase is
presumed to bear the same meaning throughout a text. See, e.g., Atlantic Cleaners & Dyers, Inc. v.
United States, 286 U.S. 427, 433 (1932). However, no such canon exists stating that a word or phrase is
presumed to bear the same meaning in different texts drafted by different actors in different contexts.
Accordingly, my finding that HomeAway is not an Operator under the Ordinance does not necessarily
preclude the City from imposing tax collection obligations on HomeAway as a Booking Agent under the
Charter.

The issue remains, however, whether the Charter grants the City authority to impose tax
collection obligations on Booking Agents. This depends on whether “operator” in the Charter is defined

broadly enough to include Booking Agents. The Charter does not define operator. The City argues that
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since the term is undefined in the Charter, the City Council is empowered to define the term by
ordinance and it did so when it defined Operator and Booking Agent in PCC 8 6.04. The City’s
argument is flawed. While | owe the City Council deference when interpreting ambiguous terms in the
City’ s ordinances, Cascade Broadcasting Co. v. Groener, 51 Or. App. 533, 537, 626 P.3d 386 (1981), |
do not owe the City Council any deference in interpreting terms in the City’s Charter.® Rather,
“[b]ecasue the charter provision was adopted by the voters, [my] task is to discern what the voters
intended . . ., which [I] derive by first looking to the text and context of the provision, taking into
account any history of the measure that illuminates the voters' intent.” Brown v. City of Eugene, 250 Or.
App. 132, 136, 279 P.3d 298 (2012) (internal quotation omitted). Therefore, to decipher the intent of the
voters, | will first look at the ordinary meaning of the term “operator” in the context of the Portland City
Charter. See Medford Sch. Dist. 549C, 232 Or. App. at 47 (“In the absence of a definition in the statute
itself, we assume that the legislature intends a statutory term to be given its ordinary meaning. To
ascertain the ordinary meaning of such terms, courts typically look to dictionary definitions.”) (citing
Portland Gen. Elec. Co. v. Bureau of Labor & Indus., 317 Or. 606, 859 P.2d 1143 (1993)).

The City offers what it labels “the ordinary, dictionary definition of ‘operator.”” (Pl. Resp. [18]
at 22). The City proposes the following definition: “a person who actively operates abusiness . . .
whether as owner, lessor, or employee.” (1d. at 22—23 (quoting WEBSTER’S THIRD NEW INT’L

DICTIONARY 1581).) | agree with the City that this definition reasonably reflects the ordinary meaning of

® The deference Oregon courts afford to alocal government’s construction of an ordinance is a matter of pragmatism. For
example, in Cascade Broadcasting Co. v. Groener, the court explained that it deferred to the county’ s interpretation of an
ordinance “ because the county has the duty of administering the ordinance and is its legislative source, and, therefore, the
County isin abetter position than [the court] to determine the legislative intent.” 51 Or. App. 533, 536-37, 626 P.3d 386
(1981) (citing Bienz v. City of Dayton, 29 Or. App.. 761, 776, 566 P.2d 904 (1977)). Extending this deference to a city
interpreting its own charter, however, would not have the same benefit; the City is in no better position than the court to
determine what the voters' intent was when it passed the Charter.

Furthermore, even if | deferred to the City’ s definition of operator, the City asks me to look at the definition provided in the
Ordinance which, as discussed above, does not fit HomeAway. What the City really seeksisto define “ operator” in the
Charter the same way it defines “Booking Agent” in the Ordinance. The City is trying to do through the back door of
conflating terms what it should have done through the front door of defining terms.

12 -OPINION AND ORDER
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operator in the context of the Charter and adopt this definition as areflection of the voters' intent. In
other words, applying the City’s proposed definition of operator to the language of the Charter, | find the
Charter grants the City authority to impose tax collection obligations on people and entities that actively
operate a hotel or motel business* whether as owner, lessor, or employee.

There are two reasons why HomeAway, even if it is a “Booking Agent,” falls outside this
definition and therefore outside of the City’ s authority granted to it by the Charter to impose tax
collection obligations. First, applying the City’ s definition of operator, the Charter only allows the City
to impose tax collection obligations on people and entities that “actively operate” a hotel or motel.” The
City has not alleged that HomeAway actively operates a hotel. While not alleged in the complaint, at
oral argument, the City proposed viewing HomeAway as an active operator of a virtual hotel. To adopt
this view would be inconsistent with the purpose of ascertaining an appropriate dictionary definition of
“operator” in the first place, which | have done here by adopting the City’s own definition. The purpose
of referring to the dictionary is to understand what the voters who passed the Charter likely took
operator to mean. While the City’ s definition that | have adopted defines an operator as someone who
“actively operates” a hotel as either “owner, lessor, or employee,” there is no doubt the voters who
passed the Charter in 1971 did not understand operators of hotels to include operators of virtual hotels.
Second, the City’ s definition applied to the Charter only allows the City to impose tax collection
obligations on people and entities who are hotel operators as either “owner, lessor, or employee.”® The

City has not alleged that HomeAway owns, leases, or is an employee of a hotel. Therefore, | find the

* Section 7-113(1) of the Charter also lists apartments, lodging houses, mobile homes or trailer parks or courts, “or any other
place in the City where space designed or intended for lodging occupancy is rented by any person or persons, for any period
less than monthly.” Portland City Charter § 7-113(1).

® The City’ s definition of Booking Agent, as defined in the Ordinance, is much broader than this, including within it “any
person that provides a means through which a Host may offer a Short-Term Rental for transient lodging occupancy[,]”
whether the person actively operates the hotel or not. See PCC § 6.04.010(D) (emphasis added).

® Once again, the City’ s definition of Booking Agent is broader than the authority granted to it by the Charter, including
within the definition people that neither own, lease, or are employed by a hotel or motel business.

13 —-OPINION AND ORDER
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City Council acted ultra vires when it attempted to impose tax collection obligations on HomeAway
under the authority granted to it by the Charter.

Regardless of any limitation placed on it by Section 7-113(1) of the Charter, the City argues
Oregon state statutes provide an alternate source of authority to impose tax collection obligations on
HomeAway. Section 2-106 of the Charter authorizes the City Council to “exercise any power or
authority granted by Oregon statute to municipal corporations at any time and also to cities of a class
which includes the City of Portland,” and Oregon state law expressly authorizes Oregon cities to impose
a transient-lodgings tax. See OR. REV. STAT. ANN. § 320.345 et seq. (West 2015). Citing various
provisions in the definitions section of the statute, the City contends that “[s]uch atax may be imposed
on any person who ‘facilitates the retail sale of transient lodging and charges for occupancy of the
transient lodging’ or on any ‘ person that furnishes transient lodgings.”” (PI. Resp. [18] quoting Or. Rev.
Stat. Ann 8320.300(12), (13), (14).) Assuming, without deciding, that ORS Chapter 320 authorizes the
City to tax those who facilitate the retail sale of or furnish transient lodgings, the City has not
sufficiently alleged in its complaint that HomeAway does either of those activities. It is entirely
possible, however, if given a chance to amend its complaint, the City may sufficiently allege that
HomeAway facilitates the sale of or furnishes transient lodging. The burden is on the City to do so.

Accordingly, since the City does not have the authority to impose tax collection obligations on
Booking Agents under the Charter and since it has not sufficiently alleged that HomeAway facilitates
the sale of or furnishes transient lodging, | DISMISS the City’ s fifth claim that seeksto reduce
presumptive taxes to judgment.

2. Regulations Imposed on Booking Agents by the Ordinance

My finding that the City may not impose tax collection obligations on HomeAway as a Booking
Agent under the City’ s allegationsin its current complaint does not necessarily preclude it from

regulating Booking Agents and fining HomeAway for not complying with those regulations. The City’s

14 -OPINION AND ORDER
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file number . . . in all advertising and other listing services.” PCC § 6.04.060(D). Section 6.04.170(G)
does not contain any of this information. Even assuming the City has sufficiently alleged that
HomeAway is a Booking Agent, a non-Operator Booking Agent in HomeAway'’ s position would
rightfully believe the requirements and details of section 6.04.060(D) does not apply to it because the
provision only applies to “Operators.” Therefore, | decline to reduce to judgment any penalties imposed
against HomeAway as a Booking Agent under sections 6.04.060(D) and 6.04.170(G).

In summary, I find the Ordinance fails to impose any duties or responsibilities on HomeAway as
a Booking Agent. I therefore decline to reduce any fines assessed against HomeAway to judgment and
DISMISS the City’sthird claim in its entirety. Because | find that the Ordinance does not impose any
duties or responsibilities on HomeAway as a Booking Agent and because | find, as discussed above, the
City has not alleged enough facts that HomeAway can be taxed as a Booking Agent, | also DISMISS the
City’ sfirst claim which asks me to declare that HomeAway is subject to the Ordinance as a Booking
Agent.

D. Injunctive Relief

The City’ s seventh claim asks that | issue an injunction to enjoin HomeAway from continuing to
conduct allegedly unlawful activities. Because | have found the City insufficiently alleged HomeAway’s
conduct is unlawful under the Ordinance, | decline to issue an injunction at this time. Accordingly, |
DISMISS the City’ s seventh claim.

IV. CONCLUSION

For the reasons explained above, | GRANT Defendant HomeAway’ s 12(b)(6) Motion to Dismiss
[7]. I find that Plaintiff City of Portland has not sufficiently alleged that HomeAway is an Operator
under the Ordinance, and I accordingly DISMISS the City’ s second, fourth, and sixth claims. I also find

that the Portland City Charter does not grant the City authority to impose tax collection obligations on

20 -OPINION AND ORDER
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Booking Agents nor has the City sufficiently aleged that HomeAway falls under the City’ s authority to
impose tax collection obligations on Booking Agents under the relevant Oregon state statutes;
accordingly, | DISMISS the City’ sfifth claim. Furthermore, | find the Ordinance does not impose any
regulatory duties or responsibilities on HomeAway as a Booking Agent and therefore DISMISS the
City’ sthird claim. Because the City’ s third and fifth claims are dismissed, | also DISMISS the City’s
first claim. Finaly, | decline to issue an injunction at thistime and therefore DISMISS the City’s
seventh claim.

DATED this _7th day of June, 2016.

/s/ Michael W. Mosman
MICHAEL W. MOSMAN
Chief United States District Judge

21 —OPINION AND ORDER
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MAYOR WHEELER: Last item

COW SSIONER FRITZ: I1tem 152. Refer
anendnents to the City of Portland Charter, Chapter
7, Finance, to the May 16, 2017, Special Election
Ball ot to authorize Council to interpret and
adm ni ster provisions of the Transient Lodgi ngs Tax.

THOVAS LANHAM  Good nor ni ng,
Council. |I'm Thomas Lanham

COW SSI ONER FI SH:  Just let ne --
let ne tee up first.

THOVAS LANHAM  Certainly.

COW SSIONER FISH: And | -- I'mthe
pl acehol der on this, but only because we need to
have sonebody to get it on the agenda. The
resol uti on before us today asks voters to approve a
comonsense update to our City Charter concerning
the Transi ent Lodgi ngs Tax, specifically as it
relates to the new so-call ed sharing econony.

The Transi ent Lodgings Tax is a tax
on all hotels and notels in the Gty of Portland.
Qur charter |anguage dates to the 1970s and needs to
be updated to reflect the growh in short-term
rentals, which we understand is anything bel ow a
one-nonth's stay.

At present, any guest staying at a

[2/15/2017] Gty Council Meeting 2-15-17
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traditional brick-and-nortar hotel pays a 6 percent
City of Portland Transi ent Lodgi ngs Tax collected by
the hotel. When it comes to short-termrentals,
however, the rules are being treated very
differently.

Most of the conpanies in the
short-termrental business are currently foll ow ng
the law, collecting taxes directly fromtheir
website. A handful of conpani es have taken a
different position and claimthey aren't subject to
the City Charter, so they don't even bother to
col l ect | ocal taxes.

As ny col | eagues know, this is -- one
of these issues is currently in litigation. This
not only reduces revenues owed to the City, but
i mpacts our ability to provide basic services, but
al so creates an unfair advantage for certain
short-termrentals.

The City believes it's tinme to make
sure that everyone plays by the sanme rules. And
Thomas Lanham and Scott Mdey are here to provide a
conci se presentation on why we should refer this to
the voters in Muy.

Wl cone.

THOVAS LANHAM  Thank you,

[2/15/2017] Gty Council Meeting 2-15-17
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Conmmi ssioner. And | should have said good
af t er noon.

' m Thomas Lanham the Revenue
Division Director, and this is Scott Mddey, joining
nme fromthe City Attorney's Ofice. Before you
today is a resolution referring to the May 16th,
2017, Special Election Ballot asking voters to anend
the Portland City Charter, Section 7-113, Transient
Lodgi ng Tax, also known as the Hotel - Motel Tax.

Thi s change i s housekeeping in nature
and is intended to noderni ze the Charter by
expressly allowing the City Council to define
Charter ternms by city ordinance to reflect today's
Hotel - Motel and internet-related short-termrental
nmar ket pl ace.

The bul k of the current | odgings tax
| anguage in the Charter was witten in 1971, and
therefore uses terns such as "operator" and "owner"
in the description of the proprietors of traditional
brick-and-nortar hotel operations. It is these
owners and operators who are responsible for
collecting and renmitting the hotel in tax anobng
ot her all egations.

In a recent U S. District Court

ruling, the Court ruled that the traditional
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dictionary definition of those ternms does not
enconpass the short-termrental industry operating
on websites such as Airbnb, Home Away, and ot hers;
and, in essence, finding that they are not owners or
oper at ors.

The ruling also called into question
the City Council's authority to define those terns
as it is done in nunerous code anmendnents over the
years, nost recently in Decenber of 2016. This
Charter Amendnment is necessary to |evel the playing
field in the industry and insuring that all hote
and short-termrental guests in Portland pay a
uniformtax and that the City collects all the tax
revenue it is entitled to under the Charter

So I'll stop there and entertain any
questions you may have.

COW SSI ONER FI SH: Thomas, | have a
couple. Do you recall offhand currently what
percentage of short-termrentals are in conpliance
wi th our basic consunmer safety rul es?

THOVAS LANHAM  Approxi matel y
20 percent of the listings that we can see online
are in conpliance with our -- with our code.

COW SSI ONER FI SH:  And that coul d be

solved very easily, as | understand it, if the folks
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who run these internet portals sinply refuse to
al l ow anyone to advertise that didn't establish that
they had a valid business |icense?

THOVAS LANHAM That's correct.

COW SSI ONER FI SH:  Okay. And
col | eagues, we -- we are aware of other |ega
chal | enges, which have been brought in the past to
vari ous aspects to the sharing econony and to cl ai ns
that the conpanies involved don't actually provide
the service that is advertised.

They are just a broker. They're
just, in essence, a glorified app. That argunent
has been used to seek to shield themfromfedera
civil rights laws, |ocal consurmer |aws, a whol e host
of things. | honestly wish we didn't spend so nuch
time having to fight this froma defensive posture.

I wish these conpanies were better
corporate citizens, but we are required to take
these actions. And the reason | strongly urge us to
act on this today is that we cannot anticipate today
or tonorrow where technol ogy is taking us, and we
shoul d not be hanstrung in -- in providing
conmonsense extrapol ati on of our Charter to cover
new t echnol ogy.

Thi s change would all ow Council to
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interpret it broadly in the future, to cover new and
i nnovative ideas that conme into the nmarketplace. It
seens |like a comobnsense and straightforward thing
to do, and it's without prejudice to the view we've
taken, that we will continue to take in court that
we are -- that our Charter currently actually does
cover the underlying economc activity.

MAYOR WHEELER: Any further Counci
questions?

Is there any public testinmony on this

itenf

Come on up. Can you do it in two
m nut es?

LI NDA GARDNER: Good afternoon, Mayor
Wheel er and Conmi ssioners. |'mLinda Gardner. |'m

a |l obbiest, and | represent Expedia. Expedia is an
American travel conpany located in the Pacific
Northwest. |t owns and operates several online
travel brands including short-term platformvacation
rental sites, such as Home Away and VRBO.

Expedi a urges you to vote no on the
referral of the anendnent to the Transi ent Lodgi ngs
Tax provisions of the Portland City Charter.

Expedi a believes that it is ill-advised. It has the

appearance of being an attenpt to expand taxing
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authority.

This is a responsibility, as you
know, reserved for the voters of Portland, and we're
concerned that this -- that this neasure could be
seen as circumventing that right. And as you al so
know, you al so have a great deal of authority under
Article 1, Section 2 of the Charter and Section
13-201 to enact ordinances and al so to adm ni ster
the authority that is given you under the Charter.

I want to also use this opportunity
to let you know that Expedia feels that we can do
nmuch nore working together cooperatively to achieve
your goals of collecting nore of the Transient
Lodgi ngs Taxes to which you are entitled. If we
have a productive dial ogue about how we can devel op
precesses and procedures that both neet your goals
and fit with our business nodel

Expedia is conmitted to working
cooperatively with the Cty, and we hope that the
City is also willing to work cooperatively. W
thi nk we can acconplish nuch nore that way. And
do have to say that | heard a | ot of what you said,
and | think that a ot of the differences in
conpl i ance are based upon different business nodels.

And sone peopl e collect and sone people don't

[2/15/2017] Gty Council Meeting 2-15-17
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col l ect the revenues.

And that | don't -- |I'mnot prepared
to tal k about your litigation or anything like that
because |I'm not even involved in it and actually
have been fairly recently hired. Is that ny dinger?
Sorry. But -- but | think that if we have an
opportunity to talk about this -- and thank you.
Mayor Weel er, a couple of your staff nenbers have
nostly kindly agreed to nmeet with us next week.

MAYOR WHEELER: We | ook forward to

LI NDA GARDNER: W | ook forward to

COW SSI ONER FI SH: W don't view
themas nmutually exclusive if there's -- if there's
a way to enter into a negoti ated agreenent where
Expedi a which -- or Home Away or VRBO or any nunber
of parties want to conply with the law, | think we
shoul d al ways be open to that. But regrettably,
we're in court. And as you know, at |east one of
these lawsuits was not initiated by the GCty, but
thank you for being here.

LI NDA GARDNER: It's regrettable to
us, as well.

MAYOR WHEELER: W appreciate it.

[2/15/2017] Gty Council Meeting 2-15-17
Exhibit 7
Page 9 of 13




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

10
Thank you for your testinony.

Is there any other public testinony?

Pl ease call the roll

COUNCI L CLERK: Fritz.

COMWM SSI ONER FRITZ:  Well, thank you,
Ms. Gardner, for your patience in staying so under
the agenda. | appreciate that. And | agree with
Conmi ssi oner Fish; the two things are not nutually
exclusive. | think that this does clarify nore
cleanly, and |'m happy to support it.

Thank you, M. Lanham

Aye.

COUNCI L CLERK:  Fi sh.

COMM SSI ONER FI SH: | sincerely hope
that we don't spend as nmuch tine in the future as we
have in the past engaging our friends in the sharing
econony in this way, Mayor. |I'mall for technol ogy
and change, and there are nenbers of ny fanmily that
| ove using the sharing econony and the convenience
that it offers.

But let's be clear, this Council has
consistently said that we have an obligation to nmake
sure the rules apply to everybody. W collect a
nodest tax, which is then used to provide basic

services. |If we don't collect the tax, it just
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11
shifts the burden to other parties or reduces the
| evel of services we provide.

And we have said that the | aw shoul d
apply to everyone and that we have established sone
basi ¢ consumer safety in protection rules to protect
Portl anders and guests. And in ny eight years on
the council, | have -- | have never w tnessed
anything quite like this.

And, again, | -- | hope this is not a
previ ew of where the new econony is taking us. And
we know there's a |l ot of very smart peopl e,
particularly in Silicon Valley, coning up with
i nnovative and creative ideas to capture the power
of the Internet and harness it going forward.

But the bottomline is we're talking
about collecting a nodest tax on the | odgi ng and
nmaki ng sure that conmunity standards apply so that
anyone who engages in this transacti on knows that
they have a safe unit.

And by safe unit -- because we've
been accused of overregulating, let's be clear.
We're tal king about making sure there's a working
snoke detecter, that there is an inspection, and
that there's a basic egress and ingress that is

requi red of any place of -- of domicile.
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So these are not -- these are not
cutting-edge issues; they're not unique issues. But
what we have seen consistently fromthis industry is
an unwi |l i ngness by sone -- not all, but by sonme, to
flout comunity standards and to not be particularly
good corporate citizens.

And | regret that we have to take
these actions. | regret that we're in court.
regret that Thonmas Lanham spends as nuch tinme as he
does having to send sharply-worded letters. But --
but we have an obligation. W have net our
obligation. It is time for this industry to step up
and neet its obligation. Aye.

COUNCI L CLERK:  Counci | man

COWMM SSI ONER SALTZMAN:  Aye.

COUNCI L CLERK: \Wheel er.

MAYOR WHEELER: Aye. The resol ution
is adopted. Before we adjourn, | just want to
clarify. So we're adding Item 141 fromthe consent
agenda to the beginning of the regul ar agenda?

COW SSI ONER FI SH:  Correct. And
we'll have an anendnent at that point.

MAYOR WHEELER: Okay. Geat. W're
adj ourned. Thank you, everybody.

(AM Sessi on Adj our ned.)
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CERTI FI CATE

|, Holly Goodw n, a Shorthand
Reporter for Oregon and Notary Public, certify that
| reported in stenotype the Portland Cty Council
Agenda Item No. 152 captioned herein.

| further certify that ny
stenotype notes were reduced to transcript form by
conput er-ai ded transcription under ny direction.

And | further certify that pages
1 through 12 contain a full, true, and accurate
record of ny stenotype notes, to the best of ny
ability.

Wtness ny hand at Portl and,
Oregon, this 23rd day of February, 2017.

_ {%@@ﬁ;
Hol | yf Lynn Goodw n
Notary for the State of O egon
Not ary No. 943103

My Conm ssion expires: 09/22/19
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BALLOT TITLE (10 words)
AMENDS CHARTER: AUTHORIZES CITY COUNCIL TO INTERPRET TRANSIENT
LODGINGS TAX.

QUESTION: (17 words)
Shall City Council be authorized to interpret and administer provisions of the Transient Lodgings
Tax by ordinance?

SUMMARY:: (65 words)

City voters have previously authorized a tax on rentals of any place in the City of Portland of
space designed or intended for lodging of less than 31 days, commonly called the Transient
Lodgings Tax. This measure amends the City Charter Section 7-113 to provide the City Council
authority to administer and interpret provisions of the City’s Transient Lodgings Tax, by
ordinance as legislative action.
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760 SW Ninth Avenue, Suite 3000, Portland, OR 97205

Fax 503.220.2480

Main 503.224.3380

1 CERTIFICATE OF SERVICE
2 I hereby certify that I served the foregoing NOTICE TO CITY ELECTIONS
3 OFFICER OF PETITION FOR REVIEW OF BALLOT TITLE on the following named
4 person(s) on the date indicated below by
5 [0 mailing with postage prepaid
6 hand delivery
7 [0 facsimile transmission
8 [0 overnight delivery
9 email
10 0 eService via Odyssey File & Serve (if registered)
11 to said person(s) a true copy thereof, contained in a sealed envelope if by mail, addressed to
12 said person(s) at his or her last-known address(es) indicated below.
13 Kenneth A. McGair Mary Hull Caballero
14 D.eputy City Attorney City Auditor
City of Portland, Oregon City of Portland, Oregon
15 1221 SW Fourth Avenue, Room 430 1221 SW Fourth Avenue, Room 320
Portland, OR 97204-1995 Portland, OR 97204
16 Fax: (503) 823-7800 Email:
17 Email: ken.mcgair@portlandoregon.gov auditorhullcaballero@portlandoregon.gov
13 Attorney for Respondent City Auditor
19
20
21
22
23
24
25
26
Page 1 - CERTIFICATE OF SERVICE
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STOEL RIVES LLp

760 SW Ninth Avenue, Suite 3000, Portland, OR 97205

Fax 503.220.2480

Main 503.224.3380

Nl R N e

10
11

12
13

14
15
16
17
18
19
20
21
22
23
24
25
26

Page 2 -

Deborah Scroggin

City Elections Officer

City of Portland, Oregon

1221 SW Fourth Avenue, Room 320
Portland, OR 97204

Email:
deborah.scroggin@portlandoregon.gov

City Elections Officer

DATED: February 27, 2017.

CERTIFICATE OF SERVICE

91051448.1 0057100-00001
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PER A. RAMFJORD, OSB No. 934024
per.ramfjord@stoel.com

RACHEL C. LEE, OSB No. 102944
rachel.lee@stoel.com

Attorneys for Petitioner



BALLOT TITLE (10 words)
AMENDS CHARTER: AUTHORIZES CITY COUNCIL TO INTERPRET TRANSIENT
LODGINGS TAX.

QUESTION: (17 words)
Shall City Council be authorized to interpret and administer provisions of the Transient Lodgings
Tax by ordinance?

SUMMARY:: (65 words)

City voters have previously authorized a tax on rentals of any place in the City of Portland of
space designed or intended for lodging of less than 31 days, commonly called the Transient
Lodgings Tax. This measure amends the City Charter Section 7-113 to provide the City Council
authority to administer and interpret provisions of the City’s Transient Lodgings Tax, by
ordinance as legislative action.
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