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AGENDA ITEM 983 ON PORTLAND CITY COUNCIL AGENDA (NOVEMBER 29, 2023) 

 

WRITTEN TESTIMONY IN SUPPORT OF OMITTING IN AGENDA ITEM 983 THE 

PROPOSAL IN AGENDA ITEM 742 TO IMPOSE A USER FEE ON NON-USERS OF 

STORMWATER INFRASTRUCTURE  

 

I commend Commissioner Mapps for not including in Agenda Item 983 the proposal to 

impose an infrastructure user fee on non-users of stormwater infrastructure. 

I own a 28’ sailboat moored in a nonprofit marina on the Columbia River that would 

be adversely affected by the imposition of a stormwater infrastructure user fee on 

overwater structures.  Agenda Item 983 is an updated version of the infrastructure 

fee adjustment proposed by the Bureau of Environmental Services (BES) in Agenda 

Item 742.  Notably, Agenda Item 983 does not include BES’s proposal in Agenda Item 

742 to impose a stormwater infrastructure user fee on overwater structures like 

marine clubhouses and houseboats.  

The BES’ rationale in Agenda Item 742 for proposing a user fee on non-users of 

stormwater infrastructure was to point to general benefits that accrue to all, 

including control of river flooding and protection from toxic components contained in 

building construction materials.  Because those benefits are not directly related to 

maintenance of stormwater infrastructure, however, they could be considered only  

if the revenue action were in the form of a tax measure approved by City voters.  

The essential distinction between a fee and a tax was explained by the Oregon 

Supreme Court in 2016: “Although the challenged fee was labeled a fee rather than a 

tax, it was not being assessed to cover costs associated with district's use of city's 

streets, but rather was to be expended for general public purposes.” Northwest 

Natural Gas Co. v. City of Gresham, 359 Or 369 (2016). 

After the November 14th listening session about Agenda Item 742, where I 

commented on the illogicality of imposing a user fee on non-users of stormwater 

infrastructure, I received a week later an email from Commissioner Mapps’ office: 

“We are writing to inform you that the Council date for the Rate Study will be 

November 29th, and the Ordinance being voted on will NOT bill Overwater 

Structures for stormwater services. * * *.” “We heard many of you had only 

recently learned of the proposed changes; we heard about your investments in 

cleaning up the river without access to the Clean River Rewards program; and 

many of you are seniors living on fixed incomes.” “The ordinance that will be 

voted on by Council on November 29th continues the current status of 

EXEMPTING Overwater Structures for stormwater billing.”   



The City is entitled to cite policy considerations as the basis for its decision not to 

impose an infrastructure use fee on overwater structures.  But there is also a 

 simple legal aspect at play here  that merits  mention:  An  infrastructure user  fee 
cannot rationally be imposed on non-users of the infrastructure. 

Overwater structures are already within the body of water into which terrestrial 

stormwater run-off is channeled across land by city conduits.  Because precipitation 

runoff from overwater structures goes directly into the water, overwater structures 

neither need nor use stormwater infrastructure to handle rainwater.  Moreover, no 

discernible service directly related to stormwater is provided to owners of overwater 

structures as the quid pro quo for imposing a stormwater infrastructure fee.  A 
stormwater infrastructure fee cannot be imposed on overwater  structures

 

that do 

not connect with stormwater infrastructure.  A user  fee can be imposed only on 

users of city infrastructure.  

BES’ proposal to levy a user tax on non-users of stormwater infrastructure brings to 

mind Humpty Dumpty, who imagined he could define words any way he wanted.   

From Lewis Carroll’s THROUGH THE LOOKING GLASS: 

When I use a word," Humpty Dumpty said in rather a scornful tone, "it means 

just what I choose it to mean -- neither more nor less.” 

"The question is," said Alice, "whether you CAN make words mean so many 

different things." 

Full credit is due to Commissioner Mapps for dropping BES’s proposal to impose a 

user fee on non-users of City infrastructure.  The action speaks for itself.  It also 

seems worthwhile for the public record to contain at least some mention of the 

inherent illogicality of imposing a stormwater user fee on non-users of stormwater 

infrastructure.  That fundamental point may help guide not only the other members 

of the present City Council but also future members of the expanded City Council 

going forward.  

 

Respectfully submitted, 

 

Jas. Adams  
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PORTLAND UTILITY BOARD  
 
 

To: Mayor Ted Wheeler, Commissioner Mingus Mapps, Commissioner 
Carmen Rubio, Commissioner Dan Ryan, Commissioner Rene 
Gonzalez, Auditor Simone Rede 

 
Cc: Dawn Uchiyama, Farshad Allahdadi, Anthony Martin, Aaron 

Abrams, Tim Grewe 
 
Re: PUB Support for BES Rate Study Recommendations 

 
Date: October 31, 2023 
 
The Portland Utility Board (PUB) serves as a community advisory board 
for the Bureau of Environmental Services (BES) and the Portland Water 
Bureau (PWB). Please accept this letter of support from the PUB for the 
BES Rate Study Recommendations planned for Council consideration on 
November 8, 2023.  
 
Over the past several years, the PUB has engaged with BES staff and 
consultants regarding the sewer and stormwater rate study to 
understand challenges and share feedback at each stage in the project. 
In July 2019, BES provided board members with an overview of sewer 
and stormwater rates, priorities for the rate study and a project plan. In 
July 2021, BES provided an update on the Rate Study including Phase I 
due diligence and environmental scan and Phase II planned outputs and 
progress. In April 2022, BES shared a preliminary report regarding the 
Rate Study results and received feedback from Board members. In April 
2023, the PUB engaged with BES in a technical discussion and feedback 
session regarding preliminary recommendations.  
 
Finally at the PUB’s October 3, 2023 Board meeting, BES returned to 
provide a summary of feedback received and presented the final Rate 
Study Recommendations. The PUB centers equity in our considerations 
and recognizes the value of ensuring that costs are recovered in 
proportion to the demands on the system. The Board has advocated for 
and is supportive of the more equitable tiered rate approach proposed. 
The Board commends BES’ work to balance the impacts on all 
Portlanders with the bureau’s capacity to implement cost effective 
changes. The PUB unanimously supported the final Rate Study 
Recommendations and wished to document that support in this letter.  
 
The PUB greatly appreciates your consideration of these comments and 
looks forward to continuing to work with you during the annual utility 
rate setting process.  

 Members: 

  Alexis Rife 

  Bob Sallinger 

  Christopher Richard 

  Heather Day-Melgar 

  Julia DeGraw 

  Karen Williams 

  Lorraine Wilson 

  Robin Castro, Chair 

 

Ex-officio Members: 

  Joanne Johnson 

  Joe Spada  

 
 
 
 
 
 

Staff Contact: 
 

Amy Archer-Masters, Analyst 
(503) 823-8340 

Amy.Archer-
Masters@portlandoregon.gov 
 
City Budget Office  
1120 SW 5th Ave, Ste 1010 
Portland, Oregon 97204 

mailto:Amy.Archer-Masters@portlandoregon.gov
mailto:Amy.Archer-Masters@portlandoregon.gov
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Maren L. Calvert 
 

Admitted in Washington, Oregon, 
California and Hawaii 
D: 360-597-0804 
mcalvert@schwabe.com 

November 28, 2023 

 

VIA EMAIL:  
MAYORWHEELER@PORTLANDOREGON.GOV; 
GONZALEZOFFICE@PORTLANDOREGON.GOV; 
COMM.RUBIO@PORTLANDOREGON.GOV; 
MAPPSOFFICE@PORTLANDOREGON.GOV; 
COMMISSIONERRYANOFFICE@PORTLANDOREGON.GOV  

Portland City Council 
c/o Council Clerk 
1221 SW 4th Avenue, Room 130 
Portland, OR 97204 

 

 

RE: AGENDA ITEM 983 - BES Revised Proposed New Chapter 17.36 – Still a Tax  
Our File No.: 141818-281766 

Dear Mayor Wheeler and Commissioners Rubio, Ryan, Gonzalez, and Mapps: 

As you may know, the proposed code submitted to you by Portland’s Bureau of Environmental 
Services (BES) for consideration today as agenda item 983 has been placed on and taken off the 
Council meeting agenda several times in the last few months.  The adjustments to your calendar 
reflect Commissioner Mapps’ efforts to understand objections being raised by dozens of overwater 
structure owners and other Portland residents regarding the proposed code.  More than 100 people 
participated in Commissioner Mapps’ meetings and listening sessions. 

The objections focused on the imposition of stormwater fees on overwater structures; changes to 
the definition of impervious surface; expansion of stormwater fees to pervious surfaces; the 
creation of a stormwater tax, and the poor quality of Galardi Rothstein Group’s research and 
supporting documents.   

Overwater Structures 

As a result of Commissioner Mapps’ efforts, BES and the City attorneys’ office have removed the 
phrases “overwater structure” and “overwater billable area” from the Revised Proposed Code 
presented to you today.  While this change is helpful, it is not sufficient.  BES’s proposed changes 
to the definition of impervious surface, assignment of fees to pervious surfaces, and efforts to 
impose a tax still exist in the Revised Proposed Code.  

 

 

mailto:MAYORWHEELER@PORTLANDOREGON.GOV
mailto:GONZALEZOFFICE@PORTLANDOREGON.GOV
mailto:COMM.RUBIO@PORTLANDOREGON.GOV
mailto:MAPPSOFFICE@PORTLANDOREGON.GOV
mailto:COMMISSIONERRYANOFFICE@PORTLANDOREGON.GOV
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Definition of Impervious Surface 

Currently, the City imposes stormwater fees on impervious surface area.  The phrase is defined in 
Portland City Code (“PCC”), and most laws in the country, as:  “the area of a property that does 
not allow rainwater to percolate naturally into the ground.”  PCC 17.36.020.L (emphasis added).   
 
Eight years ago, BES attempted to impose a stormwater fee on overwater structures, just as it has 
attempted to do, this year.  Portland’s Administrative Review Committee (ARC) struck down the 
BES effort in 2017, when it ruled that overwater structures do not fall within Portland’s definition 
of ‘impervious area.’ 

Unfortunately, BES is trying again.  The Revised Proposed Code will change the definition of 
‘impervious area’ to:  “any surface exposed to rainwater off of which most water runs.”  
Proposed Code 17.36.020.J.  This extremely broad definition will allow stormwater fees to be 
imposed on overwater structures, even though the phrase “over water structures” has been 
removed from the code.     

Moreover, this broad definition expands the scope of stormwater fees that can be imposed on over-
land property owners as well.  The new proposed definition applies to literally everything outside:  
trees, grass, dogs, people – anything that onto which rain may fall.  But BES’s Chapter 17.36 re-
write does not stop there.  BES wants to impose stormwater fees on pervious surfaces, too. 

Charging Fees for Pervious Surfaces 

The new Revised Proposed Code imposes a “user charge” on all impervious and pervious areas in 
Portland.  See Revised Proposed Code 17.36.020.Q (“‘Stormwater Billable Area’ means the sum 
of a property’s impervious area and area of pervious pavement, excluding areas covered by 
compacted soils and compacted gravels.”).1  While the language of the code speaks to “pervious 
pavement” (as it did in the previous version of the Proposed Code), BES has expressly stated it 
interprets this language to allow stormwater fees on slatted decks (or docks) – both of which are 
pervious and neither of which are pavement.2  In other words, BES wants this City Council to 
expand its authority to impose stormwater fees on all property in Portland, of any kind.    

While BES claims its proposed changes are ‘revenue neutral,’ (1) it has never provided any 
evidence to substantiate that claim, and (2) given this massive expansion of its authority, the claim 
is unlikely to be true for long. 

Both over water and over land structure owners should also be extremely concerned about this 
massive expansion of BES’s stormwater fee charging authority.   

                                                 
1 “BES does not currently charge for compacted gravel/soil parking lots because it is not administratively feasible to 
do so at this time.”  City of Portland, Bureau of Environmental Services, Rate Study and Overwater Structure 
Questions and Responses, dated September 15, 2023 (“BES Responses”), page 4.    
2 Id. at p. 3 (“BES staff are seeking to add slatted docks to a list of surfaces that are considered billable because of 
their impacts on water quality. BES does not consider slatted docks to be impervious area.”)    
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Improper Tax 

As this Council knows, the City does not have authority to impose a tax via a proposed ordinance, 
like this one.  But that is precisely what BES has done.   

In the Summary of proposed changes to Chapter 17-36 provided in the City Council packet, at 
pages 3 and 6, BES admits it proposes to redefine the term “Ratepayer” to “facilitate levying 
special tax assessments on property owners for past due tenant bills.”  Page 13 of the new Revised 
Proposed Code (file named “full chapter 17.46_updated”) also explicitly provides in proposed 
section 17.36.080.A.1, that the City can “certify” overdue user charges, fees, and penalties to the 
County to become “special tax assessments” on real property.  This power does not exist in the 
current City Code and BES has not taken the steps necessary to impose this new tax on Portland 
property owners.  

This City Council recently adopted Resolution 37629 (Enterprise Zone Expansion) and Emergency 
Ordinance 191451 (Downtown Business Incentive Tax Credit) to deal with the billions of dollars 
in lost revenue this City has suffered from the recent mass exodus of Portland residents who are 
frustrated by “what they pay to live here, taxes-wise, and what they get in return, services-wise.’”3  
BES’s Revised Proposed Code, imposing stormwater fees on both impervious and pervious 
surfaces (more than doubling the City’s fee-imposition authority), will make matters worse.   

Despite spending more than $400,000 in consulting fees on Galardi Rothstein Group,4 BES has 
not provided this City Council with a report to substantiate its Revised Proposed Code.  BES and 
the Public Utility Board claim the changes increase equity, but they do not demonstrate it.  
Claiming equity without proving it, is simple white-washing.   
 
Moreover, the Galardi Rothstein Group report does not demonstrate that the Revised Proposed 
code is revenue neutral.  The report does not explain how any of the changes in the Proposed Code 
ensure the City’s most voluminous or harmful stormwater contributors pay the most stormwater 
fees or how they are intended to improve the City’s operations in any way.  Instead, the Galardi 
Rothstein Group report admits:  “current approaches used by the [BES stormwater system code] 
generally align with industry standards and trends.”5  In short, no changes are necessary. 
 

                                                 
3 https://www.axios.com/local/portland/2023/08/16/portland-migration-leaving-cost-multnomah-county-1-billion  
4 Deborah Galardi was a Project Manager for ECONorthwest from 1988 to 1990 and an economist at CH2M from 
1990 to 1995.  In 1995, she served a one-year term as a Project Manager for the Mayor of the City of Portland, 
before opening the Galardi Rothstein Group in 1996.  See https://www.linkedin.com/in/deborah-galardi-a707726/.  
The Galardi Rothstein Group now bids on city contracts to provide economic and financial consulting.  See e.g. 
https://bend.granicus.com/MetaViewer.php?view_id=9&event_id=793&meta_id=61371 ($283,050 transportation, 
water, sewer system development charge consulting); https://bids.newbergoregon.gov/galardi-rothstein-group; 
https://www.ashland.or.us/SIB/files/010521_Approval_of_a_Professional_Services_Contract_for_Water_and_Stor
m_Drain_SDC_Updates_CCFinal.pdf ($49,660 water and storm drain system development charges). 
5 Galardi Rothstein Group, Rate Study Packages Memorandum, August 15, 2022, p. 1 (the “Rate Study”) (emphasis 
added), available at:  https://www.portland.gov/bes/rate-study?utm_medium=email&utm_source=govdelivery#toc-
city-council-documents.   

https://www.axios.com/local/portland/2023/08/16/portland-migration-leaving-cost-multnomah-county-1-billion
https://bend.granicus.com/MetaViewer.php?view_id=9&event_id=793&meta_id=61371
https://bids.newbergoregon.gov/galardi-rothstein-group
https://www.ashland.or.us/SIB/files/010521_Approval_of_a_Professional_Services_Contract_for_Water_and_Storm_Drain_SDC_Updates_CCFinal.pdf
https://www.ashland.or.us/SIB/files/010521_Approval_of_a_Professional_Services_Contract_for_Water_and_Storm_Drain_SDC_Updates_CCFinal.pdf
https://www.portland.gov/bes/rate-study?utm_medium=email&utm_source=govdelivery#toc-city-council-documents
https://www.portland.gov/bes/rate-study?utm_medium=email&utm_source=govdelivery#toc-city-council-documents
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When there is so much going on, and so much at stake to reorganize Portland government and 
revitalize the Portland community, City Council should not be spending its time on unsubstantiated 
proposals that do more harm than good.   
 
Vote “No” on the BES Revised Proposed Chapter 17.36.  This City has real work to do.  Let’s get 
back to it.   
 
Best regards, 
 

Maren L. Calvert 

MLCA 
PDX\141818\281766\MLCA\40568612.4 
 



Wednesday, 29 November 2023 

City of Portland, meeting of the city council 

1120 SW Fifth Avenue, Room 100 

Portland, OR 97204 

 

Commissioner Mapps and the council of the city of Portland, 

I would like to thank you for listening to the concerns of the community of residents of overwater structures in Portland, 

and thus exempting overwater structures from new stormwater fees as originally proposed in agenda item 983. 

Unfortunately, while acquiescing to our concerns, the BES seems to stand by its allegations in writing HERE, to which I 

respond as follows… 

1. Owners of overwater structures have always paid their fair share of stormwater fees based on the on-land 
portions of our properties. 

2. Overwater structures do not (and never have) directly impacted stormwater infrastructure, which is proven by 
simple common-sense 

3. The concept of an "indirect impact" for stormwater infrastructure is questionable, as county drainage districts 
fees and city road infrastructure fees cover the same areas.  It is not clear that the "indirect impacts" cited by 
the BES rate study are thus double-charged or not. 

4. The BES rate study by Galardi Rothstein Group cost at least $350k and took several years to produce, yet at no 
time does the study exercise the basic due diligence of referencing the government agencies responsible for 
water quality in Portland.  Instead, the BES and Galardi Rothstein Group freely and casually make allegations 
about overwater structures potentially affecting water quality and proposing fees as a solution. 

• The rate study cites general studies on the general topic of water quality and the impact that some 
materials can have, without any reference to Portland water quality or overwater structures in Portland. 

• We who reside in overwater structures live and work directly on the water.  We spend most of our lives 
within inches of the water, and we are extremely sensitive to any effects on water quality.  Accusations 
that we are contaminating that water must be proven, not merely alleged, as the rate study authored by 
the Galardi Rothstein Group does.  These allegations, lacking facts about Portland water quality, 
approach the definition of libel. 

• BES and Galardi Rothstein Group use these allegations merely for the purpose of greenwashing. 

• It is not unlike the analogy of someone saying "studies show there is hunger in the world, so we will 
impose a new fee on grocery stores, and use the funds to offset carbon emissions".  What the analogy is 
trying to show is how the allegations cite general facts but nothing specific to Portland, but even if they 
did, the proposed solution does nothing to fix the problem.  That was the situation with the BES 
proposal. 

We strongly recommend that the BES and Galardi Rothstein Group either retract their speculative allegations on the 
impact of overwater structures on Portland water quality, or else provide facts from the agencies responsible for water 
quality directly implicating overwater structures anything resembling the allegations. 

Thank you, 

Timothy J Gorman, resident, 173 NE Bridgeton Rd, slip 3, Portland OR 97211 

 

https://www.portland.gov/bes/rate-study#toc-what-did-bes-hear-from-the-public-
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Portland City Council Meeting - Wednesday, November 29, 2023  9:30 a.m.

Agenda Item First Name Last Name
983-1 Ron Schmidt
983-2 Timothy Gorman
983-3 Stephen Harkins
983-4 Jas. (James) Adams
983-5 Maren Calvert
983-6 Bob Sallinger
983-7 Justin Teutsch
983-8 Mark Birnbaum
983-9 George Whitney

983-10 Mike Ryther




