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SUMMARY

Industry commenters claim that the City of Portland, like many other communities, is

delaying broadband deployment and adoption. The industry claims ignore the most pertinent

facts:

� Portland is the most competitive broadband market in Oregon;

� Broadband is widely available throughout the City from a multiplicity of providers;

� Studies show that the City’s policies and pricing have not deterred broadband, but

instead have resulted in far more competition, and far more deployment, than in other

cities of comparable size; and

� The City’s approach to wireless siting and to right-of-way franchising make it simple

to apply for a franchise or for a wireless site – and many companies have successfully

done so.

Moreover, the commenters’ factual allegations generally are either wrong or fail to advise the

Commission of key facts. Notably, Verizon’s claims regarding in-kind contribution requirements

have been litigated; the facts as found by the courts are simply not as Verizon describes them;

and Verizon should have been well aware that it was repeating allegations that had been

discredited.

Substituting the very successful system in Portland with a different federally mandated

system will only add costs and delay. For example, issues that can now be handled locally and

resolved through meetings with the principals would become federal issues; and rules that now

can be modified based on local circumstances and conditions would become tied to Commission

rules. There is no reason to believe the rules would be effective.
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On the other hand, as the City and national association commenters pointed out initially,

there are educational/voluntary activities the Commission could undertake that may be helpful,

and there are areas where the Commission can assist communities by providing and updating

information that addresses matters such as RF emission concerns. Convening forums to discuss

deployment issues with local government and industry would also be helpful. The Commission

can take immediate action in these areas.

Furthermore, as Portland pointed out in its initial comments, Portland and many other

communities are seeking to find the best way to encourage broadband adoption and deployment

through local broadband planning that can serve as a laboratory for national solutions. Federal

rules will simply undercut those efforts. To really understand why local models work well – and

why they should be encouraged – we invite the Commission to visit Portland to learn more about

the City’s efforts to promote broadband deployment, and more importantly, to speak directly

with the neighborhoods and communities the City and communications providers serve in order

to hear first-hand about their experiences and needs for telecommunications and broadband

capability. Given the seriousness of the actions proposed by industry, firsthand local public

hearings are critical to this process.
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Before the
FEDERAL COMMUNICATIONS COMMISSION

Washington, DC 20554

In the Matter of )
)

Acceleration of Broadband Deployment ) WC Docket No. 11-59
Expanding the Reach and Reducing the Cost of )
Broadband Deployment by Improving Policies )
Regarding Public Rights of Way and Wireless )
Facilities Siting )

REPLY COMMENTS OF THE CITY OF PORTLAND, OREGON

The City of Portland, Oregon (the “City”) files these reply comments in the above-

captioned proceeding.

I. THE WIDESPREAD DEPLOYMENT OF BROADBAND IN PORTLAND BELIES
INDUSTRY’S ALLEGATIONS THAT THE CITY IS DELAYING
DEPLOYMENT AND ADOPTION

Industry commenters insist that the City of Portland and other communities are delaying

broadband deployment and adoption. More specifically:

� Verizon claims the City’s in-kind contribution requirements subsidize the City’s own

communications network and hinder deployment by the private sector.

� NextG alleges that the City’s charges to use the right-of-way for wireless services are

an unreasonable barrier to deployment.

� CenturyLink claims the City’s revenue-based franchise fees deter deployment.

� PCIA includes the City on two lists – one list of jurisdictions that require

discretionary zoning hearings for all collocations, and another list of jurisdictions

with “right-of-way issues” because the City requires tower companies to meet with

affected neighborhoods.
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The industry claims ignore indisputable facts:

� Portland is one of the most robust competitive broadband markets in the country,

ranking number 10 on the most recent Forbes list of America’s Most Wired Cities.1

� Broadband is widely available throughout the City from a multiplicity of providers.

� Studies show that the City’s policies and pricing have not deterred broadband, but

instead has resulted in far more competition, and far more deployment, than in other

cities of comparable size.

� A simple review of the City’s website shows that the City’s approach to wireless

siting and to right-of-way franchising make it simple to apply for a franchise or for a

wireless site – and many companies have successfully done so.2

The critical, factual allegations made by some of the commenters have been litigated, and

decided in the City’s favor based on facts (outcomes conveniently ignored by the commenters).

In fact, as we explain below, Verizon is simply re-alleging claims that were specifically rejected

after extended court proceedings.

We do not believe that the Commission has authority to regulate as requested by the

commentators. But even if the Commission had authority to regulate prices for access to rights

of way, or to establish national standards for right-of-way management, or to establish additional

standards for siting wireless facilities, it should not do so. There is no demonstrated need: the

facts are that local right-of-way practices and compensation are not deterring or delaying

1 The overall ranking was based on these achievements: Broadband adoption: 66%; Number of
broadband providers: 14; People per WiFi hotspot: 4,165. See J. Bruner, Interactive: America’s
Most Wired Cities, Forbes Magazine, http://www.forbes.com/2010/03/02/broadband-wifi-
telecom-technology-cio-network-wiredcities-map.html (last accessed September 29, 2011).
2 The City of Portland’s website has links for franchise application, standard franchise
provisions, franchisee contacts, and lists of competitive and wireless telecommunications
providers. http://www.portlandonline.com/cable/index.cfm?c=33150
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deployment. Any specific disputes can be decided in the courts, based on specific facts.

Moreover, substituting the very successful system in Portland with a different federally

mandated system will result in higher costs and significant delays. For example, issues that are

now handled locally and resolved through meetings with the principals would become federal

issues; and rules that now can be modified based on local circumstances and conditions would

become tied to Commission rules. As the City and national association commenters pointed out

initially, there is room for voluntary activities, and there are areas where the Commission can

assist communities, for example, by providing and updating information that addresses matters

such as RF emission concerns.3 The Commission should do so.

Additionally, the Commission should encourage regional industry forums to bring

together local governments and industry representatives to talk about deployment issues.

Portland has attempted to do so with mixed success. In June 2011, the City convened such an

Industry Forum and invited all wireline and wireless facilities-based providers to attend to

discuss their broadband plans for Portland, to get feedback on Portland’s draft “Broadband

Strategic Plan” and to identify any issues. The City was pleased that eight wireline companies

attended the meeting, and the participants said they thought the meeting was very worthwhile. In

fact industry attendees asked the City to convene additional forums. However, no wireless

companies attended the Industry Forum. No wireless industry representatives even responded to

3 In the Matter of Acceleration of Broadband Deployment Expanding the Reach and Reducing
the Cost of Broadband Deployment by Improving Policies Regarding Public Rights-of-Way and
Wireless Facilities Siting, MB WC Docket No. 11-59, Comments of the National League of
Cities, the National Association of Counties, the United States Conference of Mayors, the
International Municipal Lawyers Association, the National Association of Telecommunications
Officers and Advisors, the Government Finance Officers Association, the American Public
Works Association, and the International City/County Management Association (July 18, 2011)
(“National Associations’ Comments”), 41.
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our emails or returned our phone calls. Thus we are hopeful that Commission support for such

industry forums may encourage broader industry participation.

As Portland and many other communities seek to find the best way to encourage

broadband adoption and deployment through local broadband planning, federal encouragement

of locally-run forums where industry and communities can discuss issues would be helpful.

Federal rules, on the other hand, will simply undercut our local efforts. To really understand why

local models work well – and why they should be encouraged – we invite the Commission to

visit Portland to learn more about the City’s efforts to promote broadband deployment, and more

importantly, to speak directly with the neighborhoods and communities the City and

communications providers serve in order to hear first-hand about their experiences and needs for

telecommunications and broadband capability. Given the seriousness of the actions proposed by

industry, firsthand local public hearings are critical to this process.

II. VERIZON’S ALLEGATIONS ARE REHASH OF ARGUMENTS THATWERE
FACTUALLY TESTED AND REJECTED BY THE COURTS

Verizon attempts to convince the Commission that cities are putting up obstacles to

private providers’ access to public rights-of-way and that these obstacles are a “significant and

growing problem.”4 It suggests that Portland is one of “a number of localities [who] abuse their

authority over public rights-of-way, which thus impedes broadband deployment.”5 Specifically,

Verizon accuses the City of “abusive” practices such as:

� requiring “in-kind donations that allow it to compete with the donating provider,”

4 In the Matter of Acceleration of Broadband Deployment Expanding the Reach and Reducing
the Cost of Broadband Deployment by Improving Policies Regarding Public Rights-of-Way and
Wireless Facilities Siting, MB WC Docket No. 11-59, Comments of Verizon and Verizon
Wireless (July 18, 2011) (“Verizon’s Comments”), 16-25.
5 Id at 16.
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� having “built [a fiber optic] network in part by requiring in-kind contributions from

private providers under permits or franchise agreements, which subsidizes the

municipal network and allows it to undercut the providers with which it competes”,

� “requir[ing] terms in its rights-of-way agreements that allow it to access surplus

conduits, free of charge” and

� being able, for new construction, to “notify providers if it wants conduit placed

alongside the providers’ conduit” and while paying only “the incremental cost (for

materials and labor) for that conduit…[an] amount represent[ing] only a fraction of

the providers’ actual construction costs.”6

The trouble with Verizon’s one paragraph recitation of “abuses” is it seriously misconstrues the

situation in Portland, and rehashes old arguments that have been rejected in court cases

concerning the City’s in-kind contribution requirements and its Integrated Regional Network

Enterprise (IRNE), the fiber optic network to which Verizon refers without name. The debate

Verizon is seeking to re-ignite was part of an effort to shut down a municipal network that

provided a middle mile alternative that private companies were not willing to provide.

In its paragraph of commentary about Portland, Verizon cites two decisions in one case

brought by Time Warner Telecom and Qwest against the City, but this is just the tip of the

iceberg.7 As part of the cases, the City and the providers presented a significant amount of

6 Id at 23.
7 These court decisions include: Qwest Corp. v. City of Portland, 200 F. Supp. 2d 1250 (D. Or.
2002); aff’d in part, rev’d in part, remanded by Qwest Corp. v. City of Portland, 385 F.3d 1236
(9th Cir. 2004); cert denied by City of Portland v. Qwest Corp., 544 U.S. 1049 (2005); on
remand Qwest Corp. v. City of Portland, 2006 U.S. Dist. LEXIS 70763 (D. Or. 2006); Time
Warner Telecom of Or., LLC v. City of Portland, 452 F. Supp. 2d 1103 (D. Or. 2006); Time
Warner Telecom of Or., LLC v. City of Portland, 452 F. Supp. 2d 1107 (D. Or. 2006); denied in
part, aff’d in part by Time Warner Telecom of Or., LLC v. City Of Portland, 322 Fed. Appx. 496
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evidence regarding the City’s policies, and their impact on providers and provision of services.

To give a sense of the extent of this record: the City spent more than half a million dollars on

experts and legal fees to defend its franchising practices and IRNE against multiple attacks by

private providers over seven years. The City not only won on most issues but also obtained

judgments and settlements totaling nearly $5 million.8

To gain a full understanding of the litigated matters one would have to read thousands of

pages of transcripts, declarations, expert reports, court briefs and decisions. Verizon essentially

repeats allegations made by providers who sought to use Section 253 to shut down IRNE, while

failing to mention, or even acknowledge that the facts did not support those claims. To

understand what incumbents like Verizon are attempting to accomplish through these allegations,

and why Verizon might provide a misleading summary that ignores what the courts found, it is

useful to provide some factual background.

In the mid-1990’s, as part of the State’s participation in the Federal Department of

Transportation Intelligent Highway Program, officials of Portland’s Bureau of Transportation

(PBOT), the regional transportation system, Tri-Met, and the Oregon Department of

Transportation began planning ways to coordinate their communications systems. The City,

which was also examining ways to modernize its own communications infrastructure, began to

realize that by connecting diverse fiber optic resources controlled by a variety of local

governments and government agencies, it could vastly increase data transfer capability

throughout the region. In 2002, the City Council devoted $11 million in bonds to construct and

(9th Cir. 2009); cert. denied by Time Warner Telecom v. Portland, 2009 U.S. LEXIS 9073 (U.S.
2009); Portland v. Electric Lightwave, Inc., 452 F. Supp. 2d 1049 (D. Or. 2005).
8 Many of the court decisions and related materials are available online on the City’s Cable and
Franchise Management office webpage under a link titled “Lawsuits and Litigation” which can
be viewed at this link: http://www.portlandonline.com/cable/index.cfm?c=47566 (last accessed
September 29, 2011).
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implement a regional network. The private sector was not ignored in this process – the City

actually asked private providers to submit proposals for a network, but none were willing or able

to provide a system that would provide the capacity offered by the proposed regional

interconnect (as the City pointed out in its initial comments, the providers were wedded to a

service model that makes it more expensive to use broadband capabilities – a model that is a

barrier to broadband deployment and adoption9).

IRNE was created, and entered into 13 Intergovernmental Agreements (IGAs) with state

and local agencies. It received a certificate of authority from the Oregon Public Utilities

Commission to operate as a CLEC. It sought and obtained a franchise from the City of Portland,

similar in most particulars to franchises granted to other CLECs – it pays a franchise fee equal to

5% of its gross revenues, for example. IRNE now provides voice and data communications for

all City departments, and also provides high speed data services to several state and local

agencies (1 Gb speeds are supported for less than $1000 per month). IRNE also provides a

connection to a telecommunications hotel in downtown Portland. Users connected to IRNE can

therefore select among data and telecommunications service providers for access to the PSTN

and/or to the Internet. As the federal courts concluded, IRNE actually increases competitive

alternatives by allowing customers to reach providers who do not have the resources to build out

the entire community. The industry’s assertion that IRNE somehow suppresses competition is a

complete fallacy.

IRNE only serves governmental entities; it does not serve the general public. It is

nonetheless understandable why industry would want to object to large data users having a

9 In the Matter of Acceleration of Broadband Deployment Expanding the Reach and Reducing
the Cost of Broadband Deployment by Improving Policies Regarding Public Rights-of-Way and
Wireless Facilities Siting, MB WC Docket No. 11-59, Comments of the City of Portland,
Oregon (July 18, 2011) (“Portland’s Comments”), 19.
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competitive alternative that departs from traditional service-based pricing models. Several

providers, most notably Qwest and Time Warner Telecom, brought suit under Section 253,

arguing that the City’s actions with respect to IRNE were prohibitory, and not saved by either

Section 253(b) or (c).10

Among other things, providers argued that the City was extracting franchise fees and “in-

kind” benefits from other providers that were used to subsidize IRNE, and which made

competition impossible. The claims – repeated by Verizon – rested on three fundamental

misunderstandings.

First, it assumed it was “prohibitory” for government to use funds and resources obtained

in payment for use of government property to “compete” with the private sector. As it happens,

franchise fees go into the general fund and are not dedicated to IRNE or any other City

enterprise. More fundamentally, no one questions the right of private sector entities to charge

competitors for use of their property and use those funds to compete against them. Thus, Qwest

is entitled to charge Level 3 for use of Qwest’s property (including rights of way) and services,

and Qwest may use the funds obtained to compete with Level 3. The notion that it is

“prohibitory” to use funds obtained from use of one’s assets to compete cannot be squared with

basic market principles. The argument was properly rejected by the courts as being factually and

legally without merit.11

Second, under the City’s franchise agreement with Comcast, Comcast provides an

Institutional Network (I-Net) that connects all the Portland public schools. The schools then

10 Time Warner Telecom of Or., LLC v. City of Portland, 452 F. Supp. 2d 1103 (D. Or. 2006).
11 Qwest Corp. v. City of Portland, 200 F. Supp. 2d 1250 (D. Or. 2002); aff’d in part, rev’d in
part, remanded by Qwest Corp. v. City of Portland, 385 F.3d 1236 (9th Cir. 2004); cert denied
by City of Portland v. Qwest Corp., 544 U.S. 1049 (2005); on remand Qwest Corp. v. City of
Portland, 2006 U.S. Dist. LEXIS 70763 (D. Or. 2006)



9

connect to IRNE, and can use the IRNE network (as noted above) to obtain competitive

alternatives for access to the public switched network (PSTN) and the Internet. Schools are

charged to use the I-Net, and the fee is split between Comcast and the City. The provision of an

I-Net obviously cannot violate Section 253 (since it is expressly permitted under the Cable Act);

nonetheless, Qwest and TWT rested much of their case, and claims regarding “in-kind

contributions” on the existence of the I-Net.12 Verizon appears to repeat the error.

Third, as part of the compensation for use of the rights of way, the City had required a

cash payment, and (where the provider was installing conduit and opening trenches) installation

of conduit for the City. However, this conduit was not dedicated to IRNE. Only about 11% of

the IRNE system (representing about 1% of its construction costs) is located in conduit dedicated

to the City. Indeed, in the District Court decision cited by Verizon, the judge found “the in-kind

compensation does not form a significant part of IRNE's network.”13 The courts found that a

conduit requirement could be applied in a non-discriminatory manner and consistent with

Section 253(c); but more importantly, found that the requirement was not prohibitory or

effectively prohibitory.14

12 Qwest Corp. v. City of Portland, 200 F. Supp. 2d 1250 (D. Or. 2002); aff’d in part, rev’d in
part, remanded by Qwest Corp. v. City of Portland, 385 F.3d 1236 (9th Cir. 2004); cert denied
by City of Portland v. Qwest Corp., 544 U.S. 1049 (2005); on remand Qwest Corp. v. City of
Portland, 2006 U.S. Dist. LEXIS 70763 (D. Or. 2006); Time Warner Telecom of Or., LLC v.
City of Portland, 452 F. Supp. 2d 1107 (D. Or. 2006); denied in part, aff’d in part by Time
Warner Telecom of Or., LLC v. City Of Portland, 322 Fed. Appx. 496 (9th Cir. 2009); cert.
denied by Time Warner Telecom v. Portland, 2009 U.S. LEXIS 9073 (U.S. 2009)
13 Time Warner Telecom of Or., LLC v. City of Portland, 452 F. Supp. 2d 1084, 1095 (D. Or.
2006) (“TWT”).
14 Time Warner Telecom of Or., LLC v. City Of Portland, 322 Fed. Appx. 496, 498 (9th Cir.
2009) (“The in-kind requirements that Qwest challenges, which were provided to the City twelve
years ago, do not vest the City with broad discretion, and they do not have the effect of
prohibiting the provision of telecommunications services, as demonstrated by Qwest's continued
operation.”).
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In essence, Verizon is asking the Commission to re-litigate these cases and base federal

policy on its inaccurate characterization of the record. Level 3 separately asks the Commission

to adopt a standard for Section 253 review that would overturn the Portland cases by allowing

providers to escape altogether the need to show that there is an actual or effective prohibition.15

There are numerous legal reasons why the Commission should not change the existing

Section 253 standards, much less re-litigate the Portland cases. First, the courts, led by the

Eighth and Ninth Circuits, have adopted the same standard for Section 253 cases that is used

by the Commission. Second, the request is based on a reading of Section 253 that the

Commission and most courts of appeals have rightly rejected.16 Third, the record does not show

that broad interpretative rulings are necessary.17 Fourth, Congress made clear that the

15 In the Matter of Acceleration of Broadband Deployment Expanding the Reach and Reducing
the Cost of Broadband Deployment by Improving Policies Regarding Public Rights-of-Way and
Wireless Facilities Siting, MB WC Docket No. 11-59, Comments of Level 3 Communications,
LLC (July 18, 2011) (“Level 3’s Comments”). Level 3 asks the Commission to allow a provider
to show a “prohibition” based on the assumption that the same compensation scheme is adopted
by every community in the country. Any claim of prohibition would have to be litigated based
entirely on hypotheticals (there is no reason to suppose that the scheme would be adopted, and
every reason to suppose it is nonsense.) The Level 3 NYSTA contracts, agreed to by Level 3’s
predecessor, and then accepted by Level 3 voluntarily through bankruptcy proceedings are more
than a decade old. If Level 3’s theories were correct, every community in the United States
would be charging on exactly the same basis as NYSTA, and instead, as far as Level 3’s
response shows, not a single entity has done so. Further, Level 3’s approach would be based on
the assumption that if it is prohibitory to charge a particular rate in the most rural parts of
America, the rate must also be too high when charged in an urban area. That is, the proposal
starts from the proposition that all land is equal – another proposition that is unsupportable.
Level 3 is simply trying to avoid showing what it should be able to show that a fee has or will
have a prohibitory impact on its ability to compete. See also, In the Matter of Level 3
Communications, LLC; Petition for Declaratory Ruling That Certain Right-of-Way Rents
Imposed by the New York State Thruway Authority Are Preempted Under Section 253, FCC
Docket No.WC 09-153.
16 Qwest Corp. v. City of Portland, 200 F. Supp. 2d 1250 (D. Or. 2002); aff’d in part, rev’d in
part, remanded by Qwest Corp. v. City of Portland, 385 F.3d 1236 (9th Cir. 2004); cert denied
by City of Portland v. Qwest Corp., 544 U.S. 1049 (2005).
17 In the Matter of Acceleration of Broadband Deployment Expanding the Reach and Reducing
the Cost of Broadband Deployment by Improving Policies Regarding Public Rights-of-Way and
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Commission lacks jurisdiction to assess state or local government right-of-way

compensation and management under Section 253(c).18

But there are also numerous policy reasons why the Commission should not adopt rulings

that would allow providers to raise new challenges to IRNE, to I-Nets, or more broadly, to

efforts by municipalities that are creating new middle mile opportunities. IRNE provides

services, and connections that incumbents had no incentive, and were not willing to provide.

Exposing municipal networks to new federal litigation based on a revision of Section 253 will

not result in improving broadband deployment; it will result in discouraging the development of

networks that can spur broadband use by critical, anchor institutions.

In light of this limited recitation of the actual facts and decisions, it should be clear that

this example does not support Verizon’s thesis that cities are putting up obstacles to broadband

deployment because in-kind requirements are demonstrably not an obstacle, they are not a

significant problem and they are not a growing problem. In fact, they are not a problem in any

sense, because, as the City noted above, it enjoys the most competitive broadband market in

Oregon.19

Wireless Facilities Siting, MB WC Docket No. 11-59, Comments of the National League of
Cities, the National Association of Counties, the United States Conference of Mayors, the
International Municipal Lawyers Association, the National Association of Telecommunications
Officers and Advisors, the Government Finance Officers Association, the American Public
Works Association, and the International City/County Management Association (July 18, 2011)
(“National Associations’ Comments”) at 53-62.
18 These reasons are explained in more detail in filings in the Level 3 docket including,
Comments of The National Association of Telecommunications Officers and Advisors (filed
October 15, 2009); Reply Comments of The National Association of Telecommunications
Officers and Advisors and The International Municipal Lawyers Association (filed November 5,
2009).
19 Portland’s Comments at ii.
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III. NEXTG’S ATTACK ON THE CITY’S RIGHT-OF-WAY FEES MISSTATES THE
FACTS AND SHOULD ALSO BE REJECTED BY THE COMMISSION

In its comments, NextG takes aim at another alleged barrier to broadband deployment –

what it describes as “patently unreasonable charges” by local governments, including Portland.20

NextG has a franchise that allows it to install a fiber optic-fed distributed antenna system in the

City’s rights of way.21 NextG labels the City’s charges to use the public rights-of-way for this

purpose as “expensive”, and then makes a series of claims that create an inaccurate impression as

to the charges it must pay. NextG claims it must pay annual franchise fees based on a percentage

of total revenue or mile of fiber “plus” a $10,000 annual use fee; a $3000 fee per pole per year; a

$2,000 one time application fee per pole; and an audit fee not to exceed $5,000 once every five

years. NextG also complains it must post a $10,000 perpetual bond and a $10,000 construction

bond.22

All the fees complained of, with two exceptions (the $2000 per pole permit application

fee and the $3000 per pole per year fee) are spelled out in the NextG franchise agreement with

Portland, and were agreed to by the company.23 It is not clear from NextG’s comments whether it

20 In the Matter of Acceleration of Broadband Deployment Expanding the Reach and Reducing
the Cost of Broadband Deployment by Improving Policies Regarding Public Rights-of-Way and
Wireless Facilities Siting, MB WC Docket No. 11-59, Comments of NextG Networks, Inc. (July
18, 2011) (“NextG’s Comments”), 13-16.
21 See Ordinance No. 180377, Grant a Franchise to NextG Networks of California, Inc., doing
business as NextG Networks West, for five years for Telecommunications Services, and
establish terms and conditions (Ordinance), Section 3, which is available online here:
http://www.portlandonline.com/cable/index.cfm?a=128432&c=34422. The franchise was
recently renewed on similar terms. Ordinance No. 184797 (adopted by the Portland City Council
on August 10, 2011, effective September 10, 2011) http://tinyurl.com/Ordinance184797.
22 Id.
23 As discussed below, the $2000 per pole permit application fee does not apply to NextG and is
not a franchise fee, and the $3000 per pole per year fee is a type of franchise fee that is not
applicable to NextG’s franchise.
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believes the fees in its franchise are excessive individually or cumulatively. But in any case,

NextG’s discussion is not accurate.

For the record, NextG’s franchise requires it to pay annual fees for use of the right-of-

way of 5% of gross revenues or $10,000, whichever is greater.24 Thus, these are alternative fees,

not cumulative fees as NextG portrays them. NextG also wrongly claims it is also required to pay

annual $3000 per pole fees.

The audit fee is in Section 3.E. of the franchise. NextG only pays audit costs if the audit

reveals a serious shortfall in franchise payments. Thus, if the audit reveals that NextG had paid

95% or less of the franchise fees owing for the period, it must pay all of the audit costs not to

exceed $5000. If the audit reveals NextG had paid more than 95% but less than 98% of the

franchise fees owing for the period, NextG must pay half of the audit costs not to exceed $5000.

To put it another way: if NextG accurately reports and pays its franchise fees, the City bears the

cost of the audit; but if the audit shows the company is not in material compliance with its

obligations, the company pays. This rewards companies that comply with fee obligations, while

ensuring that a provider cannot advantage itself by paying less than it is owed, and forcing the

City to incur costs to catch the error. The fee is completely avoidable by simply accurately and

24 The $10,000 minimum charge is a minimum threshold for occupancy of the right-of-way. This
minimum charge is set applying a “market” approach to encourage franchisees to deploy
promptly, rather than take a franchise which sits dormant and serves to discourage other potential
entrants. This is not unlike the economic thinking behind Commission use of spectrum auctions
rather than lotteries to incentivize rapid deployment rather than speculation or hoarding. For
example see Gregory L. Rosston and Jeffrey S. Steinberg, “Using Market-Based Spectrum
Policy to Promote the Public Interest”, (FCC January 1997),
http://wireless.fcc.gov/auctions/data/papersAndStudies/spectrum.txt;
FCC Report to Congress on Spectrum Auctions, FCC 97-353, (rel. October 9, 1997),
http://wireless.fcc.gov/auctions/data/papersAndStudies/fc970353.pdf;
Evan Kwerel, Spectrum Auctions Do Not Raise the Price of Wireless Services: Theory and
Evidence (FCC OPP, October 2000),
http://wireless.fcc.gov/auctions/data/papersAndStudies/SpectrumAuctionsDoNotRaisePrices.pdf.
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appropriately reporting revenues subject to the contractual obligation. Moreover, this is a

common contractual requirement uniformly required in Portland franchise agreements.

The franchise’s bond requirements – a $10,000 performance bond and a $10,000

construction bond (the latter required during all times when NextG is performing any

construction work above, in or under the streets requiring a street opening permit)– are standard

franchise terms imposed on all users of the right of way for the protection of the public. They

give the City some protection in case of non-performance – for example by covering some of the

costs if a provider causes damage in the rights of way or abandons facilities. The City has been

forced to absorb these costs in the past – it happened with MetroFi.25 A city cannot be expected

to bear the risk of non-performance of such vital matters as road repair or removal of facilities (if

the cost of a bond is really so burdensome, it is highly questionable as to whether NextG is a

viable operation, as even a small incident could easily result in costs equivalent to the value of

the bond). NextG offers no reasons as to why it should be accorded special treatment as

compared to other users of rights of way, or why the bond amount is unreasonable.

The franchise fees discussed above are compensation for use of the rights of way. The

management of the rights of way – including the review of applications for compliance with

building code and other applications – involves the exercise of the police power. The City Code

requires a review of the placement of antennas in the rights of way for police power purposes,

and the City Code requires a wireless provider must pay for review of its plans to site antennae at

particular locations, whether on public or private property. Thus, what NextG calls the $2000

25 Mike Rogoway, “Defunct Wi-Fi antennas – Portland’s next landmark?”, The Oregonian (April
9, 2009) (noting that MetroFi’s bond of $30,000 would be insufficient to cover costs of removing
installed antennas from city streetlights and signals.)

http://blog.oregonlive.com/siliconforest/2009/04/defunct_wifi_antennas_portland.html

See Portland’s Comments at 11 for further discussion. In that instance the bond was insufficient
to cover the City’s removal costs.
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one time per pole application fee is a standard fee for permits related to installation of large

facilities that require extensive review. Based on the City’s understanding of the type of smaller

facility NextG intends to install, NextG would not be subject to this fee. As mentioned in the

City’s initial comments, permit fees are required by state law to recover costs of processing the

application only, and the costs charged are designed to recover those costs. As the City

explained in its initial comments, it has adopted a pro-active, and highly praised approach to

siting that requires significant effort. NextG cannot and does not claim that the fees actually

exceed City costs.

The fees clearly have not hindered deployment by other wireless providers. Today, there

are a total of 67 antennas and wireless attachments in active use on utility poles in the City’s

streets.26 It is possible, of course, that NextG wants to negotiate a different fee structure with the

City for its own business purposes. But the fact that NextG may not like the fee does not alter

the fact that it is in place, and has not prohibited others from providing service. Legally, it is

certainly not appropriate to find a fee unlawful based on “speculation” as to a particular

provider’s cost structure.27 Thus, the Commission can and should disregard NextG’s claims that

the City’s fees are a barrier to broadband deployment. NextG has not made any case.

IV. THE COMMISSION SHOULD REJECT CENTURYLINK’S
UNSUBSTANTIATED CLAIM THAT REVENUE-BASED FRANCHISE FEES
HINDER BROADBAND DEPLOYMENT

Although it does not name the City of Portland specifically, CenturyLink characterizes

revenue-based fees charged by Oregon’s home rule cities (like Portland) as “excessive” and a

26 Portland’s Comments at 11.
27 MCI Telecomms. Corp. v. U.S. West Communs., 204 F.3d 1262, 1270-1271 (9th Cir. 2000)
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barrier to deployment.28 CenturyLink offers no real evidence to support its claim that the fees are

excessive; rather at most it argues that “cost-based fees…allow for streamlined permitting and

ready deployment of infrastructure.”29

The problem with CenturyLink’s argument is that the facts actually show there is no

connection between the fees Portland charges and more streamlined permitting or greater

broadband deployment. The cases cited above involved claims by CenturyLink’s predecessor,

Qwest, that the fees being charged in several Oregon cities, including Portland, prohibited or

effectively prohibited the provision of services. Factually those claims failed – the company was

unable to identify a single service that it had, or would be effectively prohibited from providing

as a result of the charges. In the context of the federal litigation, responding in discovery

requests, Qwest was not able to factually identify any delay resulting from the City’s franchise

fee, or from any other provision of Portland’s franchise agreement or City Code provisions. To

the contrary, Portland has been praised as “one of the best cities to work with in regard to

permitting.”30 It is also has the most competitive telecommunications market in the state, a fact

consistently re-affirmed by annual studies conducted by the Oregon Public Utility Commission.31

28 In the Matter of Acceleration of Broadband Deployment Expanding the Reach and Reducing
the Cost of Broadband Deployment by Improving Policies Regarding Public Rights-of-Way and
Wireless Facilities Siting, MB WC Docket No. 11-59, Comments of CenturyLink (July 18,
2011) (“CenturyLink’s Comments”), 4-9.
29 CenturyLink’s Comments at 6.
30 Portland’s Comments at 9. The industry comment was made by a representative of TW
Telecom at the Broadband Strategic Plan Industry Meeting held on June 3, 2011, City Hall 1221
SW 4th, Council Chambers. A transcript is available upon request.
31 The Oregon Public Utility Commission has been conducting surveys of competition in the
local telecommunications market within the state since 2003.
http://www.oregon.gov/PUC/telecom/telerpts.shtml (last accessed September 28, 2011). For
example, see, Oregon Public Utility Commission Local Telecommunications Competition
Survey – Year 2010 Report
http://www.oregon.gov/PUC/telecom/2010_Telecommunications_Competition_Survey.pdf
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CenturyLink claims the “cost-based” fees in Colorado, Washington, Arizona, Iowa and

Minnesota “allow for streamlined permitting and ready deployment of infrastructure.”32 But the

company provides no figures that actually show broadband deployment levels in these states are

higher than in Oregon, with its “non-cost based” franchise fees. In fact, the statistics do not

support CenturyLink’s claim. The National Associations’ Comments included a comparison of

broadband levels in Oregon and Colorado that showed broadband deployment in Oregon

surpasses deployment in Colorado.33

There is no evidence that Portland’s fees have deterred, and substantial evidence that the

structure actually has increased the vitality of the communications marketplace. For example,

economist Alan Pearce, Ph.D., analyzed the City of Portland’s telecommunications market

against the markets in various other similarly situated cities, including Charlotte, NC; Cleveland,

OH; Denver, CO; and Kansas City, MO. Portland charged providers for the use of its rights-of-

way, and required carriers to make “in-kind” contributions. Many of the other cities that Dr.

Pearce analyzed did not impose any such right-of-way compensation requirements. Yet Dr.

Pearce found: “An examination of the relative numbers of competitive telecommunications

service providers in the comparable cities clearly demonstrates that the city of Portland has a

relatively large number of competitive providers. . . . .”34 That is, there is no evidence that

charging fees actually discourages deployment.

32 CenturyLink’s Comments at 6.
33 National Associations’ Comments at 11.
34 Expert Report of Alan Pearce, Ph.D., Time Warner Telecom of Oregon, LLC v. City of
Portland, CV 04- 1393 (D. Or. 2006), attached hereto as Exhibit 1.
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Thus, a more likely explanation for the varying deployment levels is the one offered by

the comments and expert studies filed by the National Associations– there simply is no

correlation between right of way fees and broadband deployment.35

V. CRITICISMS OF THE CITY ON PCIA’S “PROBLEMS LISTS” ARE WITHOUT
MERIT AND SHOULD BE DISREGARDED

PCIA includes the City on two of its problems lists, and in both cases the inclusion is

questionable, raising fundamental questions as to the reliability and accuracy of PCIA’s lists as a

whole.

A. PCIA Mischaracterizes The City’s Collocation Review

PCIA includes Portland on its list of jurisdictions that allegedly require applicants for

collocations to go through a full zoning review and hearing and obtain a variance or special use

permit for each new collocation on a tower regardless of the status of the existing tower.36

Quite simply, this is not correct. The City encourages collocation.37 According to the Portland

City Code, “Facilities operating at 1,000 watts ERP or less, locating on any existing radio

transmission tower that has been [either] approved as a conditional use or allowed under Section

33.274.035” are allowed without a conditional use and are exempt from the regulations of

Portland’s Zoning Code (Title 33).38 Section 33.274.035 allows certain facilities, including new

towers in certain areas to be installed without a conditional use review.

35 National Associations’ Comments, 9-16.

36 In the Matter of Acceleration of Broadband Deployment Expanding the Reach and Reducing
the Cost of Broadband Deployment by Improving Policies Regarding Public Rights-of-Way and
Wireless Facilities Siting, MB WC Docket No. 11-59, Comments of PCIA – The Wireless
Infrastructure Association and the DAS Forum (A Membership Section Of PCIA) (July 18,
2011) (“PCIA’s Comments”), Exhibit B, 8.
37 Portland’s Comments, 10.
38 Portland City Code (PCC) 33.274.030(L).
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B. PCIA Takes Issue With Having To Meet With Affected Neighborhoods
Although This Smooths The Siting Process To The Benefit Of Industry

PCIA also complains of various “right of way issues” and among them includes a

complaint that Portland requires tower companies to meet with affected neighborhoods prior to

applying to install facilities in the right-of-way.39 There is no explanation offered for why PCIA

thinks this is an “issue” or what should be done about it. Presumably, PCIA would rather not

have tower companies hold these neighborhood meetings. However, as the City pointed out in

its initial comments, in actual fact the neighborhood meeting requirement was added to smooth

what had otherwise sometimes been a contentious process, and the City considers it to have been

an improvement.40 The PCIA approach suggests that PCIA or its members simply do not grasp a

point AT&T makes in its comments: even if a City approves a tower site, neighborhood

opposition may in fact make it impossible to build a tower. In the City’s experience, if a provider

is willing to confront neighborhood concerns honestly, and to adjust its designs to address

legitimate concerns in advance of commencing construction, it is far more likely that opposition

will be more muted. The contrary is also true: if the City must tell homeowners “we are sorry,

but your concerns are of importance to us, but the Commission has adopted a rule that requires

us to permit construction without public input,” the only remedy will be for neighborhoods to

organize opposition to the carriers who will use the towers, and to those who lease property to

the homeowners. The fact that the PCIA misses this very basic point suggests that it and at least

39 PCIA’s Comments, Exhibit B, 9.
40 Portland’s Comments, 12-13, 15. In fact, AT&T complained that many landlords refuse to rent
space to tower providers, even when permitted by local rules, because of neighborhood
opposition. See In the Matter of Acceleration of Broadband Deployment Expanding the Reach
and Reducing the Cost of Broadband Deployment by Improving Policies Regarding Public
Rights-of-Way and Wireless Facilities Siting, MB WC Docket No. 11-59, Comments of AT&T
(July 18, 2011) at 11. (“Even landlords that initially express interest will very often buckle under
such pressure and withdraw their offer, because they want good relations with their
neighbors and do not want to be the target of a public campaign.”)
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some of its members need to become familiar with zoning and permitting processes, and why

public involvement is ultimately a plus, and not a negative for legitimate providers. This is

something that the Commission could perhaps facilitate through its own field hearings;

regulations would be a mistake.

VI. THE COMMISSION SHOULD FOCUS ITS EFFORTS ON ISSUES OF
FEDERAL CONCERN SUCH AS RF EMISSIONS

The City supports the comments filed by Montgomery County, Maryland, and joins the

County in urging the Commission to focus its efforts to encourage broadband deployment, not on

regulating local governments, but on education and issues such as RF emissions.41 These are

matters clearly within the Commission’s jurisdiction and ones that cry out for federal leadership.

The City urged the Commission to work with other responsible federal agencies to update RF

emission studies in 2009 to no avail.42 With the proliferation of smartphones and other wireless

devices, the need for action is more pressing today than ever. It would be a more appropriate use

of Commission resources to address the significant amounts of misinformation circulating in

cyberspace. As more antennae are deployed, public concerns and misperceptions over RF issues

are likely to increase, not decrease.43 A failure of the Commission to provide easily accessible

and current information merely lends apparent credence to those who oppose any antennae

placement, anywhere, anytime.

41 In the Matter of Acceleration of Broadband Deployment Expanding the Reach and Reducing
the Cost of Broadband Deployment by Improving Policies Regarding Public Rights-of-Way and
Wireless Facilities Siting, MB WC Docket No. 11-59, Comments of Montgomery County,
Maryland (July 18, 2011) (“Montgomery County’s Comments”), 40-42.
42 For example, see Resolution No. 36706 of the City Council in May 2009 requesting the
Commission to work on revisiting and updating studies on the potential health concerns arising
from RF emissions, attached hereto as Exhibit 2.
43 See, e.g., Siddhartha Mukherjee, “Do Cellphones Cause Brain Cancer?”, New York Times
Sunday Magazine (April 13, 2011) (reviewing twenty years of research studies on cellphone
exposure and cancer risks.) http://www.nytimes.com/2011/04/17/magazine/mag-17cellphones-
t.html?_r=1 (last accessed September 29, 2011).






















































































































