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DEFINITIONS

PURCHASE AND SALE AGREEMENT
This Purchase and Sale Agreement (the "Sale Agreement" XE "Sale Agreement" ), dated as of the_____ day of ____________, 2002 (the "Effective Date" XE "Effective Date" ), is by and between THE PORT OF PORTLAND, a Port district of the State of Oregon (the "Port" XE "Port" ), and the CITY OF PORTLAND, a municipality of the State of Oregon (the "Buyer" XE "Buyer" ).

1. SALE AND PURCHASE

1.1 Description of Real Property

Buyer agrees to purchase from the Port and the Port agrees to sell to Buyer a parcel of land located in the City of Portland, Multnomah County, Oregon, situated in an area commonly known as Port Center, consisting of approximately 8.01 acres of land (comprised of 6.77 acres of usable land and 1.24 acres of greenway trail and river bank area), described in attached Exhibit A and shown on Port drawing SI 2002-1, attached as Exhibit B (the "Property").

1.2 Purchase Price and Survey

The purchase price for the Property is TWO MILLION SEVEN HUNDRED SEVENTY TWO THOUSAND SEVENTY ONE AND 28/100 DOLLARS ($2,772,071.28) (the "Purchase Price").  The Purchase Price is based upon the amount of $409,464 per acre (or 9.40 per square foot) multiplied by 6.77 (the total acreage of usable land within the Property). 

2. Buyer’s Use and Development of the Property 

2.1 Buyer's Development

Buyer wishes to purchase the Property in order to construct and operate Buyer's West Side Combined Sewer Overflow ("CSO" XE "CSO" ) Tunnel, Pump Station & Pipelines Project and all future modifications thereof (the "Facility" XE "Facility" ).  Buyer, and not the Port, shall be responsible for the cost and construction of any improvements required by the City of Portland or other governmental agency as part of its or their approval of permit(s) for the Facility.  Buyer agrees that if, after Closing, Buyer has not commenced construction of the pump station and/or the tunnel shaft comprising a portion of the Facility within five (5) years after the date of the Deed (described in Section 8) is recorded in the deed records of Multnomah County, the Port shall have the right to repurchase the Property as further provided in the Deed.

2.2 Port Center Development Standards

Prior to commencing construction of the Facility, Buyer shall submit to the Port, for the Port's review and approval, detailed plans of the Facility as required by the Port Center Development Standards dated February 2, 1990 (the "Standards" XE "Standards" ), which Standards are attached hereto as Exhibit C.  To ensure compliance with the Standards, Buyer shall submit to the Port for review and approval, with regard to any permanent improvements, the following:  (i) the name of the proposed contractor; (ii) preliminary plans prior to commencement of construction and final plans and specifications, as available; (iii) a site-use plan; (iv) architectural renderings; and (v) as-built drawings of the site plan and utilities after completion of work, as appropriate.

2.3 Variance from the Standards

The following variances from the Standards for Buyer's planned improvements for the Facility are hereby approved:  (a) the maximum height of any structure on the Property, excluding roof-mounted objects, may be forty (40) feet; (b) within fifty (50) feet of the front property line, no structure shall exceed twenty (20) feet in height; and (c) structures associated with power supply and distribution are not subject to height limitations; provided that no such structures shall be located within one hundred fifty (150) feet of the most westerly boundary line of the Property, Grantee shall locate, design and screen such structures to minimize their impact on views from the Adjacent Parcel (defined in Section 2.5 below) and the location and design of such structures is subject to review and comment by the Port as part of its review for compliance with the Standards.
2.4 Landscaping Requirements

As part of Buyer’s obligation to meet the landscaping requirements set forth in the Standards, Buyer shall install and maintain irrigated landscaping within the right-of-way of N. Port Center Way adjacent to the Property.  The landscaping shall be completed as a part of and not later than the completion of the construction of the Facility.

2.5 Greenway Requirements

Buyer shall install a Greenway trail and landscaping on the Property as required by the City of Portland in conjunction with Buyer's development of the Facility.  Buyer shall also install the Greenway trail and landscaping as required by the City of Portland on the parcel adjacent to and northwest of the Property (the "Adjacent Parcel"), which Buyer is leasing from the Port under a lease agreement to be executed simultaneously with this Sale Agreement.  Buyer agrees to construct the Greenway trail and landscaping on both the Property and the Adjacent Parcel in accordance with the Willamette River Greenway Trail Easement recorded April 14, 1992, Book 2529, Page 1874, a copy of which is attached hereto as Exhibit D.  Buyer shall be solely responsible for continued maintenance of the trail and landscaping on the Property.  Buyer shall also be responsible for continued maintenance of the trail and landscaping on the Adjacent Parcel, until the trail is open for public use or until termination of Buyer’s lease of the Adjacent Parcel, whichever occurs first.  Buyer will not incur any Common Area Assessments for any maintenance by the Port or other parties of the Greenway trail and landscaping on the Property or the Adjacent Parcel.  Buyer shall be responsible for any regrading of the river bank as may be required by the City of Portland in conjunction with the construction of the Greenway trail improvements on the Property.  If regrading is required by the City of Portland on the Adjacent Parcel, the Port agrees that such regrading is not the responsibility of Buyer.
2.6 Public Access Way

If, as part of its approval of Buyer's greenway trail, the City of Portland requires that a public access way be constructed to connect N. Port Center Way to the greenway trail, Buyer must construct such access way entirely on the Property; provided, that, with notice to and consultation with the Port, said access way may be located half on the Adjacent Parcel and half on the Property, but only if no other location on the Property can meet the City of Portland's requirements.  Buyer shall not agree to placement of such public access way entirely on the Adjacent Parcel, without the Port's express written consent.

2.7 Common Area Assessment

2.7.1 General

During the term of the Lease described in Section 6.3 and after Closing, a Common Area fee ("Common Area Assessment"xe ""Common Area Assessment"") shall be paid by Buyer on an annual basis.  The Common Area Assessment will be based on Buyer's proportionate share of costs associated with operating, maintaining and improving the Common Areas of Port Center, Phase II, which is depicted in the attached Exhibit E (the "Phase II Common Area").  "Buyer’s Proportionate Share" of the Phase II Common Area costs shall be calculated by (a) determining the percentage that the Property represents of the total acreage sold by or leased from the Port within Port Center Phase II, which is outlined in Exhibit E; and (b) multiplying the total cost by this percentage, the product of which shall be the amount charged to the Property.  Buyer shall receive an annual billing for its share of the Common Area Assessment, which shall be payable within thirty (30) days of receipt.  Buyer's Common Area Assessment for the first year the Common Area Assessment becomes effective shall be prorated based on the effective date. 

2.8 Survival

The foregoing covenants under this Section shall survive and be enforceable following Closing and shall be included in the Deed.
3. Escrow Agent; payment of purchase price

Upon execution of this Sale Agreement by both parties, the Port shall deposit a copy of the fully executed Sale Agreement with Chicago Title Insurance Company, whose address is 888 SW Fifth Avenue, Suite 930, Portland, OR  97204 (the "Escrow Agent" XE "Escrow Agent" ).  No earnest money shall be required in connection with this transaction.  At Closing (defined in Section 4.1), Buyer shall pay, in immediately available funds, the entire Purchase Price after credit for any rent payments made under the Lease described in Section 6.3 below, and any applicable portion of the rent paid under a Permit and Right of Entry entered into by the parties for use of the Property.  In addition to the Purchase Price, Buyer agrees to pay Buyer’s share of closing costs, pursuant to Section 4.2 of this Sale Agreement.

4. closing and Escrow

4.1 Closing

For purposes of this Sale Agreement, "Close XE "Close" ," "Closing XE "Closing" ," or "Closed XE "Closed" ," shall mean the date on which all of the necessary documents have been deposited with the Escrow Agent and the Escrow Agent has  (a) disbursed the full amount of the Purchase Price to Port; (b) recorded on behalf of Buyer the Deed referred to in Section 8; (c) issued or authorized the issuance of the Title Insurance Policy referred to in Section 9; and (d) complied with all other escrow instructions of the Port and Buyer imposed as a condition of Closing.

4.2 Closing Date; Costs; Escrow instructions

Unless extended by mutual written agreement of the parties, Closing shall occur no later than thirty (30) days after the City of Portland approves the Partition described in Section 6.2.1 (the "Closing Date" XE "Closing Date" ) at the offices of the Escrow Agent.  Each party shall pay one-half (1/2) of the escrow fee.  Buyer shall pay any recording fees and other Closing costs normally and customarily attributable to a buyer in Multnomah County, Oregon.  The Port shall pay for the cost of a standard title insurance policy.  If Buyer elects to obtain extended coverage, Buyer shall pay the difference between the premium for a standard coverage title insurance policy and an extended coverage title insurance policy and shall pay survey costs necessary to issue such extended coverage.  At Closing, Seller, at its option and at its expense, may obtain a seller’s policy of title insurance.  Buyer and Port hereby authorize their respective attorneys to execute and deliver to the Escrow Agent any additional or supplemental escrow instructions as may be necessary or convenient to implement the terms of this Sale Agreement and to Close this transaction.  In the event of any conflict between such additional or supplemental escrow instructions and the express terms of this Sale Agreement, the terms of this Sale Agreement shall control.

5. preliminary title report

The Preliminary Title Report, dated September 10, 2002, Order No. 240755, issued by the Escrow Agent, showing the condition of the title to the Property, is attached hereto as Exhibit F (the "Title Report" XE "Title Report" ).   
6. conditions precedent to closing; Lease of property

6.1 Conditions Precedent to Buyer’s Obligations

Buyer acknowledges that it has completed its due diligence review of the Property except as to title matters.  Prior to taking possession of the Property under the Lease described in Section 6.3 below, Buyer shall have approved all exceptions listed in the Title Report.  As to those exceptions that are not acceptable to Buyer, the Port shall have no obligation to remove such exceptions but the Port shall cooperate reasonably, at no cost to the Port, in the Buyer’s efforts to remove any such exceptions.  Such exceptions, together with any exceptions to title created or suffered by Buyer, its employees, contractors or agents, for which Buyer shall be responsible, are hereinafter referred to as "Permitted Encumbrances XE "Permitted Encumbrances" ." 

6.2 Condition Precedent to Buyer’s and Port’s Obligations

The following contingencies of sale must be satisfied not later than the Closing Date or other date otherwise indicated:
6.2.1 Approval of Property Partition

On or before Closing, the City of Portland shall have approved a partition legally creating the Property’s boundaries as approximately shown in attached Exhibit A (the "Partition").  The Port shall be responsible for applying for the Partition.  Buyer and the Port will cooperate with each other as reasonably necessary to apply for and obtain the Partition and shall share equally the costs associated with creating the Property as part of the Partition including without limitation the Partition application, plat and survey. 

6.2.2 Adjacent Property Lease

On or before Closing, Buyer shall have executed a lease agreement for the lease of the Adjacent Property. 

6.3 Lease of Property

Until the Partition is approved and prior to Closing, the Port shall lease the Property to Buyer pursuant to that lease agreement between the parties to be executed simultaneously with the execution of this Sale Agreement (the "Lease").  All rent paid under the Lease shall be applied to the Purchase Price at Closing.  Buyer shall not be entitled to take possession under the Lease until after the satisfaction or waiver of Buyer’s title review contingency set forth in Section 6.1 and provided that Buyer has not otherwise elected to terminate this Sale Agreement as a result of such contingency.  The Lease shall continue until Closing, or, if the City of Portland does not approve the Partition, then the Lease shall continue for a term of 99 years.  In addition, the Port shall have the right to terminate the Lease if Buyer has not commenced construction of the Facility on the Property within five (5) years from the Effective Date of the Lease.  Before Closing, in the event of any conflict between the provisions of Section 16 of this Sale Agreement and the provisions of the Lease, the provisions of the Lease shall control.  

7. Waiver/Satisfaction of Conditions

Unless deemed satisfied as stated in Section 6.1, the condition(s) set forth in Section 6.1 may be waived only by Buyer.  The condition(s) set forth in Section 6.2 may not be waived by either party.  Unless the contingencies are satisfied, deemed satisfied or waived by expiration of the time limits as set forth above, this Sale Agreement shall terminate without liability to either party, except any liabilities which are specifically stated to survive termination.

8. Form of Deed

At Closing, the Port shall execute and deliver to Buyer a Special Warranty Deed (the "Deed" XE "Deed" ) in substantially the form set forth in Exhibit G conveying the Property to Buyer, subject only to the Permitted Encumbrances.  
9. title insurance

At Closing, the Port shall authorize the Escrow Agent to issue Buyer a standard owner’s policy of title insurance, insuring the vesting of fee title to the Property in Buyer in the amount of the Purchase Price, subject only to the Permitted Encumbrances.   

10. Taxes

There shall be no pro-ration of taxes.  The Property is presently exempt from payment of real property taxes under Oregon law because it is in Port ownership.  Assuming that the Property remains tax exempt under Buyer's ownership, no real property taxes should be assessed against the Property.  If the Property does become taxable, Buyer shall have full responsibility for payment of all applicable real property taxes which accrue after Closing.  Buyer is responsible for investigating all tax matters at its own expense, determining all necessary filing and qualification requirements, meeting all necessary filing due dates, and meeting all other regulatory requirements.  

11. Possession

Buyer shall be entitled to possession of the Property immediately upon the earlier of Closing or execution of the Lease by Buyer and the Port.
12. Common Area Maintenance Assessment and Restrictive Covenants

The Property is subject to an annual charge for Common Area Maintenance and other covenants, conditions, and restrictions on the Property as set forth in the Deed and in the Standards.
13. Property Condition  

The Port makes no warranties or representations regarding the condition of the Property, including, without limitation, the environmental condition of the Property, (except as noted in Section 16.3 herein, to establish future environmental liability) the suitability of the Property for Buyer’s intended uses, or the availability of utilities needed for Buyer’s intended purposes.  The Port acknowledges that after reasonable inquiry and to the best of its knowledge it has provided to Buyer copies of all reports and information regarding the condition of the Property except for such reports and information that may be exempt from public disclosure based on attorney-client or attorney work product privilege.  For purposes of the foregoing sentence, (a) "reasonable inquiry" shall mean inquiry of the Port’s managers with property management or environmental management responsibility of the Property and review of Port’s records and (b) "knowledge" shall mean the current actual knowledge of such managers.  

14. Representations and Warranties of Buyer

In addition to any other covenants, representations, or warranties of Buyer contained in this Sale Agreement, the following constitute representations and warranties of Buyer to the Port:

14.1 Legal Authority

Buyer has the legal power, right, and authority to enter into and carry out all terms and conditions of this Sale Agreement and the instruments referred to in this Sale Agreement and to consummate the transactions contemplated in this Sale Agreement.

14.2 Authorized Agent

The persons executing this Sale Agreement and the instruments referred to in this Sale Agreement on behalf of Buyer have the legal power, right, and actual authority to bind Buyer to the terms and conditions of this Sale Agreement.  

14.3 Binding Obligations

This Sale Agreement and all documents required by it to be executed by Buyer are and shall be valid and legally binding obligations of Buyer and shall be enforceable against Buyer in accordance with their terms.

15. Representations and Warranties of the Port

In addition to any other covenants, representations, or warranties of the Port contained in this Sale Agreement, the following constitute representations and warranties of the Port to Buyer:

15.1 Legal Authority

The Port has the legal power, right, and authority to enter into and carry out all terms and conditions of this Sale Agreement and the instruments referred to in this Sale Agreement and to consummate the transactions contemplated in this Sale Agreement.

15.2 Authorized Agent

The persons executing this Sale Agreement and the instruments referred to in this Sale Agreement on behalf of the Port have the legal power, right, and actual authority to bind the Port to the terms and conditions of this Sale Agreement.  

15.3 Binding Obligations

This Sale Agreement and all documents required by it to be executed by the Port are and shall be valid and legally binding obligations of the Port and shall be enforceable against the Port in accordance with their terms.

16. ENVIRONMENTAL provisions  

16.1 Definitions

For the purposes of this Sale Agreement, the following definitions shall apply.

16.1.1 Environmental Law

"Environmental Law" XE "Environmental Law"  shall mean applicable federal, State of Oregon and local laws, regulations, rules, permit terms, codes and ordinances now or hereafter in effect, as the same may be amended from time to time, and applicable decisional law, which in any way govern materials, substances, regulated wastes, emissions, pollutants, animals or plants, noise, or products and/or relate to the protection of health, natural resources, safety or the environment.

16.1.2 Hazardous Substance

"Hazardous Substance" XE "Hazardous Substance"  includes any and all substances defined or designated as hazardous, toxic, radioactive, dangerous, or regulated wastes or materials, or any other similar term in or under any Environmental Law.  Hazardous Substance shall also include, but not be limited to, fuels, petroleum, and petroleum-derived products.

16.1.3 Environmental Cost

"Environmental Cost" XE "Environmental Cost"  includes, but is not limited to, costs and damages arising from or relating to:  (i) any actual violation of or noncompliance with any applicable Environmental Law; (ii) claims for damages, response costs, natural resources restoration or damages, regulatory oversight costs or fees, audit costs, fines, fees, or other relief relating to matters addressed in any applicable Environmental Law; (iii) Hazardous Substance Releases as defined in Section 16.1.4; and (iv) violations of any environmental provisions of this Sale Agreement.  Costs and damages, as used in this Section, shall include, but not be limited to:  (a) costs of evaluation, testing, analysis, remediation, removal, disposal, monitoring, and maintenance; (b) Port internal staff time and fees of attorneys, engineers, consultants and experts, whether or not taxable as costs, incurred at, before, or after trial, appeal, on petition for review or administrative proceedings; (c) lost revenue and natural resources damages; and (d) diminution of value, loss, or restriction on use of property; and (e) the cost of decommissioning and removing any underground, mobile or aboveground storage tank and related facilities.  

16.1.4 Hazardous Substance Release

"Hazardous Substance Release" XE "Hazardous Substance Release"  shall mean the spilling, discharge, deposit, injection, dumping, emitting, releasing, leaking, or placing of any Hazardous Substance into the air or into or on any land or waters, except as authorized by a then-current and valid permit issued under applicable Environmental Law.

16.2 Contaminated or Treated Media

Buyer assumes ownership of and all risks of liability associated with, any excavation, removal, post-removal treatment or transportation of treated or contaminated media, including soil, rock, slurry, industrial by-products, liquid waste or waste ("Contaminated Media") on, to or from the Property in connection with the construction of the Facility or construction of future modifications to the Facility, and the Port shall have no obligation to incur Environmental Cost associated with such Contaminated Media.  Buyer shall have no obligation to incur Environmental Costs associated with any such Contaminated Media outside the excavations for any improvements Buyer constructs on the Property and shall have no obligation to incur Environmental Costs for any preexisting Hazardous Substance contamination located outside such improvements.
16.3 

Initial Audit 

The initial audit of the Premises shall consist of the Port's environmental audit based on ASTM Standard E 1527-00, conducted by Hart Crowser, Inc., entitled Environmental Site Assessment Port Center Parcels, Swan Island, Portland, Oregon and dated September 3, 2002

 ("Initial Audit" XE "Initial Audit" ).  The Initial Audit shall serve as a baseline for determination of future environmental liability, as described in more detail in Section 16.4
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16.4 Buyer’s Liability

16.4.1 Hazardous Substance Releases

Buyer shall be responsible, to the extent required by law, for any Hazardous Substance Release on or from the Property and the Environmental Cost arising therefrom, on other properties, in the air or in adjacent or nearby waterways (including groundwater) which results from or occurs in connection with Buyer’s occupancy or use of the Property occurring at any time after Buyer takes possession of the Property under the Lease described in Section 6.3 or continuing after Closing.

16.4.2 Conditions Not Associated With the Buyer and Undiscovered at the Time of Initial Audit

The Initial Audit shall be used as a baseline for determination of future liability.  If the presence of a Hazardous Substance, a Hazardous Substance Release, violation of applicable Environmental Laws or violation of an environmental provision of this Sale Agreement is discovered or disclosed, that was not discovered or disclosed in the Initial Audit and it is not associated with the Buyer, its contractors or employees activities or omissions on the Property, then Buyer and the Port shall perform an equally funded investigation to determine the cause of and responsibility for such matter.  In the event the parties agree that the Port or the Buyer is responsible for such matter, the responsible party shall reimburse the other its Environmental Cost associated with the investigation and shall promptly perform corrective actions regarding such matter pursuant to the terms of this Sale Agreement.

16.4.3 Exception for Contaminated Media

The foregoing Section 16.4.2 is subject to the provisions of Section 16.2 above.

16.5 Port’s Liability for Hazardous Substance Releases

Subject to the provisions of Section 16.2, the Port shall only be responsible, to the extent required by law, for any Hazardous Substance Releases on or from the Property and the Environmental Cost arising therefrom, on other properties, in the air or in adjacent or nearby waterways (including groundwater) which results from or occurs in connection with the Port’s acts or omissions or ownership or use of the Property prior to Buyer’s occupancy or use of the Property.
16.6 Port Access to Property

The Port and its representatives shall have the right to enter upon the Property to implement any remedial investigation, source control or other remedial activities that are required of the Port by the Oregon Department of Environmental Quality or the United States Environmental Protection Agency.  Such entry shall be made with reasonable advance notice and during normal business hours, when practical, except in cases of emergency.  Buyer waives any claim against the Port for damages for any injury or interference with Buyer’s business, any loss of occupancy or quiet enjoyment of the Property, or any other loss occasioned by such entry, except to the extent caused by the negligence or willful misconduct of the Port.  

17. General Indemnity

To the extent allowed under Oregon law, Buyer agrees to defend, indemnify, and hold harmless the Port from and against, and reimburse the Port for all claims, actions, damages, injuries, costs, loss, or expenses incidental to the investigation and defense thereof, arising out of the acts or omissions of, or use or occupancy of the Property by Buyer, its agents, contractors, employees or assignee(s).  To the extent allowed under Oregon law, the Port agrees to indemnify, hold harmless and defend Buyer, its commissioners, officers and employees from and against and to reimburse Buyer for all claims, actions, damages, injuries, costs, loss or expenses incidental to the investigation and defense thereof, arising out of the acts or omissions of, or the use or occupancy of the Property by the Port, its agents, contractors or employees.  XE "Costs" 
18. default/Failure to Close

18.1 Remedies

If either party fails to abide by the terms of this Sale Agreement, then the aggrieved party shall have available to it all remedies available at law or in equity, including for breach of contract, provided that under no circumstances will either party be liable to the other for consequential damages.  
18.2 No Breach

In no event shall the Port be in default of this Sale Agreement if a court order prohibits the Port from performing as otherwise required hereunder.  In addition, in no event shall Buyer be in default under this Sale Agreement if a court order prohibits Buyer from performing as otherwise required hereunder.

19. GEneral

19.1 No Third-Party Benefit and No Assignment

Nothing in this Sale Agreement gives or shall be construed to give or provide any benefit, direct, indirect, or otherwise, to any third parties.  This Sale Agreement may not be assigned.  
19.2 Attorney Fees

If a suit, action, or other proceeding of any nature whatsoever (including without limitation any administrative proceeding and any proceeding under the U.S.  Bankruptcy Code) is instituted in connection with any controversy arising out of this Sale Agreement or to interpret or enforce any rights or obligations hereunder, the prevailing party shall be entitled to recover attorney fees and all other fees, costs, and expenses actually incurred as reasonably necessary in connection therewith, as determined by the court at trial or on any appeal or any petition for review, in addition to all other amounts provided by law.  

19.3 Non-Remonstrance

Buyer agrees to waive any rights it may have for the Property to remonstrate against any proposed local improvement districts or similar public-shared funding mechanisms to fund future roadway improvements pertaining to the Property, including, but not limited to, widening and seismic improvements to the existing N. Going Street overpass bridge at the entrance to Swan Island Industrial Park and the widening of the roadway and installation of traffic light improvements to the intersection of N. Port Center Way and N. Going Street.

19.4 Notices

All notices required under this Sale Agreement shall be deemed properly served if hand delivered (including by reputable overnight courier) or sent by certified mail, return receipt requested, to the last address previously furnished by the parties hereto.  Until hereafter changed by the parties by notice in writing, notices shall be sent to the parties at the addresses set forth below:

If by mail to the Port:

The Port of Portland
Property & Development Services
P.O. Box 3529
Portland, OR 97208
Attention: Manager, Property & Development Services
If by hand delivery to the Port:

The Port of Portland
Property & Development Services
121 N.W. Everett
Portland, OR 97209
Attention: Manager, Property & Development Services

If by fax to the Port:

To:  Manager, Property & Development Services
At: (503) 944-7466

To Buyer at:

Westside CSO Project Manager

Bureau of Environmental Services

1120 SW Fifth Ave., Room 1000
Portland, OR 97204





Property Manager





Bureau of Environmental Services





1120 SW Fifth Ave., Room 1000





Portland, OR 97204

If mailed, the notice shall be deemed received five (5) days after the date such notice is deposited in a post office of the United States Postal Service, postage prepaid, return receipt requested, certified mail.  If delivered by hand, the notice shall be deemed received as of the date of delivery or refusal of delivery.  With respect to notices given by facsimile transmission, the burden of proof concerning receipt of the facsimile shall be on the sender who may satisfy the burden by presenting a receipt of the transmission showing the date the transmission successfully occurred, the facsimile number that the transmission was sent to, the name of the party to whom the facsimile was sent, and a copy of the document sent.

19.5 Brokers

Buyer and the Port each represent to one another that they have not dealt with any leasing agent or broker in connection with this Sale Agreement and each (for purposes of this Section only, the "Indemnitor"), to the extent permitted by applicable law, agrees to indemnify and hold harmless the other from and against all damages, costs, and expenses, including attorney, accountant and paralegal fees, arising in connection with any claim of an agent or broker alleging to have been retained by the Indemnitor in connection with this Sale Agreement.
19.6 Performance and Non-Waiver

Time is of the essence in the performance of the obligations set forth herein.  Failure to enforce any provision of this Sale Agreement shall not constitute a waiver of that provision or the future prompt enforcement of that provision.  This Sale Agreement may not be modified, except by the mutual written agreement of the parties, signed by both the Port and Buyer.

19.7 Governing Law

This Sale Agreement shall be governed, construed and enforced under the laws of the State of Oregon.

19.8 No Merger

The waivers, covenants, indemnities, representations, obligations, and warranties contained in this Sale Agreement shall all survive the Closing and shall not merge into the Deed and the recordation of it in the official records.

19.9 Mediation

If any dispute should arise between the Port and Buyer concerning this Sale Agreement or the parties’ obligations or activities hereunder either before or after Closing, the dispute shall be submitted to mediation before a mediator agreed to and compensated equally by both parties, prior to commencement of arbitration or litigation.  If the parties fail to agree on a mediator, a mediator shall be appointed by the presiding judge of the Multnomah County Circuit Court.

19.10 Severability

If any provision of this Sale Agreement is held to be invalid or unenforceable, the remainder of this Sale Agreement, or the application of such provision to persons or circumstances other than those to which it is held invalid or unenforceable, shall not be affected thereby, and each provision of this Sale Agreement shall be valid and enforceable to the fullest extent permitted by law.

19.11 Headings and Table of Contents

Section headings and the table of contents contained in this Sale Agreement are for convenience in reference and are not intended to define or limit the scope of any provision of this Sale Agreement.

19.12 Exhibits Incorporated by Reference

All Exhibits attached to this Sale Agreement are incorporated by reference into this Sale Agreement for all purposes.

19.13 Interpretation of Sale Agreement

This Sale Agreement is the result of arms-length negotiations between the Port and Buyer.  Therefore, any ambiguity subject to interpretation contained herein shall not be construed against the Port by reason of its preparation of this Sale Agreement.

19.14 Defined Terms

Capitalized terms shall have the meaning given them in the text of this Sale Agreement.

19.15 Entire Agreement

This Sale Agreement represents the entire agreement between the Port and Buyer relating to Buyer’s purchase of the Property.  It is understood and agreed by Buyer that neither the Port nor the Port’s agents or employees have made any representations or promises with respect to this Sale Agreement or the making or entry into this Sale Agreement, except as expressly set forth in this Sale Agreement.  No claim for liability shall be asserted based on any claimed breach of any representations or promises not expressly set forth in this Sale Agreement.  All oral agreements, if any, are void and expressly waived by Buyer.

19.16 Land Use

THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE WITHIN A FIRE PROTECTION DISTRICT PROTECTING STRUCTURES.  THE PROPERTY IS SUBJECT TO LAND USE LAWS AND REGULATIONS, WHICH, IN FARM OR FOREST ZONES, MAY NOT AUTHORIZE CONSTRUCTION OR SITING OF A RESIDENCE AND WHICH MAY LIMIT LAWSUITS AGAINST FARMING OR FOREST PRACTICES AS DEFINED IN ORS 30.930 IN ALL ZONES.  BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES AND EXISTENCE OF FIRE PROTECTION FOR STRUCTURES.

IN WITNESS WHEREOF, the parties hereto have subscribed their names.

	BUYER

CITY OF PORTLAND

By: 


Title: 


APPROVED AS TO FORM:

By:  


City Attorney

APPROVED BY CITY COUNCIL ON:

______________________________________
	SELLER
THE PORT OF PORTLAND

By:


Bill Wyatt, Executive Director

APPROVED AS TO LEGAL SUFFICIENCY FOR THE PORT

By: 


Counsel for the Port of Portland

APPROVED BY COMMISSION ON:





