
Exhibit A

INTERGOVERNMENTAL AGREEMENT

BETWEEN THE PORTLAND DEVELOPMENT COMMISSION AND THE TRI-COUNTY METROPOLITAN TRANSPORTATION DISTRICT OF OREGON FOR INTERSTATE AVE. REAL PROPERTY TRANSFERS

THIS INTERGOVERNMENTAL AGREEMENT FOR INTERSTATE AVE. REAL PROPERTY TRANSFERS (this “Agreement”) is made by and between the TRI-COUNTY METROPOLITAN TRANSPORTATION DISTRICT OF OREGON, a mass transit district of Oregon (“Tri-Met”), and the CITY OF PORTLAND, a municipal corporation (“City”), and PORTLAND DEVELOPMENT COMMISSION, a municipal corporation (“PDC”), as of the ____day of ________, 2002.

RECITALS

A. Tri-Met is the fee owner of certain real property located adjacent to north Interstate Avenue, commonly known as 5513 N. Maryland Ave. and further described in Exhibit A attached hereto and incorporated by this reference (“Olberding Property”).  

B. The City is fee-owner of certain encumbered real property located on north Interstate Avenue, commonly known as 5536 N. Interstate Ave. and further described in Exhibit B, attached hereto and incorporated by this reference (“Mitchell Property”).  The Mitchell Property and Olberding Property are jointly referred to herein as “Property” or “Properties”.

C. Tri-Met is constructing a light rail segment along Interstate Avenue, commonly referred to as the “Interstate MAX” line segment (“Project”).  As part of the Project, Tri-Met has to erect building units designed to process electricity to provide power to the light rail trains (“Substation” or “Substations”).  A Substation is needed in the area of the Olberding Property.

D. PDC is the City’s lead agency coordinating redevelopment efforts in the area known as the Interstate Corridor Urban Renewal Area  (“Interstate Corridor”).  PDC has identified the area of the Olberding Property as part of its station revitalization plan.

E. PDC would like to have the Olberding Property as part of its redevelopment objectives in the area, and has asked the City and Tri-Met to exchange their respective properties.  Tri-Met and the City are willing to exchange their respective properties, but only on terms set forth in this Agreement.

NOW, THEREFORE, in consideration of the mutual promises contained herein, and other good and valuable consideration, the parties agree as follows:

1. Property Transfers.  Subject to any required approvals set forth herein, Tri-Met and the City agree to transfer the Olberding Property and Mitchell Property, respectively, as follows:

a. Olberding Property.  Tri-Met will transfer the Olberding Property free of any encumbrances to the City by executing a statutory warranty deed substantially in the form attached hereto as Exhibit C-1. The consideration for the transfer will be the exchange of the Mitchell Property and the covenants contained in this Agreement and the deeds.

b. Mitchell Property.   The City will transfer the Mitchell Property free of any encumbrances to Tri-Met by executing a statutory warranty deed substantially in the form attached hereto as Exhibit C-2.  The consideration for the transfer will be the exchange of the Olberding Property and the covenants contained in this Agreement and the deeds.

2. Closing.  This transfer will be closed in escrow.  The escrow agent shall be licensed in the State of Oregon as an escrow company mutually satisfactory to the parties.  The parties agree to execute the necessary escrow instructions to allow the escrow agent to close this transaction in accordance with the terms of this Agreement.  Closing shall occur not later than May 15, 2002, unless extended by mutual agreement of the parties in writing.  Tri-Met shall pay the escrow agent's fees for transacting the closing and any recording fees necessary to complete this transaction.  Tri-Met and the City hereby authorize their respective attorneys to execute and deliver to the escrow agent any additional or supplemental escrow instructions as may be necessary or convenient to implement the terms of this Agreement and to Close this transaction.  In the event of any conflict between such additional or supplemental escrow instructions and the express terms of this Agreement, the terms of this Agreement shall control.

3. Closing Conditions. Closing is subject to the following conditions:

a. The City and Tri-Met being able to provide evidence of marketable title to the Properties free and clear of any liens, encumbrances, and security interests other than easements of record for access or utilities.  Such title shall be evidenced by Preliminary Title reports issued by a title company licensed to do business in the State of Oregon.  The City and Tri-Met will obtain Preliminary Title insurance reports for their respective property at their own expense. The recipient party shall have the right to review the Preliminary Title report and any exceptions noted in such report.  In the event either party objects to any exceptions noted in such report, they shall notify the providing party in writing of such objections and the other party who provided the title report shall have not less than 10 days to remove or cause to have removed from the report the objectionable exceptions.  Unless a party objects to such exceptions, or if a party accepts the exceptions in writing once having objected, such exceptions shall be deemed acceptable ("Permitted Encumbrances").  In the event the party providing a title report cannot remove, or cause to have removed such exceptions, the recipient party shall have the right to terminate this Agreement and neither party shall have any further liability or obligation under this Agreement.

b. Final approval of the conveyance from the Federal Transportation Administration (“FTA”).

4. Title Insurance.  PDC shall furnish, at Tri-Met’s expense, a purchaser's title insurance policy for each Property in the amount of the appraised value of the Properties insuring the City and Tri-Met against loss or damage sustained by reason of the unmarketability of either title, or liens or encumbrances thereon, excepting matters contained in the usual printed form exceptions in such title insurance policies.

5. Permit of Entry.  Upon execution of this Agreement, the City will execute a permit of entry granting Tri-Met access to the Mitchell Property to begin any work necessary for construction of the Substation.  PDC has removed the existing structure, foundation, and other site equipment (including any oil furnace tank) from the site of the Mitchell Property, at its sole expense and cost.

6. Air Rights.  The parties recognize that eventual redevelopment of this block may entail development of the air rights above the Substation (and the substation ground mat) which Tri-Met intends to erect on the Mitchell property.  This Agreement does not obligate Tri-Met to allow such air rights development.  The parties agree to negotiate the terms of this possible air rights development if and when a redevelopment project is proposed which would entail use of the air rights above the Substation.

7. Breach of Agreement.  Neither the City nor Tri-Met will have breached this Agreement by reason of any failure to perform a material obligation under this Agreement if the failure arises out of causes beyond their control and without their fault or negligence.  Such causes may include, without limitation, acts of God or the public enemy, acts of the federal or state governments, fires, floods, epidemics, volcanic eruptions, quarantine restrictions, strikes, freight embargoes, and unusually sever weather.  Should either the City or Tri-Met fail to perform because of a cause described in this section, the City and Tri-Met shall make a mutually acceptable revision in the rights and obligations of the parties under this Agreement.

8. Representations.
The parties represent that to the best of their knowledge, after appropriate inquiry under the circumstances, their respective properties are in compliance with all local, State and Federal environmental laws and regulations; and further, that the respective properties do not present a threat to the health and safety of individuals conducting maintenance and construction activities beneath the surface and that any material excavated from the property can be disposed with clean fill material.  They further represent that they have disclosed all knowledge of any release of hazardous substances onto or from their respective property, and disclosed any known report, investigation, survey, or environmental assessment regarding the subject property.  "Release" and "hazardous substance" shall have the meaning as defined under Oregon law.

9. Environmental Liability.
It is understood and agreed that Tri-Met and the City are not accepting any liability for any release of hazardous substances onto or from the Mitchell Property or the Olberding Property, respectively, and that neither party is attempting to convey any such liability.  Subject to the limitations of liability provided in the Oregon Tort Claims Act, and the Oregon Constitution, both Tri-Met and the City, their successors and assigns, agree to defend, indemnify and hold harmless the other, their officers, agents, and employees against all liabilities, damages, losses, claims, demands, actions, and suits (including attorney fees and costs) resulting from the presence or release of hazardous substances onto or from the respective property occurring before the exchange.  This provision shall not apply to a release of hazardous substances onto or from the Properties caused by the officers, agents or employees of the transferor or grantor under the respective deeds.  Any action taken pursuant to this provision shall not constitute an admission of liability or waiver of any defenses to liability.

10. Indemnification:

a.
Subject to the limitations of liability provided in the Oregon Tort Claims Act, and the Oregon Constitution, the City shall hold harmless, defend, and indemnity Tri-Met, its directors, officers, agents, and employees, against all claims, demands, actions and suits (including all attorneys fees and costs) arising from the City’s performance of this Agreement where the loss or claim is attributable to the negligent acts or omissions of the City, its agents, officers, employees, or contractors.

b. Subject to the limitation of liability provided in the Oregon Tort Claims Act, and the Oregon constitution, Tri-Met shall hold harmless, defend and indemnify the City, its directors, officers, agents, and employees, against all claims, demands, actions and suits (including all attorney fees and costs) arising from Tri-Met’s performance of this Agreement where the loss or claim is attributable to the negligent acts or omissions of Tri-Met, its agents, officers, employees, or contractors.

11. No Waiver.  Tri-Met, PDC or the City’s failure to object to any breach of this Agreement shall not constitute a waiver of that party’s right to object to any additional breach or to require specified performance of this Agreement.

12. No merger.
The waivers, covenants, indemnities, representations, obligations, and warranties contained in this Agreement shall all survive the Closing and shall not merge into the deeds and the recordation of the deeds in the official records.

13. Integration and Modification.  This Agreement includes the entire agreement of the parties and supersedes any prior discussions or agreements regarding the same subject. This Agreement may be modified only by a written agreement signed by authorized representative of the parties.

14. LAND USE DISCLAIMER.  THE PROPERTY DESCRIBED IN THIS INSTRUMENT MAY NOT BE WITHIN A FIRE PROTECTION DISTRICT PROTECTING STRUCTURES.  THE PROPERTY IS SUBJECT TO LAND USE LAWS AND REGULATIONS, WHICH, IN FARM OR FOREST ZONES, MAY NOT AUTHORIZE CONSTRUCTION OR SITING OF A RESIDENCE AND WHICH LIMIT LAWSUITS AGAINST FARMING OR FOREST PRACTICES AS DEFINED IN ORS 30.930 IN ALL ZONES.  BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED USES AND EXISTENCE OF FIRE PROTECTION FOR STRUCTURES.

IN WITNESS WHEREOF, the parties have executed this Agreement effective the date first noted herein.

CITY OF PORTLAND
TRI-COUNTY METROPOLITAN TRANSPORTATION DISTRICT OF OREGON

By: ________________________

          By: __________________________

Name: _____________________

          Neil McFarlane, Executive Director

Title: ______________________

PORTLAND DEVELOPMENT

COMMISSION

By: _______________________

Name: ____________________

Title: _____________________

EXHIBIT A

Olberding Property Description

EXHIBIT B

Mitchell Property Description

EXHIBIT C-1

GRANTOR'S NAME AND ADDRESS:




Tri-County Metropolitan Transit District of Oregon




710 N.E. Holladay Street







Portland, OR  97232






AFTER RECORDING RETURN TO:


John Baker 


Manager Real Property


Tri-County Metropolitan Transit District of Oregon


710 N.E. Holladay Street


Portland, OR  97232

UNTIL A CHANGE IS REQUESTED, ALL TAX STATEMENTS SHALL BE SENT TO THE FOLLOWING ADDRESS:


Tri-County Metropolitan Transit District of Oregon




710 N.E. Holladay Street







Portland, OR  97232


STATUTORY WARRANTY DEED



TRI-COUNTY METROPOLITAN TRANSPORTATION DISTRICT OF OREGON ("Tri-Met"), Grantor herein, conveys and warrants to THE CITY OF PORTLAND, a municipal corporation, Grantee herein, the real property described in the attached Exhibit A.



The true and actual consideration for this conveyance is other property or value.



THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY DESCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS.  BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED.

USES AND TO DETERMINE ANY LIMITS ON LAWSUITS AGAINST FARMING PRACTICES AS DEFINED IN ORS 30.930.



DATED this _____ day of                                                 , 2002.

TRI-COUNTY METROPOLITAN TRANSPORTATION 

DISTRICT OF OREGON

By:  ____________________________________






Neil McFarlane, Executive Director Capital Projects

STATE OF OREGON

)





)  ss.

County of  Multnomah
)



This instrument was acknowledged before me on this ____ day of _______, 2002 by ____________________, of the Tri-County Metropolitan Transportation District of Oregon.







______________________________








NOTARY PUBLIC FOR OREGON








My Commission Expires: _______

ACCEPTANCE

THIS DEED IS accepted hereby this           day of                                           , 2002.

CITY OF PORTLAND

By: _________________________​​​​​​​_____________

Name: ___________________________________

Title: ____________________________________                                                 
STATE OF OREGON

)





)  ss.

County of Multnomah

)



This instrument was acknowledged before me on this ____ day of ________, 2002 by _________________, and on behalf of the City of Portland.








______________________________








NOTARY PUBLIC FOR OREGON








My Commission Expires: _______

EXHIBIT C-2

GRANTOR'S NAME AND ADDRESS:




City of Portland


_____


_____






AFTER RECORDING RETURN TO:


City of Portland


______


______

UNTIL A CHANGE IS REQUESTED, ALL TAX STATEMENTS SHALL BE SENT TO THE FOLLOWING ADDRESS:


City of Portland


______


______


STATUTORY WARRANTY DEED



THE CITY OF PORTLAND ("City"), a municipal corporation, Grantor herein, conveys and warrants to TRI-COUNTY METROPOLITAN TRANSPORTATION DISTRICT OF OREGON ("Tri-Met"), Grantee herein, the real property described in the attached Exhibit A.


The true and actual consideration for this conveyance is other property or value.



THIS INSTRUMENT WILL NOT ALLOW USE OF THE PROPERTY DESCRIBED IN THIS INSTRUMENT IN VIOLATION OF APPLICABLE LAND USE LAWS AND REGULATIONS.  BEFORE SIGNING OR ACCEPTING THIS INSTRUMENT, THE PERSON ACQUIRING FEE TITLE TO THE PROPERTY SHOULD CHECK WITH THE APPROPRIATE CITY OR COUNTY PLANNING DEPARTMENT TO VERIFY APPROVED 

USES AND TO DETERMINE ANY LIMITS ON LAWSUITS AGAINST FARMING PRACTICES AS DEFINED IN ORS 30.930.



DATED this _____ day of                                                 , 2002.

CITY OF PORTLAND

By:  ____________________________________








Name:  _________________________________

Title:    _________________________________

STATE OF OREGON

)





)  ss.

County of  Multnomah
)



This instrument was acknowledged before me on this ____ day of _______, 2002 by ____________________, of the City of Portland.







_______________________________







NOTARY PUBLIC FOR OREGON







My Commission Expires: _______

ACCEPTANCE

THIS DEED IS accepted hereby this           day of                                           , 2002.

TRI-COUNTY METROPOLITAN TRANSPORTATION 

DISTRICT OF OREGON

By: _________________________​​​​​​​_____________

Neil Mc Farlane, Executive Director  Capital Projects                                              
STATE OF OREGON

)





)  ss.

County of  Multnomah
)



This instrument was acknowledged before me on this ____ day of ________, 2002 by Neil McFarlane, and on behalf of Tri-County Metropolitan Transportation District of Oregon.







_______________________________







NOTARY PUBLIC FOR OREGON







My Commission Expires: _______
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