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Overview of Portland City Code 3.21.160 – Hearing Appeals

Mr. Woboril introduced this portion of his presentation by saying that he would like to walk the CRC members through recent changes in the Code relating to CRC and CRC appeal authority and explain what they mean.

“There are two concepts I want to talk about that run through the Code that are not explicit in the Code, and are important in understanding how it’s set up and why it’s set up the way it is.  One is scope of review and the idea of how broad a subject area a review is going to look at.  Scope of review is defined in a couple of places here, and not explicit.  We’re going to talk about that.  The other is standard of review – what standard to apply as you look at the evidence and you review that particular subject area in the scope of review.  And part of it is this idea and concepts are again not explicit in the Code but are clearly being followed in the creation of the Code, having to do with the role of CRC.  In the handout on the Code, the first two pages are all definitions.  There’s one definition on the bottom, ‘Supported by the Evidence.’  It’s very important that we talk about what you’re trying to decide in your hearings.” 

After the above introduction, Mr. Woboril began his discussion of Code Section 3.21.160 – Hearing of Appeals:

“We can start on the Code provisions that direct you on how to conduct your appeals.  You see both scope of review and standard of review in A.1.a, b, and c.  

“A.1.a. talks about your review of investigations, and scope of review is the investigation – whether or not you think that the investigation was conducted in an adequate manner in the citizen’s and City’s interest.  There is no standard of review here….   Really, it’s up to you to decide whether or not you feel you should recommend that there be further investigation by IA or IPR of the case.  So the scope, again, is the investigation, and the standard of review is up to you to apply.  This is the situation that the City has left up to you to decide whether or not you’re satisfied with the adequacy of the investigation.

“[A.1.] b. and c. have to do with another review, and that has to do with the connection between the findings that are generated by the City employees and the evidence on the record.  That’s the scope: the findings and the evidence.  And standard of review – and we have to go back to that definition here – the standard of review is whether or not the finding is supported by the evidence.  On the second page you’re going to see a definition of ‘Supported by the Evidence,’ and that is: ‘A finding regarding a complaint is supported by the evidence when a reasonable person could make the finding in light of the evidence, whether or not the reviewing body agrees with the finding.’  What this is getting at is the possibility that there could be several reasonable findings based on a certain body of evidence.  The City is asking you whether or not the City’s employees have made a reasonable finding, given the evidence in the record.  And there may be a number of reasonable findings.  You may think that one of the findings is better than another of the potential reasonable findings.  The question, though, is whether the City employees acted reasonably….”

Mr. Woboril responded as follows to a request from Mr. Bissonnette for further clarification of the reasonable person standard of review: “It’s a fairly common standard in law….   The way I look at it is, if you can see that it is a reasonable decision, that the decision maker got to the conclusion in a reasonable way, you’ve got yourself a reasonable decision by that decision maker.  Other people will talk about that it must be based on reason, there can’t be irrationality behind it, and you can see or acknowledge – maybe not completely agree, but acknowledge – that the pieces of the decision are linked up in a rational, logical manner.  You may weigh certain linkages differently than the decision maker, but if you have to acknowledge that in fact there’s reason and sense to it, you have yourself a reasonable decision.”

Mr. Bissonnette gave an example of a case in which he could understand how the decision maker reached his decision, but he perceived that there was a disconnect in the logic.  Mr. Woboril responded that “if in your mind there is no logical connection, and things can’t mean what the decision maker says they mean, I think you’re talking about an unreasonable conclusion at that point.”

Mr. Woboril continued: “The next part of the Code that has to do with review is the next page, 2.B.  This has to do with the nature of your hearing….   The Mayor wanted to make very clear that he wanted CRC to be able to take in any evidence, any information that anybody wanted to bring CRC at its hearing.  It’s an issue of to what purpose that new information can be put.  They certainly wanted CRC to be a place with no filter –  essentially no filter for new information.  And B is all about that: ‘The Committee may receive any oral or written statements volunteered by the complainant or the member or other officers involved or any other citizen.’  And then further on we see that that information goes to Council….  We’ll get to what you can do with that information in a moment.

“C is about Council.  'Witnesses' has to do with authority.  Subsection D has to do with your authority in these hearings, and you have the ability to require – strong language in D.1 – require that City employees come and talk to you about their findings and about the investigation….  Subsection 2 indicates that you do not have subpoena power.  There was some question during the debates before Council this last fall about whether or not CRC had subpoena power.  Subpoena power in the City is – the Council is the body in the City that has subpoena power.  Council can delegate subpoena power.  Absent the delegation, none of the officials in the City, none of the agencies in the City has subpoena power.  There’s been a delegation of subpoena power to the Director of IPR.  Council made a decision not to delegate subpoena power to CRC as of the latest revisions to the Code.”

Mr. Woboril then went back up to subsection B:  “This has to do with scope of review.  There were ambiguities last fall in whether or not CRC, in taking in all of the unfiltered information at a hearing, could add that information directly to the record that CRC is reviewing, and Council had a chance over the course of the fall to decide what role it wanted CRC to play and decided to stick with what Council understood the situation to be before these latest changes.  We see that reflected in the last sentence of B: ‘When the Committee’s review process develops new information,’ which you’re entitled to do at your hearings, ‘the Committee may consider the new information when determining if additional investigation is warranted.’  

“You have two scopes of review.  One is if the investigation is adequate, and the other is whether or not the findings link up with the evidence in the records.  So new information is available to you, to use in determining whether you think further investigation is warranted or when to send a case back based upon hearing this information at the hearing, ‘but the Committee may not incorporate the new information in the evidentiary record the Committee considers when determining if a finding is supported by the evidence.’  The new information adds a new stature of hearings available to you to make a decision about the adequacy of the investigation.  You can’t add to the record and then make a decision on the findings.  

“As I understand it, the principal, how it works, is if you have new information that causes you to be concerned that the investigation is not complete and that perhaps other findings should have been made or other allegations should have been asserted by the City employees, you have the power to recommend that it go back for further investigation, and then eventually you will see, if the system is working properly, you’re going to see the new information incorporated in the investigative effort that may generate appropriate allegations or not and findings, and you get a look at those findings down the road.”  

Chair Troy asked what happens if CRC requests further investigation, and the Police Bureau or IPR is unwilling or does not feel that it is a good use of their time.  He asked if that is answered in the Code?

Mr. Woboril responded: “The Code does not  force anybody to respond to the recommendations,” but if CRC recommends further investigation and IPR or the Police Bureau is unwilling to do further investigation, he would expect that there would be a “very public conversation about that, and hopefully people figure a way through it.”  

Chair Troy asked if CRC‘s recommendation could be to controvert the finding if they conclude that without further investigatiion a reasonable person could not have made the decision. 

Mr. Woboril responded: “I don’t think that would work in this system.  To do what you’re talking about, you would have to be an investigative tribunal.  You would have to be able to pull in evidence and incorporate it in the evidentiary record, and there are some bodies that can do that.  You’re not set up to do that.   What Council did when it created this entire system and reaffirmed that in December is that it allows you to make sure that we have a very public forum for putting pressure on the City to make sure things happen – to make sure that the City employees are performing their duties adequately.  You don’t have the ability to actually make the record on which the City will have to stand and then discipline its employees.  There’s a lot of ways this would go very wrong if in fact you took on the powers to be an investigatory tribunal.  You, for instance, then create records on which the City would have to defend its discipline decisions, where the City hadn’t generated that information or hadn’t applied its investigative capabilities and its long experience in these matters….   I’m anticipating something we’ve never seen before, and that is the discipline of an  employee based on something said at a hearing that wasn’t followed up with capable investigation.     

“So if you find something new at a hearing, everybody needs it investigated well.  You don’t know when you first hear it if it’s true or not.  You don’t know its implications.  It may lead to many other things, and you all don’t have the capability to chase all that down.  You, however, can recommend quite publicly that it be chased down, and then  you have the ability to say quite publicly whether you think it was chased down properly and, again, whether you think that the findings that result connect with whatever that investigation developed.  So you have a significant role in making it work right… you don’t have the capability of actually doing the work yourselves.”

Chair Troy expressed concern that CRC’s inability to do more than recommend further investigation could potentially put CRC members in a difficult position.  Mr. Woboril responded that the Code is a living document that can be changed by the policymakers if it is not working as it should.  

Mr. Yarosh asked: “At what point would new information become evidence?” 

Mr. Woboril responded that it would be up to CRC to decide if the new information was properly incorporated into the evidentiary record.   

Director Baptista asked for additional clarification of the reasonable person standard.  

Mr. Woboril responded that the logic chain that leads to the decision maker to the conclusion is what matters, not one’s view of the facts.  

Director Baptista asked Mr. Woboril to clarify whether CRC is able to add allegations.  

Mr. Woboril’s responded as follows: “The Mayor got pushed on that and thought long and hard about it and decided to leave the situation as he understood it before the changes, and some of his messaging to the public and Council made very clear that CRC is not an allegation-generating body, that he wants professional staff to do that.  He did, however, appreciate the value of CRC’s view on appropriate allegations, and he wanted to make sure that the Auditor’s forms – the forms you fill  out in your conferences or following your hearings, have a place for you to articulate concerns you might have about the allegations, but the Mayor did not think it would work for the City to have this body actually impose the recommendations of the process.”    

