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Cirant a fi'anchise to Oregon Flealth ¿rncl Sciences University fbr telecommunications services, for 
a ¡reriod o1'ten years. (Ordinance) 

'l'lrc City of' Poltlanci orclains: 

Section tr. NAT'UIì"E AND TERM OF GIìANT" 

l.l _G:aúplFratph6.e* 

(A) Oregon Flealth ancl Science University ("OFISU") is a public corporation and is 
Oregon's only academic health center, providing teaching, research and healthcare services to 
the courmunities it serves, which includes the City of Portland, Oregon. To facilitate OHSU 
o1Ícring these services, OIISU is seeking a û'anchise to construct, operate, repair and maintain a 
'i'elecomtnunications System in a designated area in the City of Portland set folth on Exhibit A. 

(ìÌ) The City ol'Poftland, Olegon does hereby grant to OHSU, a public corporation 
ol'e¿rtecJ by the State o1'Oregon in 1995 uncler ORS 353, and to its successors andassigns as 
approvecl by tlte City under Section 16, a 1'ranchise to construct, operate, repair and maintain a 
'feleoommunications System, with all necessary Facilities, located within the Streets, as shown 
in thc tnzrp attached hereto as llxhibit A, which is incolporated by reference. 

(C) At any point during the term of this Franchise, OI-ISIJ may seek to arnend, alter or 
adcl to its J'eiecomrnunications System by filing a rnap showing such proposed changes with the 
Clity's Oifrce lbr Commur-rity'feohnology ancl with the City Engineer. The City shall respond 
with its zrpproval, moclifications, or clenial within 45 days from receiving Grantee's ploposal. 
Iìovvcvet', thc total length of'Grantee's Iracilities in the Streets shall not exceed 6,500 linear feet 
unless separ"zrteiy authorizecl by the City Council by ordinance. 

(D) 'l'hroughout this lrrernchise, the City of Portland, Oregon, shall be referred to as the 
"(lity" ancl OIÌSIJ shall be refèrred to as the "Grantee." 

(lJ) Grantee rnay construct, operate, repair and maintain Grantee's Telecommunications 
System within the Streets in the manner and under the conditions set forth in this Franchise. 

1F) 
'l'his Fr'¿urchise does not authorize Grantee to operate a cable system or provide video 

programnring, ¿ìs cleflned by 47 IJ.S.C. $522. 

1.2 l)uration ol lìranchise. 'I'he term of'this iìranchise, and all the rights and obligations 
pertaining thereto, shall be lbr ten (10) years fi"om the effective date of this Franchise, unless 
termiri¿rtcd sooner ;rs provicled herein. 

1 ,3 Lilfèctive Date. l'he eflèctive date of'tl-ris lìranchise shall be sixty (60) days after passage 
o1'thc fìranchìse by the City Counr:il, unless Grantee f'ails to fìle an unconditional written 
ricccptance of'this lìranchise in accorclance with Section 20.10, in which event this Flanchise 

1 oÍ'21 



Ir*r.rrgqyS 

shall Lreirull andvoid. Thepassagedate olthislìranchiseissetforthonthelastpageofthe
 
oliginal hereoL. as stampecl by the Council Clerlc.
 

1.4 llranchise Not llxclusive. fhis Franchise is not exclusive. The City expressly reserves 
thc right to graurt Jì'auchises, licenses, perrnits or other similar rights to other Persons, as well as 
thc right in its own n¿ìíne as a municipality, to use the Streets for similar or different purposes 
¿rlIou,ecl Cìrantee uncier this lìranchise. 

1.5 Charter and General Ordinances to Appl)¡, To the extent authorized by law, this 
lilanchise is subject to the Charter o1'the City of Portland and general ordinance provisions 
passecl pursuant therelo, al'lècling matters of general City ooncern atrd not merely existing 
contractu¿il rights of Grantee, now in effect or hereafter made effective. Section 10-201through 
10-21 B, inclusive, ol the Charter of the Citl, s¡p.ttland, (1942 cornpilation, as revised in part by 
subsec¡ueut aurendments), as the same now exist or hereafter are amended by the people of the 
Cit¡," ¿11'. hereby incorporatec'l by reièrence and macle a part of this Franchise. Notl'ring in this 
Iri'anr:hise shall be deen-red to waive the requirements of the various codes and ordinances of the 
Cìity regarding permits, fees to be paid or the manner of construction. 

Saction 2. ÐEITINITIONS. 

2.1 Claptions. 'Ihroughout this Franchise, captions ale intended solely to facilitate reading and 
rcl'et'ence provisions of'this Franchise. 1'he captions shall not affect the meaning and 
in terpletation of this Iì'ranchise. 

2.2 Defìnitions. Iìor the plìrpose of this Franchise, the following terms, phrases, and their 
clcliv¿rtions shall have the rneanings given below unless the context indicates otherwise. V/hen 
llot inconsistent with the context, words used in the present tense include the future tense, words 
in the ¡rlural number inclucle the singular number, and words in the singular include the plural 
number. 'fhe worcl "sh¿Ì11" is zrlways manclatory and not merely directory. 

(A) "Attachmeut" means any wire, optical liber, or other cable, or any lelated devioe, 
appetratus ol auxiliary equipment, for the plrlpose of voice, video, or data transmission. 

(lJ) "City" means the City of Portland, Oregon, a municipal corpolation, and all of the 
tcllitory rvithin its corporate bouncl¿uies, as such may change fi'om time to time. 

(C) "City Council" means the Council of the City of Portlan<l. 

(D) "Concluit" means any struoture, or section thereof, containing one or rnore ducts, 
conduits, manholes, hanclhole or other such Facilities in Grantee's Telecommunications Systern. 

(ì-ì) "Duct" nleans any single enclosed raceway f or powel ot communication lines, 
concluctors, opticerl fìtrer, wire or other Facilities for use in connection with Grantee's 
'l'cI ccommunic¿rtions System. 

(F) "Facility" means any tangible component of Grantee's 'I'elecommunications System. 
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((ì) "Iìt'anchise" nreans this orclinâriee, Íìs approvecl by the City Council anel aeeepteel hy
 
Cirantee pursuant to Section 20.I0.
 

(FI) "l larzarclous Substances" has the meaning given by ORS 465.200(16) (2011). 

(l) "Licensee" means any Person li'anchised, licensed or otherwise permitted by the City 
to use the Streets inclucling, if appropliate, the City itself. For the pul'poses of Section 12.2, 
Glantee sh¿rll not be oonstrned to be a "Licensee" as clefined herein. 

(.1) "Minimutn Annual Franchise lìee" shall mean $10,000 in the frrst year of this 
lì'r'anchise, ancJ shall increase by fì 1 ,000 annually, until reaching a minimum of $ 19,000 in year 
ten (10) of'this Ilranchise . 

(l() "Person" rrreans etny nalural person, and any individual, sole proprietorship, 
partnership, itssociation, corporation. cooperative, municipal corporation or other form of 
orgzurization autholized to do business in the State of Oregon. 

(1,) "Stleets" means the surlàce of and the space above and below any public street, road, 
alle¡, 6¡ higliway within the City, used or intencled to be used by tlie general public, to the extent 
thc City has the liglit to allow Grantee to use them, 

(M) "Surplus Ducts or Concluits" are Ducts or Conduit other than those: (i) occupied by 
Grantee or any ¡rrior l-icensee, (ii) unoccupied Ducts or Conduit held by Grantee as an 
elltergetlcy Llso spare, and (iii) unoccupied Ducts or Conduit that Grantee reasonably expects to 
tuse within the next eighteen (18) rnontlis. 

(N) "'l'eleoommunic¿rtions Services" or "Services" means 

(1) Services interconnecting interexchange carriers, competitive carriers, and/or 
lvholesale telccommuuic¿rtions proviclers fòr the puïpose of voice, video, or data transmission; 

(2) Services connecting interexchange carriel's and/or competitive carriers to 
tclephoue conrperuies providing local exchange services for the pllrpose of voice, video, or data 
transmission; 

(3) Servioes cotinecting interexchange carriers and/or competitive carriers to any 
entity other than another interexchange cerrrier, cornpetitive eauier, or telephone company 
providing local exchange services, f'or the purpose of voice, video or data transmission. 

(4) Services interconnectìng any entities, othcr than intercxchange carriers, 
cornpetitive cztn'iers, ol teìephone companies providing local exchange services, for the purpose 
o1'voice, video. or <lata transmission; and 

(5) 1'he clesign, engiueerir.rg, construction, and maintenance of fiber optic cable 
linl<s that aLe not otircrwise connectecl to the Grantee's Telecommunications System. 
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(6) 'l'his l'-ranchise does not authorize Grantee to operate as a telecommunications 
provic'ler. Grantee represents that it has contacted the Oregon Public Utility Commission 
(OPtlC) anci cletermined a lioense fì'om the OPUC is not necessary; and 

(7) Nothing in this l'ìr¿urchise shall preolude Grantee fì'orn entering into a contract 
lol thc t¡sc of'any portìorr ol its'l'elecomrlunications System with any Person for any serviees, 
rvhcther specilìed herein or not, provicled that said Person is another Licensee and has assumed 
lesponsibility f'or obtaining any requilecl authority fì'om the City. 

(O) "I'elecommunications System" or "system" means optical fiber, cables, wires, 
Concluits aucl Duots, and any other necessary lìacilities owred or used by Grantee fur the purpose 
o1'prorzicling'l'elecommunications Services and located in and under the Streets excluding Duets, 
ConclLrits and vaults leased fiom another City fì'anchisee, Licensee or permittee. 

(P) "Yezu'," "Annual." or "Annually" means the period consisting of a full calendar year, 
bcginning .litLiuary 1 ¿inc1 ending December 31, unless otherwise plovided in this Franchise. 

Sec{ion3" CûMP[,]{SATION. 

3. I (A) Aurount of'Compensation. As compensation for the benefits and privileges under 
this llranchise, ancl in oonsideration of pennission to use the Streets, Grantee shall pay to the City 
¿rn rt'lr.rual lìranchise fèe thror,rghout the cluration of this F'ranchise. This Franchise fee shall be the 
grerrter o1'eitlier: (a) the Minimum Annual lìranchise Fee; or (b) $3.63 (for calendaî year 2012) 
pct' litrear tr:ench loot of Grantee's System in the Streets. The total number of linear trench feet 
of'( irantce's System locatecl in the Streets shall be determined by as-built maps submitted by 
Grantce. as ploviclecl in Section 6.1(B). 

(B) 'f'he ratte irer linear trench foot shall increase annually by a percentage equal to the 
change in thc Cousumer Price Index (CPl) f'ol Urban'Wage Earners and Clerical V/orkers for the 
Porllancl, Ologon metropolitan region for the prior year, unadjusted fbr seasonal variations, as 

c'lctcrminecl by the Ilureau o{'l-abor ancl Statistics of the Department of Labor and as published in 
such I.Jureau o1'l,abor Statistics Detailed Iìeport during the time period immediately prior to the 
iltrt' rlutc tll'thc liirncllisc f'cc paynrerrt. 

3.?. l'¡yur$t qIlcurpqsaliq! 

(A) Gr"antee 's first Minimurn Annual Franchise Iree payable under Section 3.1 shall be 
pairì to the City on or lrelbre tire forty-fifth day following the effective date of this Franchise. 
Such payr.nent will be proratecl fol the remaining calendar year beginning frorn the fi'anchise 
cl'Itctivc c'latc (rounded to the nearest month) as calculated in Section 1.3. Thereafter, Grantee 
shall pay cach Minimllm Annual l;ranchise lree by April l5 for that current calendar year 
(.laruary l - fìecenrber 3l). 
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(B) I1'1hc linear foot basccJ fi'anchise f'ee for the calendar year exceeds the Minimurn 

Annu¿rl lriranchise lìee, then Gr¿rntee shall pzry the arnount in exoess to the City on or before May 
15 o1'the lòllowirrg year. 

(C) Payment not receivecJ by the City by the due date shall be assessed interest equal to 
or-rc pcrcenl (1%) simple interest per tnonth. Interest shall be due on the entire late payment from 
the cJate on which the payment was due until the date on which the City receives the payment. 

(D) Grantee shall set tqr electronic find transf'er within sixty (60) days of the fi'anchise 
elJèc1ìr,e clate to submit peryments to the City by Automated Clearing House (ACH) payment 
lcccipts. 'l'he City may approve any written requests fi'om Grantee for waivers from the ACH 
rccluircr:ncnt. 

3.3 Retæ4S. Accompauying each payment to the City under Section 3.1 or Section 3.2, 
Gr¿rntce shall Iìle with the City a written report setting forth the total length of the trenches 
through the Streets occupiecl by Grantee's System ancl Facilities, measured in linear feet along 
tlre ntii.jol axis, the amount per linear foot, together with its calculation of Franchise fee payment, 
any ad.justn.rents f'or inf'lation, and the total arnount due, Such reports shall be in form 
satisllctory to the City. 

3.4 Cost oÍ Pre-fì'anchising ¿rnc'l Publication. Grantee shall pay the pre-fi'anchising costs 
¿rssociatecl rvitir this lìranchise, including publication of this Franchise, as such publication is 
rcqr"rirccl by the City Charter. 

3.5 AcceplLêlrcs: oÍ Pa)¡ment ancl Recompulqlien. No acceptance of any payment pursuant to 
tìris Scction 3 shall be construecl as an accord that the amount paid is, in fact, the correct amount, 
nol'shitll any acceptance of'payrnents Lre construed as a release of any claim the City may have 
fbl lìu'thcr ol aclditiorral sums payable. All arnounts paicl under this Section 3 shall be subject to 
aLrclit by the City, proviclecl that only payments which occurred during a period of sixty (60) 
months prior to the c1¿ite the City notifies Grantee of its intent to perform an audit shall be subject 
to sucll auclit. Grantee agrees to pzry the City for: 

(A) Intelest on any underperyment o1'an amount due under Section 3 that is disclosed as 

the lesult o1'an audit, such interest to be calculated at the interest rate specified in Section 3.2(C). 

(lf) A penalty of'live percent (5%) of the underpayment shall be assessed and due within 
thirty (30) clays of'written notice fi'om the City, if the City's audit discloses that Grantee has paid 
nirrct¡'-{.1ve percent (95%) or less oi'the principal amount owing fbr the period under audit. If 
such 1;lyment is not receivec'l within thilty (30) clays ol'written notice from the City, then interest 
shall be courpounded claily lì'om the date on which the payment was due until the date on which 
the Ciiy leceives the payment, such interest to be calculated at the interest rate specified in 
SectioLr 3.2(C:). 

3.ó .LS_qA.w. II'Cirantee clisputes the City's determination of'underpayment under Section 3, 

Grantoe shall place the clisputecl amount in an escrow acoount at a fìrnancial institution acceptable 
1o the City with instructions agreed to by the City until lllnal resolution. 
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3.7 {utlpf¡.t_tç ô¡rclil 'l'he (ìity and its agents ;rnd represcntativcs shall liave authority to 
arr¿ulÉìcì 1òr anci conduot audits or reviews o1'the relevant financial obligations payable under 
Section 3.5. I'he City rnay determine the scope of audit or review in each instance. All amounts 
paid by Grantee sliall be subject to audit or review by the City, provided that such audit or 
levieu, be completed within five (5) ycars from the date payment was due. City requests for 
ar-lclits or reviews shail be in writing. lllGrantee has not provided copies of all information 
reasouably within the scope o1'the auclit or review to the City within 30 days from the date of the 
writterl recluest, Grantee shall provide access within the Portland metropolitan region, upon no 
lcss than 4[Ì hours prior written notice, and during normal business hours. If the City requests in 
writing th¿rt Grantee proviile, or calrse to be provided, copies of any information reasonably 
within the scope ol'the ¿rudit or review, ancl Glantee fails within 30 days of receipt of the request 
to provicle" or c¿ìust: to lre providecl, such infolmation, then the five (5) year period shall be 
cxtcl.itìecl by one day 1'or ezrch ciay or"part thereof beyond 30 days that Grantee fails to provide, or 
Iàils to cause to be provided, such requestecl information. 

3.U Nç*eigdit Against Other C . Payment of tlie compensation owed pursuant to 
Section 3 sh¿rll not exempt Grantee liom the payment of any license fee, tax or charge on the 
busiuess, occupzrtion, property or income of Grantee that rnay be lawfully imposed by the City or 
other taxing authority, except as may otherwise be provided in the ordinance or ordinances 
imposing such other license fèe, tax or charge. 

Scction 4" GENERAL FINANCIAL AND INSURANCB PROVISIONS. 

4.1 lnsurance. 

(A) At all times dr"rring which Grantee's Facilities are in the Streets as described in 
Seoliou l of this Agreement, Grantee shall comply with the requirements for insurance and other 
applicable lorrns of financial guaranty for right-of-way permits, as established by applicable 
Portland City Cocle ancl administrative regulations in eI'fect as of the date of this Agreement, 
along rvith any revisions implementecl by the City dr-rring the term of this Agreement. Until the 
titrc whcn such adlninistr¿rtive regulations are effective, Grantee shall rnaintain insurance with 
thc rec¡r"rircurenfs ¿rs set 1'ortir in llxhibit B. 

(B) GLantee shall maint¿rin on file witli the City a certificate of insurance certifying the 
ooverage recluiled above. 'fhe certil-rcate of insurance shall be subject to the review and approval 
as to f'orm by the City Attomey's OflÌce. Failure to maintain liability insurance shall be cause 
1òr' r'cvoc¿rtion of'this llranchise by the City. 

(C) Grantee's insurance shall not be canceled or materially altered without thirty (30) 
cla¡zs' 	 wl'itten notice lÌr'st being giving to the City. Iror purposes of this Agreement, 

'',r;t,t''"matclialll, ¿rltered" mc¿ìns that such insurance no longer complies with the requirements for 
insur¿ince pulslrant to Section 4.1. 

4.2 lìaithlìrl Perf'ormance If ond. 
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(A) IJpon the effoofive clate of this lìrzurchise, Grantee shall furnisli proof of the posting 
of a fàithfìrl pcrlÌrt'rnance boncJ running to the City, rvith gooel and sulficient surety approved b¡z 

the City, in the penal sum of not less than $ 100,000, conditioned that Grantee shall well and truly 
observe, liläll, ancl perlbrm each term and condition of the Franchise. Glarrtee shall pay all 
preu'iiums charged f'or the bond, and shall keep the bond in full force and effbct at all times 
throitghout the term o1'the lrranchise, including, if necessary, the time required for removal of all 
o1'(il'antee's'l'elecommunicatior"ls System installed in the Streets. The bond shall contain a 
provision tirat it shall not be tenninated or otherwise allowed to expire without thirty (30) days 

lrlior written notice lirst being given to the City. The bond is subject to review and approval by 
thc (lity Altortre¡, as to whether the certificate ancl insurance eertified is consistent with the 
requiremcnts o1'this Section 4.2, 

(13) During the term ol'the Franchisc, Grantcc shall file with tlie City a duplicate copy of 
the boncl along with witten eviclence of'payment ol'the required premiums. Flowever, in no 
evetrt slrall the City exeroise its rights against the perlbrmance bond under Section 4.2 if abona 
Iicle, good làith ciispute exists between the City and Grantee. 

4.3 ConstrLrctjon lJorld. At all times during which Grantee is constructing, repairing, 
rcplacing or mail.ltaining its llacilities in the Streets, Grantee shall comply with the requirements 
Ibr right-oI''-way permits establishecl by applicable Portland City Code and adrninistrative 
legr"rlations in el''lect as of the date of this Agreement, along with any revisions implemented by 
the City dur"ing the term of this Agreement, for provicling construction bonds or other forms of 
1ìnancial guerranty satisfaotoly to the City. 

Scction 5" COVEI\ANT TO INDEMNIFY AND HOLD CITY HARMLESS. 

5.1 ltdc¡:tni¡catlon - C;en . 'l'o the extent permitted under Article Xl, Section 7 of the 
Oregon Constilr"rtion, eìnd subject to the applicable iimitations of the Oregon Tort Claims Act, 
Cìrantce hereby ¿ìgrees ancl coven¿rnts to indemnify, defend and hold the City, its officers, agents 
anci cmployecs, herrmless fì'om eury claim for injr-rry, damage, loss, Iiability, cost or expense, 
inclr"rcling cor-rlt ¿inc1 appeal costs ¿rnd reasonable zrttorney fees or expenses, arising from any 
casuarlty or acciclent to Person or property by reason of any construction, exoavation or any other 
act clone uncler this lrranchise, by or for Grantee, its agents or employees, or by reason of any 
neglcct or omission of Grantee to keep its 'I'elecommunications System with all necessary 
I'racilities in a s¿rfè conclition, but not iI ar"ising out of or by reason of any negligence or willful 
nrisconduct by the City, its olïcers, agents or employees. The City shall provide Grantee with 
pronpt notice of'any such claim which Grantee shall clefend with counsel of its own choosing 
and no scttlcmeut or comprolrise of'any such claim will be done without the prior written 
approvtrl o1'Gr'¿urtee . Grantee and its agents, contractors and others shall consult and cooperate 
with the City rvhile conclucting its defense oi'the City. 

5.2 Inclemnilìoation *- Ileloc¿rtion, To the extent permitted under Article XI, Section 7 of the 
Orcgon Clonstrtutiou, eLncl subject to the applicable limitations of the Oregon Torl Claims Act, 
Grantee also heleby agrees to indemnify the City, its officers, agents and ernployees, for any 
clan.rages, claims, aclclitional costs or expenses assessed against or payable by the City arising out 
ol'or rcsultirrg, clirectly or inclilectly, lì"orl Grantee's lailure to remove, adjust ol relocate any of 

7 ol21 



3"ffiffi#Æw
 

its 'l'elcoommut.iications System with all relatecl lracilities in the Streets in a timely manner in 
itccoLclance with Section 6.3. unless (ìrarrtee's l'ailure arises directly frorn the City's negligence 
or wi I ll'ul n-iisconclnct, 

5.3 InclemnilÌcation ._ Hazarclous Substances. Grantee agrees to forever indemnify the City, 
its oflìcers, agents and employces, Í}om ernd against any claims, costs and expenses of any kind, 
u¡hefhel'direct or inclirect, or pursLrarlt to any state or f'ederal law statute, regulation or order, for 
the retlov¿rl or remediation ol any leaks, spills, contamination or residues of Ifazardous 
Subst¿rnces, associatec'l with, arising fiom or due to Grantee's Facilities in the Streets. 

Scction 6" CONSTIì.UCTION AND RBLOCATION. 

ó.1 Permits. 

(A) Subject to applicable regulations ol'the City, Grantoe nìay perform all construction 
Ilece ss¿ìry 1'or thr: operation ancl mainteuance ol'its Telecommunications System. All 
cottstruction aud maiutenauoe ol any ancl all Telecommunications System Facilities within the 
Streets shall, regat'dless of who performs installation and/or construction, be and remain the 
respor-rsibility of Grantee. Grantee shall apply for and obtain all permits necessary for 
installation ancl/or oonstruction ol'any such Facilities, and for excavation and laying of any
'l'elecommllnìcations System lìaoilities within the Streets. Grantee shall pay all applicable fees 
cluc lbl City construction permits. 

(Iì) M¿rps. 

(1) Prior to beginnirlg any new construction in the Streets, Grantee shall provide the 
Cìity lÌngineer through the peulitting process with an initial construction sohedule for work in 
the Streets ancl the estimated total cost of'such work together with its permit application. 'When 

(lr¿rntee's coustruction in the Streets is completed, Grantee shall provide the City with electronic 
tutatps showing the location ol'its insfallecl 'felecommunications System Facilities in the Streets, 
as ['ruilt. Such "¿rs-built" maps shall be in a fomr acceptable to the City Engineer. 

(2) One ( 1 ) year" alÌer the eff'eotive date of this Franohise, and annually theleafter in the 
evcnt of'any altelatious, Grantee shall plovide an electronic map to the City Engineer and the 
City's Olfce 1òr Community'1-echnology, or its successor, showing the location of Grantee's 
l'racilities in the Streets on a scale of three thousand five hundred feet (3,500') per inch or 
whatever scale fhe City ancl Grantee agree upotl. 

6.2 l-oc¿ites. Grantee shall comply witli the requirements o1'the Olegon Utility Notification 
Lau," OR S Chapter' 7 51 (2011 ) ancl the re l¿rtecl rules ancl administrative legulations promulgated 
thclcuncler in OAIì Chapter 952. 

6.3 lìclocatiorl. Grantee shall relocate its 'felecommunications System within the Streets 
when the public convenience recluires such change, in compliance with the requirements of 
Portland City Code ¿urcj acJminstrative regulations, and the experlse thereof shall be paid by 
(ìrantee. 
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6.4 ALlqliliarullÌLqllities SLrb-icct to Fra11qþjse. Within thir:ty (30) days of Grantee's 
aoclr,risition ol'any'I'elecommunications System Facilities in the Streets, 01'upon any addition or 
annexation 1o the City of any are¿r in which Grantee retains any such Facilities in the Streets, 
Clrantee shall submit to the City a written statement describing all lìacilities involved, whether 
ai"lthol'izecJ by fì'anohise, license, penlit or any other similar fbrrn of riglit granted by the City, 
anclspccilyingthcloc¿rtionol'allsuchlìacilities. AttheCity'ssoleoption,asexpressedby 
orclir.rance adoptecl by the Cit¡, go.ul.il, such acquired Facilities shall be subject to the terms of 
this Frauchise. with ¿r reasonabie periocl of time provided to Grantee to bring such acquired 
lì¿rcilitics int<; courpliance with this lrranohise, inclr"rding payment of appropriate franchise fees as 

cJeterminecl by the City in accord¿rnce with Section 3. 

Secfion 7" ndES'fLllìATION OF STIIEETS" 

Cirantce shall, alter construction, rnaintenance or repair of Facilities, leave the Streets in as good 
or bctter conclition in all respects as it was befole the commencement of such construction, 
mainl.enancc or repairs, excepting normal wear and tear in strict oompliance with the 
recluirements lbr right-of'-way permits established by applicable Portland City Code and 
acilliustrative reguiations, ancl the expense thereof shall be paid by Grantee. 

Section 8" RESIìRVATION OF CITY STIìEtrT IIIGHTS. 

Noilring in this Franchise shall be çonstrued to prevent tlie City Íìom constructing sewers, 
gracling, paviug, relrairing and/or altering any Street; laying down, repairing or removing water 
nraiusl or constrLrcting or"establishing any other public work or implovement. All such work 
shall be clone, insolàr as practicable, so as not to injure or prevent the unrestricted use and 
operzrtion of'Glantee's 'J'elecommunications System under this Franchise. However, if any 
portiou of Gr'¿ultee's Telecommunioations Systern interferes with the construction or repair of 
any Strcet ol public inrprovement, inclucling construction, repair or removal of a sewer or water 
nrain, tire City may direct Grantee to relocate as provided in applicable regulations of the City. 

Section 9. LrSE ûF GIIANTIIE'S FACII-ITIIi,S BY CITY. 

9.1 New Construction. 

(A) (ìrantee shall provicle twenty (20) busiriess days prior written notice to the City of 
any planned Concluit or l)uct construction. Suoh notice shall include a description of any 

lrlanned Conduit or Duct construction and a rnap showing the planned route in a furm acceptable 
to the City Hngineer. ll'the City clesires Ducts or Conduits along Grantee's planned route, then 
within ten (10) business clays ol'reoeiving the written notice, the City shall provicle a written 
rccluest to Gl'antee and Gr¿rntee shall provide such Conduits or Ducts to the City pursuarf to the 
process set fòrth in this Section 9,1. 

(l)) Iìor new Gr¿rntee Concluit or Duct installation, Glantee will provide additional 
ConclLrit(s) ol Dtict(s) as neeclecl by thc: City: 
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(1) Grantee will conl'er with City prior to fìnalizing plans and specs for any proposed 
nerv bLrild, to establish City requirements fbr Conduit, Duct and access vaults; 

(2) Ilthe City detern-rines a need f or Conduit, Duct and access vaults, City will pay 
(il'antee the clirect increllent¿rl eosts 1'or this work, consisting of material, labor, and design and 
cugiueeriug oosts ¿rssociated with moclifications to the plans and specifications for the segments 
clelìned ancl necessary facilities; 

(3) Grantee will provide suitable documentalion of ownership and include location in 
map submittecl pel Seclion 6.1(B). City will then maintain ownership of and maintenance 
responsibilities l'or the aclditional Concluits, I)ucts, or access vaults. 

((ì) Grantee will provicle separate aoeess vaults for the City, at City's cost, at locations to 
be cletermincd by the City cluling the process notecl in Section 9.1(AXi) above. 

9.2 .eU Use of SL'rtd L C . As needed and specified by the City, City will be 
allowecl to access ancl use Grantee's Sr"rrplus Ducts or Conduits without use fees, subject to the 
sarÌro process and other terms appìicable to Licensees under Section 12 and subject to a separate 
rvritten agreement between the City and Grantee specifying the terms of such access and usage 
by thc City. 

Scction 10" STldllÐT' VACATION. 

lJ¡ron receipt o1 any recluest lòr vacation of any Stleet or poltion thereof used by Grantee, the 
City shall provide Glantee witli the standald notice provided for street vacations. If any Street or 
¡roltiou thereol'used by Grzintee is vacatecl by the City during the term of this Franchise, unless 
thc City Council specilìcally reselves to Grantee the right to continue its installation in the 
vacateci Strect area or Grantee seoures such right from the third party that will have title to the 
arca in which Grantee has its lìacilities, Grantee shall, without expense to the City, remove its 
I'r'acilitics lì'om such Street, restore, repair or reconstruct the Street area where such removal has 
occun'ecl. ancl place the Streel area in such condition as may be required by the Council, which 
sliall bc no worse than the conclitio¡r of'suoh Street immediately prior to rernoval. In the event of 
lziilurc, neglect or lelisal o1'(ilantee, afler thirty (30) days notice by City Counoil, to repair, 
inrplove or m¿rintain such Street portions, the City n'ray do such work or cause it to be done, and 
the clirect cost thereol, zrs Iòund ancl declared by City Council, shall be entered in the Docket of 
City l,iens against eury property ol'Grantee which City niay choose, and sueh lien shall be 
enlòrceci in lihe rrranner ancl with like effect as other liens entered in such docket. The City shall 
make reasonable elTorts to ¿rssist (irantee in iclentilying potential available alternative locations 
rvitliin thc Streets, or', if'requested by Grantee, will cooperate with Grantee's efforts to secure an 
altcnr¿rtc loc¿rtion in the vacated Street area fi:om the fliird party that shall have ownership after 
vac¿rtior"r. 

Scction I l. FACILITY MAII\T'ENANCE. 

Grantec shall plovicle and put in use all llacilities and equipment necessary for the operation of 
its 'l'e lecommunic¿rtions System in a manner that will not cause injury to the City's propelty or to 
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arìy propert), rvithin the City belonging to any Pelson. Notwithstancling the foregoing, it shall 
not be a breach ol Section I1 if sueh injr"rry is no1. reasonably foreseeable by Grantee" Grantec, at 
no expensr: to the City, shall repair, renew, change and improve said Facilities and equipment 
Iì'orn time to time as llìay be necessary to meet the requirement of Section I 1. Grantee shall not 
install any lracilities in 1.he Streets to provide services to any third-parties. The System 
coustl'uctecl, owuecl or controlled by Glantee shall be of good quality and workmanship and shall 
be maintair.iecl in good repair and eflioiency. 

Scctir¡n I2" COMMûI{ USFIRS. 

12.1 ljse oÍ Sr,rrplus ìracilities bly 'fhircl-parties. Grantee acknowledges that the Streets have a 
1ìnife caipacity f-or containing conduits, ducts and other fàcilities" 'Iherefore, Grantee agrees that 
whenever the City Engineer cletermines it is impracticable to permit construction of an 
unclet'gt"ound concluit or duct system by any other Person which may at the time have authority 
fì'onl the City to construct or maintain conduits or ducts in the Streets, the City Engineer may 
recluire Ct'antee to aflòrc1 to sr¡oh Person the right as a Lioensee to use Grantee's Surplus Ducts or 
CloncJLrits in conruron with Grantee, unless safety or engineering concerns cannot reasonably be 
nritigatecl ot'clirninated. l'his right of use shall be subject to Section I2.2,Io the terms and 
conclitions o1'an agreement 1-or use of Surplus Ducts or Conduits entered into by Grantee andthe 
l,icensee, ¿urcl to the sal'ety ancl reliability of Grantee's Telecommunications System and 
uraintenance reqnirements. Any agreement governing the terms and conditions of use of Surplus 
Ducts or Conduits mAy, at Glantee's discretion, r'equire use of Grantee's employees or 
coutr'¿rctors in any work oconrring in Grantee's vaults. If Grantee and the Licensee are unable to 
mr,rtLtally agree Lrpolr the terms and oonclitions of the use of Surplus Ducts or Conduits, the parties 
shall suirnit the matter to final and bincling arbitration to establish such terms and conditions as 

the arbitrator may determine to be làir and equitable. Such arbitration shall be conducted 
accorcling to the proceclures set I'orth uncler the Uniform Arbitration Act, ORS 36.600 through 
36.740 (201 1). 'l'he cost of the arbitration, inclr-rcling the costs of witnesses and compensation of 
thc arbitrators, shzrll be taxed zrgainst the losing party. I{owever, each party shall separately bear 
its own cosl of attorney's fees. 

12.2 _Ç!¡9rc'lination of Licensee [Jsage. 

(A) A Licensee occupying part of a Duct shall be deemed to occupy the entire Duct. 

(13) Grante e sh¿rll give Licensee ancl the City one hundred twenty (I 20) calendar days 
u,r'ittcn noticc of its neecls to occupy any licensed Conduit or Duct and within such notice period 
l,iccnsee shall tal<e one of'the fòllowing actions as directecl by Grantee: 

(1) Pay levisecl oonduit or cluct lent designed to recover the cost of retrofitting the 
ClonclLrit ol Duct with nlultiplexing, optical lìbers, or other space-saving technology sufficient to 
mcet (irautee's space neecls; 

(2) I'ay reviseci concluit or duct rent designed to recover the cost of new Conduit 
or l)uct constructed to mect (}'antee's space neecls; 
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(3) Constluct ancl nlaintain sr.rfficient new Concluit or Duci to meet Grantee's 
spncc ncecls; or 

(4) Vacatc the Conduit or Duct. 

(C) When two or more l,icensees ocoupy a section of Conduit or Duct, the last Licensee 
to occupy the Conduit or l)uot shall be the fìrst to vacate or construct new conduit or duct as 

clirected by Grantee; pursueurt to Section 12.2(B)(4), Grantee may require all Licensees to vacate. 
When concluit or cluc1 rent is revised because of retrofitting or space-saving technology or 
c<lnstruction of'new conduit or duct, all Licensees shall bearthe revisecl cost. 

(D) All Attachrnents shall meet local, state, and federal clearance and other safety 
requit'euretrts, be properly grounclecl and anchored, and meet the plovisions of contracts executed 
betvvcen Glantec and the l,icensee. Grantee may, at its option, correct any Attachment 
delicicncies and charge the Lioensee I'or its oosts. Each Licensee shall pay Grantee for any fines, 
fèes, clamages, or other reasonable costs the Licensee's Attachments cause Grantee to incur. 

Scction 13. ÐISC()IVI.INUED UStr OF FACILITIBS. 

l1'Grantee intencls to cliscontinue using any Facilities inthe Streets, Grantee shall complywith 
thc lecluit'errreuts o1'applicable Portlancl City Code and adminstrative regulations regarding the 
cliscontinuation o1'the use o1 ìracilities, 

Scction 1¿Í. H.A.ZARDOUS SUBSTANCES. 

As rec¡-rirecl by the City Cocle, Grantee shall comply with all applicable local, state and federal 
laws, statutes, regulations ¿urcl orclers conoerning Ilazardous Substances relating to its System 
ancl I'ìacilities in the Streets. Grantee shall place utility corridor fill and use containment barriers 
in conrpliance with the lecluirements for light-of'-way perrnits established by applicable Portland 
Cl i ty Cocj e ancl ac1 minstrati ve re gu lartions. 

Scction 15" 'l'R[tE TIIIMMING" 

15,I lÀ/hq! lgut{!Àgqdpd. lJpon obtaining a written permit fì'om the City Forester, Grantee 
m¿ìy prune or c¿'rlrse to be prtnecl, using proper utility arboricultural practices and in accordance 
with suoh permit, any tree in or overhanging the Streets which interferes with Grantee's 
lìacilities. ì:Ìxcept in emergencies or by special written permission of the City Forester, Grantee 
may r.rot pnrrle tl'ees at a point below 30 feet above sidewalk grade until one week (seven (7) 
calenclar days) afÌer rvritten notice has been given to the owner or occupant of the premises 
abLrtting the Street in or over which the tree is growing. The owner or occupant shall have one 
weclt fì'om reccilrt of noticc to have such trees pruned by a qualified line clearance arborist at his 
or hcl own expcnse in accorcl¿urcc with Grantee's standards for reliable utility service, provided 
that the owlìer ot'occup¿ìnt agrees to use tree pmning personnel that are qualified to work in 
close proxirnity to power lines, Il'the owner or occupant Jàils to do so in compliance with the 
noticc, Glantee ul¿ry prune such tree at its expense. 
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15.2 lllanl<ct Pelmits. T'he City Forester tray, at the City Forester's discretion, waive the 
notilicaliou ancl single tree penlit llrocÌess and issue a blanlcet tree pnrning permit if Grantee 
acleclr-rately demonstr¿rtes to the City l.-orester's satisfaction the ability to consistently apply 
proper utility alboricnltural practices to the pruning of trees. lJefore any blanket pelrnit may be 
issued, any contlaotor of Gr¿urtee shall be subject to the approval of the City Forester. The City 
liorcsler shall have cJiscr"etion to eaneel the blanket permit, notifhcation and single tree permit 
proccss i1, at any tirne, Grantee ol its agents liril to either use proper utility arboricultural 
practiccs or to properly notify the public as specified in Section 15.1. 

I 5,3 b:fçfgqllqlqË. Notwithstanding the perrnit ancl notice lcqnilements of Section 15, in the 
event 01'¿ìu eutcrgency, Grantee may prune a tree or trees as necessary to abate the emergency. 
Iior purposes o1' Seotion I 5, emergencies exist when it is necess aty to prune a tree or trees in 
orcler to restore services, or to protect fhe public from imminent danger, or to prevent the 
irrminent clestruction of property. 

Scction 16" CI'rY'S CONSENT' Iì.IìQUIRBD FOR ASSIGNMBNT, TRANSFER, 
M ÌIITGIIIT, LE.,\SI|, OI{ MOIì'TGAGE. 

l 6. l ÇpiUCtLÇp¡:Sq!1. Neither this F'ranchise, nor all or substantially all of Grantee's 
'l'elccommunic¿rtions Sysfem located in the Streets by authority of this Franchise, shall be sold, 
Ieased, mortgagecl, assignecl, mergecl or otherwise transferred without the prior written consent of 
the City as expressed by ordinance, which consent shall not be unreasonably withheld, except to 
entitics that control, eue controlled by, or are under common control with Grantee. Grantee shall 
give wlitten notice to the City of any transfers to entities under such common control within ten 
(10) days of'such transfers. T'he City's granting of consent in one instance shall not render 
Lìnnecess¿ìry any subsequent consent in any other instance. Nothing contained in this Franchise 
shall be cleomed to prohibit the rnortgage, pledge, or assignment of tangible assets of Grantee's 
'i'elccommunications Systeln lbr the plrlpose o1 fìnancing the acquisition of equipment for or the 
construction ¿rnci operation of (irantee's'lelecommunications System, within or outside the City, 
without the City's oonsent, but any such mortgage, pledge or assignment with respect to 
(ìr¿urtee's T'eleoornrlunic¿rtions System shall be sub.ject to the City's other rights eontained in 
this Ììranohise, 

16.2 lìeview. 

(A) In cietelmining whether the City will consent to any serle, lease, mortgage, 
assigrrnrent, mergor or trarnslèr, the City may inquire into the technical,legal, and financial 
clualìlìcaLions of'Lhe prospective party. Glantee shall assist the City in any suoh inquiry. The 
City nray conciition eury sale, Iease, mortgeige, ewsignment, mer'ger or transfer upon such 
conclitions relatecl to the technical, legal, and financial qualifications of the prospective parly to 
perl'orm acoording to the terms of this lìranchise, as it cleems appropliate. The City shall not 
unreasonably delay or withholcl its consent to any such sale, lease, mortgage, assignment, 
tr'¿uls lì'r t-lr rìlcrgt:r. 

(ll) No sale, lease, mortgage, assignment, transfer or mergr;r for which the City's consent 
by olclinauce is lequirecl nrzry occllr r-rntil the successor, assignee or lessee has complied with the 
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lecluiretneuts of'Section 4, inolucling, but not lirnitecl to, proviclirrg certificates of insuranee, 
turlcss thc City Cr:unoil waives such compliance by orelinanee. V/ithin terr (10) elays alfer 
cxccutjon and cle livery of any instmrerrt so consented to by the City, Grantee shall file with the 
City an cxecutecl counterpzrrt or certilìecl copy thereof. 

16.3 l-o4sçq Grantee shall not leerse any portion of its franchised Telecommunications Systern 
rvithout the City's prior consent as expressed by ordinance. HoweveL, ancl notwithstanding 
Section 16.1, Grantee may lease any portion of its Telecornmunications System in the ordinary 
oolu"se of its br,rsiness without otherwise obtaining the City's consent by ordinance, so long as 

Grantee lemains solely responsible lbr locating, servicing, repairing, relocating or removing such 
portion of its 'felecommunic¿rtiorrs System. A lessee of any portion of Grantee's 
'l'clcconlnrunications System shall not obtain any rights uncler this Franchise. 

1 (t.4 S¿rlcs. 

(A) Notwithstancling Section 16.1, Grantee may sell portions of its Telecommunications 
System in the ordinary course of its business, without otherwise obtaining the City's consent by 
orclinance, so long as Grantee oomplies with the fiollowing conditions: 

(1) 1'he sale is to the holcler of a current existing, valid fi'anchise, license, permit, 
or otliel siurilar right glanted by the City; 

(2) Within fourteen (14) days of the sale being executed and becoming final, 
(irantee shall provicle written notice to the City, describing the portions of the 
'i'elecomurunications System sold by Grantee, identifying the purchaser of the Facilities, the 
location ol'the I'racilifies (in accorclance with the requirernents of Section 6.1(B)(2)) and 
providing an executecl counterparf or certiiied copy ol'the sales documents; 

(3) Grantee remains solely responsible for locating, servicing, repairing, 
rclocating or removing its remaining Telecommunications System; ancl, 

(4) Witliin fourteen (14) days of the sale being executecl and becoming final, the 
purchaser ol such lì¿rcilities shall fìle written notice to the City that it has assumed sole 
responsitrility for locating, servicing, repairing, relocating or removing the purchased Facilities 
unclel'the purchaseL's crlrrent, existing valid fi'anchise, license, permit or other similar right 
granted by the City. 'l'he purchaser shall not obtain any of Grantee's rights under this Franchise. 

Section 17" FIìANCI-IISB VIOLATIONS AND IIBMEDIBS. 

17.1 lìeneclies fot'fLarm 

(A) In adclition to any rigJ-rts set ollt elsewhere in this lìranchisc, or such other rights as it 
may possess, the City reserves the right at its discretion to apply any o1'the following remedies, 
alone or in combination, in the event Grantee violates any material provision of this Franchise, 
inclucling but not limitecl to ¡rayment of fi'anchise l'ees, submitting timely and accurate reports, 

l4 of21 



3ffi#-?sð$ 

provialing tirnely acÇess to recorcls, and maintaining all recluired insurance and performance 
hr lll r ls. 

(1) Impose liquidated damages as provided in Section 17.I(C); 

(2) Iìecover specihc damages fi'om all or any part of the security provided 
pr-rrsuant to this I'iranohise, including without limitation any performance bond, letter of credit or 
othel' seculity, provicled, however, the assessment shall be for such amount as the City 
reasclnaLrly cletermines is necessary to lemedy the violation; 

(3) Commence litigation seeking recovery of monetary damages or specific 
perlbrnrance oi'this Franchise, as such remedy may be available; 

(4) Suspend Grantee's Irranchise rights related to the violation, until Grantee 
corrects or otherwise remeclies the violation; 

(5) Recluce the cluration of the telm of this Franchise on such basis as is 
reasonablc provic'lecl that in no event shall tl're amount of the term remaining after the reduction 
Lrc Icss than three (3) years; or 

(6) Iìevoke this fìranchise. 

(B) ( I ) Cirantee sh¿rll nof be relieved of its obligations to comply promptly with this 
l'ìranchise by reason ol any fàihrre of'the Cityto enforceprorlptcompliance. The City's failure 
to enf'olce shall not constitute a waiver of any term, condition, or obligation imposed upon 
Grantee unclel'this Franchise; nor a waiver of rights by the City or acquiescence in Grantee's 
concluot. A specilic waiver olì a particular term, condition, or obligation imposed upon Grantee 
lunc'le r this lìranchise shall not be a waiver of any other or subsecluent or future breach of the same 
or o1'nny othcr telm, conclition or obligation. The acts or omissions of affiliates are not beyond 
Grantec's control, ancl the knowledge of afliliates sliall be irnputed to Grantee. 

(2) Subjeot to applicable law, the remedies provided for in this Franchise are 

oumuìative and not exclusive; the exeroise of one rernedy shall not prevent the exereise of 
another remecly, or the exercise ol'any available rights of the City at law or equity. 

(C) Liquidated Damages 

(1) 'f'he City ancl Grantee recognize that delays, expense and unique diff,rculties 
woulcl be involved in establishing actual losses suf Ícrecl by the City and the public as a result of 
(ir¿urtee's violation ol'oert¿rin material provisions of this Franchise. In such circumstances where 
proof'o1'specilìc, actual clamages would not be lèasible, Grantee shall pay liquidated darnages to 
the City for violating material provisions of this Franchise. The parties agree that such amounts 
¿ìrc ¿ì re¿ìsollable estimate by the pzrrties ol'the harm (including increased costs of administration 
ancJ othel clzimages clifficr.rlt to measure) the City and the public would suffer in the event of 
Grantee 's breaoh of such provisions of this lìranchise. City ancl Grantee agree that the Franchise 

¡rlovisious to which suol-r liqr-ridatecl clamages would apply are: 
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(a) lìailurc to sencl repor'ts, rnaps, or othel requested information or data as 

rcclttit'cc1 b1, Sectiops 3.3 or 6.1(l])l 

(b) Iìailure to respond to audit recluests as requiled by Section 3.7; and 

(c) l'ìailure to comply with Section 16 in connection with an assignment, 
tr¿urslèr, m<lrger, leetse, sale or morfgage of'Grantee's System or Franchise. 

(2) Subject to Grantee's right to notice and the opportunity to cure as provided in 
Secticrn 11 .2,1t the City deteminos that Grantee has violated any material provision of this 
ìîranchisc as set I'orth in Section 17.1(CX1), the City may assess liquidated damages of $1,000 

¡rcr violatìon. 'l'lte City n'ray cletermine that violations of this Franchise are occurring on a per 
cìay or pel ir-rciclent basis. 

(3) 'fhe liquidated darnage amounts are stated in20I3 dollars and shall be 
ac'l.jr-rstecl each year fbr any increase in the amount of change in the Consumer Price Index for 
urban agc e¿ìrners ancl clerical workers for the Portlancl, Oregon metropolitan region for the prior 
year'. r"rnadjr"tstecl l'or seasonal variations, as determinecl by the lJureau of Labor Statistics of the 
I)elrartnrent of labol and as published in such Bureau of'Labor Statistios' Detailed Report (CPI).
'l'lrc adjLrstnient will be calculatecl by multiplying the base liquiclated darnages amount by the 
ratio ol' l) the average CPI lbr' January through June of the culLent Yeal, to 2) the average CPI 
1ìrr' .Iarrr:ar¡, through.lure of'the prior Year. 

(a) The assessrnent ancl recovery of liquidated damages will not constitute a 

w¿rit,cr by the City o1'any other rigl-rt or lemedy it may have under the Franchise or applicable 
larv. inclucling its right to reoover liorn Grantee any additional damages, losses, costs and 
experlscs that are incurred by City by reason of the breach of this Franchise. The assessment and 
reco\/cr)/ of'liquidated clamages lbr a particular violation will substitute for the recovery of actual 
clanragcs fòr'the periocl of the assessment, 

(5) l3ach violation ol'any material provision of this Franchise shall be considered 
a scparate violation lbr which separate liquidated damages may be imposed. Thereafter, if 
Grantee has not cured or cornmenced to cure the alleged breach to the satisfaction of the City, the 
C'ity rlay pul"sue any other remedies available under this Franchise or applicable law. 

(D) In cletermining which ol'the remedies available under this F'ranchise is appropriate, 
the City rlay consider', amoug other things: (1) tlie nature and extent of the violation; (2) whether 
Grantee has had a history of sinrjlar violzrtions; (3) the Person burdened by the violation and the 
cost o1'rer.neclying the violation; (4) the nature of the remedy required in order to prevent further 
such violations, ancl (5) such other f'actors as the City rnay deem appropriate. 

(ì,ì) 'I'he City may shorten the teln of'this lìranchise or revoke this Franchise in the 
nl¿u'ulcr clescriLrecl in Sections I 7. I (,AX5) and (6) upon the occllrrence of any of the following 
¿rcts or events: 
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(1 ) Any failu'e to comply with the recluirements o1'Scction 4 of this Franchise, 
including buï nr¡t Iimitcd to. any lailrrre to plovicle uninl.ernrpl.ed insurance or performance 
boncls; 

(2) Grantee is lòLrrrci by a court of competent jurisdiction to have practiced any fraud 
or cleceit upon l.hc City; or 

(3 ) Grantee làils to obtain ancl nlaintain any permit required by any federal or state 
regulatory bocly in orcler to own and operate the l'elecommunications Systern. 

(F) In adclition to its othel rights ancl remedies as set forth in this Franchise, the City 
shall have thc right to revoke this Franchise afler the appointment of a receiver or trustee to take 
over arrcl concluct Grantee's business, or the initiation of receivership, reorganization, insolvency 
or other simiìar ¿rction or proceeding, unless Grantee, its receiver or trustee timely and fully 
per"lòr'm all obligatiolrs, until such time as this Franchise is either rejected or assumed by 
Cirantee. its lcceiver or trtrstce. 

17.2 \þiç:c-ancl Opportuuitv to Cure. 

(A) 'l'he City shall give Grantee thirty (30) clays prior written notice of its intent to 
exercisc any ol'its lights uncler Section 17.1, identifying the reasons for such action. 

(B) I1'Cirantee lelnoves or otherwise cures to the satisfaction of the City the asserted 
violation constituting the st¿rtecl r'eason within the thirty (30) day notice period, or if cure is not 
rcasonably possible within the thirty (30) day period and Grantee initiates good faith efforts 
satislirctory to the City within the thirty (30) clay period to cure the asserted violation constituting 
the stated re¿ìsoll ancl thc ell'orts continue in good fàitli, the City shall not exercise its rights under 
Scction 1 7,1 . 

(C) lf'(ilantee f'ails to rernove or otherwise cure the asserted violation constituting the 
statecl reason within the thirty (30) clay notice period, or if Grantee does not undertake and 
continue effcrrts satisfirctory to the City to remedy the stated leason, then the City may exercise 
arly or all of the temedies avaiiable under Section 17.1, or such other rights as the City may 
possess. 

1'7,3 ßC!f9_y4l_qJ'l:raciliticl. lf'the City has revolced this lrranchise as provided in Section 17.1, 

or ilthis lìranohise has expìrecl without being renewed or extended, or in the event of the City's 
purchase, Iease-purchase, conciernnation, accluisition, taking over or holding of plant and 
equipment, al1 ol'G.rantoe's lights uncler this Franchise shall immediately cease and be divested. 
'l'here¿rIÌer, excepl as providccÌ in this Section, or as otherwise provided by ordinance, Grantee 
shall at its own cxpense rernove its lracilities {ì'om the Streets and restore the Streets to the 
st¿incJ¿rrcls proviclecl in applicable regulations of the City. In the event of a failure by Grantee to 

¡tloperly pcrfbrm such wolk" then the City may perlÌlrm the work and collect the cost thereof 
û'orr Grantee. 'l'he cost therecll'shall be a lien upon the system of Grantee and a set-off against 
¿ul)/ ctllliq ovycci Gt'¿rntec by C'ity. 

17 of21 

http:uninl.ernrpl.ed


åff?:;$Nu
 

Scction X8, IUlNlt(ìO'f [A'{'ION" 

ln the cvent that any provision of this lì'ranchise beoomes invalid or unenforceable and the City 
Council or Grantee expressly linds that such provisiorr constitutecl a consideration material to 
cutering into this lìranchise, the City and Grantee may rnutually agree to renegotiate the terms of 
this lìranchise. 'l'he party seekìng renegotiation sh¿rll serve on the other party written notice of an 
oll'cr to reuegotiate. In the event the other party accepts the oflèr to renegotiate, the parties shall 
havc ninety (90) clays to conciuct and complete the renegotiation. If both parties agree to 
renegotiations Lrncler Section 18, the parties shall proceed in good faith and in a manner that is 
rcasonable uuclel' the oitcumstances. 

Scction I 9. EXPIR.A'I'ION" 

LJpon the expilation of this lìranchise, the City shall have the right, at its election, to: (1) renew 
rtr exteud Gl'ar"itee 's lrìranchise; (2) invite additional proposals and award the Franchise to another 
lìerson; (3) allow the lìranchise to expire without ñlrther action; or (4) take such further action as 

the City cieens appropriate. lJntil such time as the City exercises its rights under Section 19, 
(ìrantee's lights and responsibiiities within the City shall be contlolled by the terms of this 
f'r'ancl-iise. 

Secúion 20. MISCEL[,,,\NEOUS PROVISIONS. 

20.1 Complianoe with l,aws. 

(A) Both Grantee ancl the City shall comply with all applicable federal and state laws. 

(13) Grantee shall comply with all applicable City ordinances, resolutions, rules and 
rcgr"rlations acloptecl or established pursuant to the City's lawful authority. 

20.2 ,$çvqi,iltdly. Il'any scction, provision or clause of this Franchise is held by a court of 
conrpctc:nt.julisdiotion to be invalid or unenf'orceable, or is preempted by fèderal or state laws or 
legulations, the remaincler of this Franchise shall not be aflècted, unless the City Council 
detcrmines such section, provision, ol clause was material to the City's agreement to issue a 

lì'anchise to Grantee. All provisiolls corlcerning indemnity shall survive the termination of this 
lìranchise 1òr any c¿ìuse. l:ìxpiratiorr or terrnination of this Franchise shall not extinguish, 

¡rre.jr-rclice or limit either palty's right to enJòrce this Franchise with lespeet to any default or 
clelèct in perf ormance that has not been corrected. 

20.3 ,lìqe,u.liÌ1ial-atd Nbrrenlòrcement by the Cit),. 'I'he City Council shall be vested with tlie 
po\\/el and ¿urthority to reasonably regulate the exeroise of the privileges perrnitted by this 
I]lanr:hise in thc pLrblic interest. Grantee shall not be relieved of its obligations to comply with 
any of'the provisions of this lìranchise by leason of ar-ry failure oí the City to enforce prompt 
conrpliance. nor cioes the City waive or limit any of its rights under this Franchise by reason of 
sLrcli lÌiilule or negleot. Services lirnishecl by Grantee under this Franchise shall be rendered 
r-rsing the best plarctical'rle comnercial methods and practices, instuing the least danger to life and 

lrropcrty compatible with goocl engineering practice. 
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(A) ïroL the purposes o1'Section 20.4,the term "Force Majeure" shall mean Acts of God, 
lanclslicles, carthquakes, ligirtning, fires, hurricanes, volcanic aotivity, storms, floods, washouts, 
clror-rghts, civil clistul'beurces, ¿Lcts of terrorism or of the public enemy, partial or entire failure of 
utilities. stliltcs, explosions, lockouts or other industrial disturbances, insurrections, public riots 
ot'othor similal events which are not reasonably within the control of the parties hereto. 

(B) Il'Gr¿lntee is wholly or partially unable to earry out its obligations under this 
Franchise as a result of lìorce Majeure, Grantee shall give tlie City prompt notice of such Force 
Ma.jeure, ciescribing the same in reasonable detail, and Grantee's obligations under this 
Iìranohisc, other than l'or the payment of monies due, shall not be deemed in violation or default 
fbl the c'luration o1'the lìorce Majeure. Grantee agrees to use its best efforts to lemedy as soon as 

possiblc, Lrt-lclct'the cit'cumstances, Grantee's inability, by reason of Force Majeure, to carry out 
its I'cslronsibilitl, ¡¡1¡ duties undcr this Irranohise. 

20.5 Çhqlgq aj_l:orulf. Any litigation between the City and Grantee arising under or regarding 
this Franchisc shall occur. if in the state courts, in the Multnom¿rh County Court having 

.iurisdiction tliereof, ancl if in the federal coul'ts, inthe United States District Court forthe District 
ol' ( )r'cgorr, l)ortlarrcl. 

20.6 Choioe o1'l,aw. 'l-his [ìrarrchise shall be governed by and construed in accordance with 
the laws o1'the State oi'Oregon, even if Oregon's choice of law l'ules would otherwise require 
applioation o1'tl.ie larv o1'a dillerent state. 

20.1 Nqûçg Any notice provided for under this Franchise shall be sufficient if in writing and 
(l) cleliverecì pcrsor-rally to the fbllowing addressee or cleposited in the United States mail, 
postage prepaicl, certiliecl rnail, return receipt requested; (2) sent by overnight or commercial air 
courier (such as lrederal Express); or'(3) sent by electronic mail addressed as follows, or to such 
other ¿rciciress as the receiving party hereafter shall specify in writing: 

(A) I1'to tlie Clily:
 
Of lice for Community'fechnology
 
City o1' Portlancl, Oregon
 
I 1l SW Colurrbia Street, Suite 600
 
Portland, Oregon 97201
 
Email : ComTech(@portlancloregon. gov
 

With a copy to:
 
City Attorney's OIL ce
 

City of Poltlancl
 
I 221 SV/ 4th Avenue, Iìoom 430
 
Portland. Oregon 97204
 

(B) l1'to Crantee: 
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l{erry Wall<cr 
Olegon I'lealth & Scienco (Iuiver:sity 

3181 SW Sarn .Iackson Palk lìoad, Mail Cc¡de I'I'G05 
Portland, OI\ 97239 

With a copy to: 
i,egal I)epartment 
Oregon I leath & Science Univelsity 
3181 SW Sam Jackson Park Road, Mail Code I-585 
Poltiancl. OIì.91239 

(Cl) Any such notice, comtnunication or delivery shall be deemed effective and delivered 
upou tlte earliest to ocçnl ol'actual delively, three (3) business clays afler clepositing in the United 
States urail as afbresaid, one (1) business day after shipment by oornmercial air courier as 

albres¿rid, or the same day ¿rs electronic mail transmission (or the first business day thereafter if 
sent by electronic mail on a Saturday, Sunday or legal holiday) but, in the case of electronic mail, 
onl¡, ll fbllowecl by transmittal by national overnight courier clr hand for delivery on the next 
Iìusincss Day. 

20.tÌ þþlic Iì"ecords, All inlÌl'mation and records submitted to the City ale subject to disclosure 
ttnclct' tlre C)regon Public lìecords l-aw, ORS 192.410 to 192.505. lf Grantee reasonably believes 
that auy inlòrmation or recorcls it submits to the City may be exempt Íì'om disclosure under the 
Oregotr Pubiic Iìecords f,aw, Grantee must identify such information with particularity and 
inolucle the lollowing staternent: 

"'lhis clata is exenpt fì"om clisclosure under the Oregon Public Reoords Law pursuant to 
ORS 192, and is not to be clisolosed except in accordance with the Oregon Public Iìecords 
ì.aw, OIìS IC)2.4I0 through 192.505;' 

Il'Crantee liiils to iclentify with particularity the portions of such irrfolmation that Grantee 
bolicves erre exempt l'roln disclosure, and the basis for its conclusion that the identified 
inlbruration is excmpt ii'orn disclosure, Grantee is deemed to waive any future claim regarding 
norr-cl iscIosure of tl"r¿Lt infbrr-nati on. 

20.9 ììranchise Amenclment. T'he City has negotiated this Franchise in good faith, in reliance 
r-rpon the inlòrr.n¿rtion provìdecl lry Grantee regarcling the scope of its authority to offer services 
¿rssociatecJ with its 'I'elecommunications System. In the event that Grantee offers or receives 
authoritl, to olfcr services outsicle tl"re scope o1'this Franchise that utilize Grantee's Facilities in 
thc Streets" Grantee shall imnrecliately notily the City. V/ithin ninety (90) days of receiving such 
noticc, the City mery elect, without lirlitation, to enter into negotiations with Grantee to revise or 
amenci this lìranohise, or to cxtencl separate autholity to Grantee for such services to reflect such 
changccl circunrstances. or nìay proceed with early revooation of this lìr¿rnchise. The parties will 
negotiate in gooclIàith to reac:h mutual agreement on the lawftll means to provide the necessary 
authority lor Gr¿rntee to provide such services using Streets. 
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20.10 Written Acceptanôe. On or before the thirtieth day after this Ordinance becomes 
effective, Grantee shall file in the Office of the Auditor of the City of Portland a written 
acceptance of this Ordinance, executed by Grantee, meeting the approval of the City Attorney.
Any failure on the part of Grantee to file such written acceptance within such time stralt be 
deemed an abandonment and rejection of the rights and privileges conferred hereby and this 
ordinance shall thereupon be null and void. Suóh ur".ptun.. shall be unqualified and shall be 
construed to be an aceeptance of all the terms, conditions and restrictions contained in this 
ordinance. 

20.11 Other Authority Superseded. Upon effectiveness of this Franchise, any and all authority 
to operate previously granted to Grantee by the City is superseded by this Franchise. 

Passed by Council, ÐË0 1E 20f3 LaVonne Griffin-Valade 
Mayor Charlie Hales Auditor of the City of Portland 
Prepared by LilWalters By 
March 14,2013 Deputy 

2l of2l
 



J l{ù{.0t+ 119 9 -

oRú'ñÅiiJË'o 186386 
Title 

Grant a franchise to Oregon Health and Sciences University for telecommunications serviceyfor a period of 
ten years. (Ordinance) 

INTRODUCED BY 
Com m i ss i o ne r/Aud itor: 

Mavor-Finance and Administra-iilr 

Position 1/Utilities - Fritz 

Position 3/Affairs - Saltzman 

BUREAU APPROVAL
 

Bureau: Revenue Bureau \
 

OMF CAO: Jack D. Graham \
 

Bureau Head. Thomas W. Lannom
 

Prepared by: JL/MR
 
: October 17,2013
 

Financial lmpact & Public
 
I nvolvement' Statement
 
Completed X Amends Budget n
 

Portland Policy Document 
lf "Yes" requires Óity Poticy paragraph stated 

City Auditor Office Approval: 
required for Code Ordinances 

City 
requil
 
frand
 

AGENDA 

T|ME CERTAIN n 
Start time: 

Total amount of time needed: 
(for presentation, testimony and discussion) 

CONSENT X 

REGULAR E
 
Total amount of time needed:
 
(for presentat¡on, test¡mony and discussion)
 

CLERK USE: DATE FILED 

LaVonne Griffin-Valade
 
Auditor of the City of Portland
 

ACTION TAKEN: 

V I S 2013 p¡gssB TCI srcû¡itì fiEADtN{ì 
DEC 1 I 2013 f}:.?0 A.M. 

FOUR-FIFTHS AGENDA COMMISSIONERS VOTED 
AS FOLLOWS: 

YEAS NAYS 

1. Frilz 1. F¡i|¿ ç 

2. Fish 2. Fish 

3. Saltzman 3. Saltzman 

4. Novick I Novick 

Hales Hales 




