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Grant a fì'anchise to 'fata Communications (Arrerica) Inc. fol telecommunications services, for a 

period of ten years. (Ordinance) 

The City ol'Portlancl ordains: 

Section l. NATURE AND TERM OF GRANT. 

L 1 Grant of þ-ranchise. 

(A)'I'he City of Portland, Oregon does hereby grant 1o Tata Communications (America) 
Inc., successor iu interest to VSNL Telecommunications (US), Inc., a Delaware corporatiort 
qualified to do business in Oregon, ancl to its sriccessors and assigns as ¿ìpproved by the City 
unclerSection 15,afi'anchisetoconstruct,operate,repairandrnaintaina'felecommunications 
System, with all necessary Facilities, located within the Streets, as shown in the map attached 
hereto as Bxhibit A, which is incorporated by referenoe. 

(ll) At any point dr"rring the term of this Franchise, 'fata Communications (America) Inc. 
may seek to amend, alter or add to its Telecommunications System by filing a rnap showing suclr 
proposed clranges with the City's Of1ìce for Cornmunity Technology and with the City ìingineer, 
T'he City shall respond with its approval, modif'lcations, or clenial within 45 clays lì'om receiving 
Grantee's proposal. I-Iowever, the total length o1'Grantee's Facilities in the Streets shall not 
exceecl 110,000 linear feet unless separately authorized by the City Council by ordinance, 

(Cl) T'hroughout this lrranchise, tlie City of Portland, Oreg<ln. shall be referred to as the 
"Clity" ancl'fata Communications (Arnerica) Inc. shall be rel'erred to as the "Grarltee." 

(D) Grantee tnay construct, operate, repair and maintain Gr¿rntee's Teleoommunications 
System within the Streets in the nlanner ¿urd under the conditions set l.orth in this Franchise. 

(E) This Iìranchise does not authorize Grantee to operate a cable systern or provide video 

¡rrogramming, as clefined by 47 U.S.C. 5522. 

1 .2 Duration of Frar-rchise. lfhe terrn of this Iìranchise, ancl all the rights and obligatior-rs 

¡reltaining thereto, shall be lorten (10) years fì'orn the effective date of this lìranchise, unless 
terminated sooner as provicled herein. 

1.3 El'Ièctive Date, 'fhe eflèctive d¿rte of this lìranchise shall be sixty (60) days after p¿ìssage 

o1'the Iìranchise by the City Council, unless Granlee làils to file an unconditional wlitten 
etcceptance of this Irranchise in accordance with Section 19,10, in which event this Franchise 
shall be null and void. The passage clate of'this F'rancirise is set l'orth on the last page ol'the 
original hereof, ars stamped by the Coultcil Clerl<, 

1,4 Franchise Not Exolusive, 'l-his Franchise is not exclusive. 'lhe City expressly reserves 
the right to grant Ii'anchises, licenses, permits or other sirnilar rights to other Persons, as well as 
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the right in its owu name as a municipality, to use the Streets for similar or cliÍlerent pluposes 
allowed Grantee under this Irranchise, 

1 ,5 Charter ancl Ge neral Orclinances to Apply. 'Io the extent ar"rthorized by law, this 
Franchise is subject to the Charter of the City of Portland and general ordinance provisions 
passecl pursuaut thereto, alfecting matters ol'general City concern and not rnerely existing 
coutractual rights of Grantee, llow in el'fect or hereafter macJe effective. Section 10-201 thror.rgh 
1 0-21 8, inclusive, of'the Charter of the City of'Portland, (1942 compilation, as revised in part by 
subsequent amendments), as the same now exist or hereafter are arreltded by the people ol'the 
City, are hereby inoorporatecl by reference and made a part of this Franchise. Nothing in this 
Iìr¿rnchise shall be deerned to waive the requirements of the various cocles and ordinances ol'the 
City regarding perrnits, lèes to be paid or the manner of construction. 

Section 2. DIIFINITIONS. 

2.1 Captions. Throughout this Franchise, captions are intended solely to làcilitate readir-rg ancl 

reference provisions ol'this l"ranchise, 'fhe captions shall not affect the lneaning ancl 
interpretation of this Franchise. 

2.2 Delinitions. F-or the purpose of this lìranchise, the lbllowing terms, phrases, and their 
deriv¿ttiot-ls shall have the meauings given below unless the context indicates otherwise. Whell 
not incousistent with the context, words used in the present tense include the lirture tense, words 
in the plr-rral number inclucle the singular nnmber, and worcls ir-r the singular inch-rde the plural 
nurnber, 'l'he word "shall" is always mandatory ancl not merely directory. 

(A) "Attachtnent" rneans any wire, optical fiber, or other cable, or any relatecl clevice, 
apparatus or auxiliary eqr,ripment, for the purpose ol'voice, video, or clata transmission. 

(B) "City" lrìeans the City of Poltlancl, Oregon, a municipal corporation, ancl all ol'the 
territoly within its corporate boundaries, as such may change from time to time. 

(C) "City Council" mealls fhe Council ol'the City of Portland. 

(D) "Conduit" means any structure, or section thereofl containing one or rnore ducts, 
concluits, manholes, handhole or other such Facilities in the Glantee's Telecomrnunications 
System. 

(lJ) "Consuurer Price Index" or "CPI" llìcalls the Consumer Price lndex for the lJrban 
Wage Liarners and Clerical Workers l'or the Portland, Oregon metlopolitart regiorr fbr the prior 
year, uuadjusted for seasonal variations, as cletermined by the Bureau of Labor and Statistics of 
the Department of Labor and as published in such Bureau ol'Labor Statistios Detailed Report. 

(F) "Dttct" n'ìe¿lns any single enclosed raceway f'or irower or comn'ìunication lines, 
conductors, optical fÌber, wire or other Facilities for use in connection with Gr¿rntee's
'ïelecollmunications Svstem. 
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(G) "Faoility" means any tangible corrrponent of Grantee's'I'elecommunications System. 

(Li) "Franchise" means fhis ordinance, as approved by the City Courrcil ancl acceptecl by
 
the Grantee pursuant to Section 19.10,
 

(l) "llazardous Substances" has the meaning given by ORS 465.200(i6) (2011). 

(J) "Licensee" means any Person lì'anohisecl, licensed or otherwise permitted by the City
 
tousetheStreetsinch-rding,ifapplopriate,theCityitsell, Forthepurposesol'section 12.2,the
 
Grantee shall not be constlued to be a "Licensee" as definecl herein.
 

(l() "Minimum Annual lìranchise lìee" sirall mean twenty thousand lJnited States Dollars 
($20,000 USD) in the first year of this Franchise, and shall increase annually by a percentage 
equal to the change in the CPI during the time period irnmecliately prior to the due date oi'the 
franchise fee payment. 

(l-) "Person" llealts auy naturai person, and any indiviclual, sole proprietorship, 
partnership, association, corporation, cooperative, municipal corporation or other fÌlrm of 
organization authorized to c1o business in the State of Oregon. 

(M) "streets" means the surface of'and the space above ancl below any public street, 
road, alley or"highway within the City, used or intencled to be usecl by the general public, to the 
extent the City has the riglit to allow the Grantee to use thenl. 

(N) "Surplus l)ucts or Conduits" are Ducts or Concluit clther th¿rn those: (i) occupiecl by 
the (lrantee or any prior Licensee, (ii) unoccupied Ducts or Conduit helcl by Gr¿rntee as an 
emergency Llse sp¿ìre, ancl (iii) unoccupiecl Ducts or Conduit that the Grantee reasonably expects 
to use within the next eigl-rteen (18) months. 

(O) "Telecommunications Services" or "Services" rlleans long distance, inter-excharrge 
and intel'-LA'l'A services, which may include MTS, WAT'S, 800, operator servioes, clirectory 
¿rssistauce and travel card services, as authorizecl by the Oregon Publio t-ltility Commission, but 
does not inclucJe intra-exchauge, irrtra-LATA, or exchange access services, 'fhis Franchise does 
uot authorize Grantee to operate as a telecornmunications provider. Grantee represents that it h¿rs 

applied 1'or and received all necessary regulatory authority. 

(P) "Telecommunioations System" or "system" lneans all Iìber optic cables ol'up to 
I 10,000 feet in length, measurecl linearly, and associatecl wires, ce'Lbles, I)ucts, Conduits, verults, 
poles, ancl othel necessary Facilities ownecl or used by the Grantee for the purpose ol'providing
'felecommunications Selvices and locatecl in, above or below the Streets exch-rcling Duots, 
Condr"rits ¿urcl vaults leased h"om any other Licensee. 

(Q) "Year," "Anllual," or "Annllally" means the periocl consisting oJÌa lìrll calendar year, 
beginning January I ancl ending December 31, unless otherwise plovided in this lriraltchise. 

Scction3. COMPtrNSATION. 
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3.1 (A) Amount of Compensatiorr. As compensation fbr the benef its arrd privileges nnder 
this Franchise, and in consideration of permission to use the Streets, the Grantee shall pay to tlie 
C'it¡, ¿¡'t anrrual Franchise fee throughoLrtthe duration of this Franchise, This Franchise fee shall 
be the greater o1'either: (a) the Minimum Annual Franchise Fee; or (b) $3,63 (ltrr calendar year 
2012) per liuear trench fbot of Grantee's System in the Streets. 'I'he total number of linear trench 
fèet of'(lrantee's System located in the Streets shall be cleterminecl by as-built nraps submittecl by 
the Grantee, as providecl in Section 6.1(B). 

(ll) The rate per linear trench foot sirall increase annually by a percentage eclr.raì to the 
change in the CPI during the time period imrnecliately prior to the due clate of the fì'anchise f'ee 
payment. 

Pa)¡ment of Compensation, 

(A) Glantee's first Miuimum Annual Franchise Fee payable under Section 3, l shall be 
paicl to the City on or before the forty-f ifth day lollowing the effective date of this lrl'anchise, 
Such ¡rayment will be proratecl fbr tlie remaining calendar year"beginning fì'om the I'ranohise 
elfective date (rounded to the nearest rnor-rth) as calculated in Section 1.3. Thereafter, Grantee 
shall pay each Minimum Annual lìranchise Fee by April 15 for the current calendar year' 
(.lanuary I - Decernber 3 1), 

(B) If the lir-real'foot based franchise fèe f'or the calendar year exceecls the Minimum 
Annual Franchise lree, then Grantee shall pay the amount in excess to the City on or bel'ore May 
I5 of the f'ollowing year. 

(C) Paymeut not receivecl by the City by the due date shall be assessed interest cqual to 
one percelll (1%) permonth, Interest shall be compouncled daily. lnterest shall be due on the 
entire late payment 1ì'om the date on which the payment was due until the date on which the City 
receives the payment. 

(D) Grantee shall set up electronic funcl transf'er within sixty (60) days ol'the fr¿rnchise 
ellèotive date to subr"nit payments to the City by Auton"rated Clearing I-louse (ACII) payment 
receipts. The City may approve any written requests fì"om Grantee fbr waivers from the ACI-I 
recluirement. 

3.3 Ileports.'fen(10)days¡rriortornalcingeacl-rpaymenttotheCityr-lnderSection3.l or 
Section 3.2, Grantee shall Iìle with the City a written report setting forth the total length of the 
trenches through the Streets occupied by Grantee's System ancl Facilities, measureci in lineal'lèet 
along the major axis, the amount per linear foot, together with its calculation ol'lìranchise lìee 
patyment, any adjr"rstmeuts 1'or iuflation, and the total amount due, Suoh reports shall be in l'orm 
satislàctory to the City, 

3.4 Cost o1'Pre-1i'anchising ancl Pr-rblication. Grantee shall pay the pre-Iì'anchising costs 
associalecl with this lìrernchise, including publication of this lìranchise, as such publication is 
reclLrired by the City Charter. 
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3.5 Acceptance oil Payment and Recomtrutation, No acceptance of any payrrent pursueu-rt to 
this Section 3 shall be construed as an accord that the amount paicl is, in fàct, the correot amount, 
uor shall auy acceptance of paymenls be construed as a release ol'any claim tìre City may heive 
lòr lirtirer or additional sums payable, All amounts paicl under this Section 3 shall be subject to 
auclit by the City, provided that only payments which occurrecl cluring a period of sixty (60) 
ntonths prior to the date the City notilies Grantee of its intent to perfonn an audit shall be subject 
to such ar"rdit. T'he Glantee agrees to pay the City for: 

(A) Interest on any underpayrnent of an amount due under Section 3 that is clisclcised as 
the resr-rlt ol'an audit, such interest to be calculated at the interest rate specifÌed in Section 3,2(C). 
If'suoh paytnent is not received within thirty (30) clays of notice from the City, tl-ren interest shall 
be courpounded daily fìom the date on which the payment was due until the clate ihe City 
receives the payment. 

(il) A penalty ol'five percent (5%) of the underpayment shall be assessed ancl due within 
thirty (30) days o1'written notice liom the City, il'the City's audit cliscloses that the Glantee has 
paid nirrety-five pelcenl (95%) or less of the principal amount owing f'or the period uncler ar-rdit. 
I1'such payurent is not received within thirty (30) days of written notice fì'orn tl-re City, then 
ittterest shall be compoundecl daily from the date on which the payrnent was due until the date on 
which the City receives the payrnent, such interest to be calcnl¿rted at the interest rate specifiecl in 
Section 3.2(C). 

3.6 llscrow. If the Grantee disputes the City's cietermin¿rtion o1 unclerpayrnent under Section 
3, the Granfee shall place the disputecl amount in an escrow acconnt at a fìnancial institution 
acceptable to the City with instructions agreed to by the City until íìnal resohrtion. 

3.7 Authorit)¡ to Audit. The City and its agents and representatives shall have ar"rthority to 
¿lrraÍìge for anc'l conduct audits or reviews of the relevant financial obligations payable uncler 
Section 3.5. 'l'he City may determine the scope of audit or review in each instance. All amourrts 
paid by Grantee shall be subject to audit or review by the City, providecl that such auclit or 
review be con-rpleted within five (5) years fì'om the date payment was due. City reclr-rests fbr 
aucJits or reviews shall be in writing. Il'Grantee has not provicled copies of all information 
reasonably within the scope of the audit or review to the City within 30 clzrys l'rom the date ol'the 
written request, Grantee shall provide access within the Portland metropolilan region, Llporl lto 
less thau 48 hours prior written notice, ancl during normal business hours. lf the Clity rec¡uests in 
writing that the Grantee plovide, or cause to be proviclecl, copies of any infbnnation reasonably 
within the scope of the audit or review, and the Grantee làils within 30 days o1'receipt o1'the 
recluest to provide, or cause to be plovided, such inlbrmation, then the five (5) year periocl shall 
be extencled by one day for each day or part thereof beyond 30 days that Grantee fàils to provicle, 
or fails to cause to be ¡:rovided, such requested infìormation. 

3.8 No Creciit Against Other Cit)¡ Charges. Payment o1'the compensatior.l owecl ltLrlsuunt to 
Section 3 shall not exempt Grantee f}om the payr-nent of any lioense fee, tax or charge on the 
busiuess, oocttpzttion, property or incorne of Grantee that may be lawlilly im¡rosed by the City or 
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other taxing ar-rthority, except as may otherwise be proviclecl in the orclinance or orclinances 
imposing such other license fee, tax or charge, 

Scction 4, GtrNERAL FINANCIAL AND INSURANCB PIIOVISIONS. 

4,1 Insurarrce, 

(A) At ali times during which Grantee's Facilities ¿rre in the Streets as clescribed in 
Section 1 o1'this lìt'anchise, Grantee shall comply witir the reqr-rirements {or insr-lrance and other 
applicable lorms of f'lnancial guaranty lbr right-oliway permits, as established by applioable 
Portland City Code and implementinglegulations in effect as of the date of this Fralrchise, along 
rvith any revisions irnplemented by the City during the term of this lìranchise. lJntil the tirne 
wheu sr.lch administrative regulations are effective, Grantee shall maintain insurance with the 
requirenrents as set fbrth in Exhibit Il. 

(B) The Grantee shall maintain on frle with the City a certificate of insurancc ccrlifying 
the coverage reqr.rired above. T'he adequacy of the insurance shall be subject to the alrprovarl of' 
tlte City Attomey. F-ailure to uraintain liability insurance shall be cause fbr immediate revclc¿rtion 
of this lìranchise by the City. 

4.2 F'aithlil Perlblmance lJoncl, 

(A) iJpon the eÍlective date o1'this Iiranchise, the Grantee shall lìrnish proof of the 
posting of a fàithful performance bond running to the City, with goocl and suf.f.icient surety 
approvecl by the City, in the penal snm of not less than $100,000, conditionecl that the Grantee 
shall well and trr"rly observe, f'ulfìll, ancl perform each term ancl condition of the lìranchise. 
Grantee sliall pay all premiums charged for the bond, and shall keep the bonci in ltrll f'orce and 
eflèct at all times tlrroughout 1he term of the Franchise, incluclirrg, if necessary, the time rec¡uireci 
forremov¿tl o1'all of Grantee's Telecommunications System installecl in the Streets, 'fhe bond 
shall contain a provision that it shall not be terminated or otherwise ¿illowecl to expire without 
thirty (30) days prior written notice l'rrst being given to the City. The bond is sr-rbject t<t review 
attd approval by the City Attorney as to whether the certificate and insurance certilîed is 
consistent with the requirenents of this Section 4.2. 

(tÌ) During the term of the Franchise, Grantee shall {ìle with the City a cluplicate copy o1' 

the bond along with written evidence o1'payment of'the requirecl premiums. Flowever, in no 
everrt shall the City exercise its rights against the perforrnance bond under Section 4.2if' a bona 
fic1e, goocl faitli dispute exists between the City ancl the Grantee. 

4.3 Constrr:ction lJond. At all times cluring which Grantee is constructing, repairing, 
replaoing or nraintaining its llacilities in the Streets, Grantee shall cornply with the rec¡uirements 
fbl right-oI'-way permits est¿iblisl-red by applicable Portland City Code ancl implen-renting 
regr.tlations in eff'ect as o1'the date of this Franchise, along with any revisions implerrented by thc 
City cluring the term of this lìrauchise, fbr provicling construction boncls or other fon.ns o1' 

fìnancial guarernty satislàctory to the City. 
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Section 5. COVENANT TO INDBMNIFY AND I{OLD CITY HAII.MLESS. 

5,1 InciernnifÌcatiorr - General. Grantee hereby agrees ¿rnd covenants to indemnify, defènd 
ancl hold the City, its ofTcers, agents and employees, harmless from any claim fol injury, 
clamage, loss, liability, cost or expense, including cor.rfl and appeal costs and reasonable attorney 
Ièes or expenses, arising lì'om any casualty or accident to Person or property by reason o1'any 
constructiolr, excavatiorl or any otl-rer act done under this Franchise, by or l'or Grantee, its agents 
or employees, or by reason of'any neglect or omissiort o1'Grantee to keep its 
J'elecourmunications System with all necessary lìacilities in a safe condition, but not if arising 
out of or by reason of any negligence or willful misconduct by the City, its ol'l.rcers, atgents or 
employees, 'the City shall provide Grantee with prompt notice of'any such claim which Gr¿urtee 
shall def-end with counsel of its own choosing and no settlement or comprolnise of'zrny snch 
claim will Lle dor-re without the prior wlitten approval o1'Grantee. Grantee and its agents. 
contractors and others shall consult and cooperate with the City while conductirrg its delense o1' 

thc City. 

5.2 Incielnnilhcation - Relocation, Grantee also hereby agrees to indemnily the City, its 
oflìcers, agents and employees, for any damages, cletims, aclclitional oosts or expenses assessed 
against or payable by the City arising out of or resulting, directly or ilrdirectly, fi'om Grantee's 
fàilure to retttove, acliust or relocate any of its'felecommunications System with all relatecl 
Facilitjes in the Streets in a timely m¿ìllrìer in accordance with Section 6.3, unless Grantee's 
failure arises clirectly fì'om the City's negligence or willful misconcluct. 

5,3 hrdemnification - I-lazarclous Substances. Grantee ¿ìgrees to forever indemnify the Cit1,, 
its oflìcers, agents and employees, fì'onr ar-rd against any claims, costs and expenses of'any kind, 
u,hether direct or indirect, or pllrslìant to any state or lèderal law statute, regulation or orcler, fbr 
the removal or rernecliation of any lc'al<s, spills, contamination or resiclues of'llazarclolrs 
Substances, associertecl with, arising fi'om or clue to Grantee's structures or other lì'acilities in the 
Streets. 

Section 6. CONSTIìUCTION AND Iì.ELOCAT'ION. 

6.1 Permits. 

(A) Subject 1o applicable regulations o1'the C)ity, Grzurtee may perfbrm all construction 
necessary lòr the operation ancl maintenance of its 'I'elecommunications Systenr. All 
constructiou and maintenance ol'ar-ry and all'l'elecommunications System lìacilities within the 
Streets shall, regardless of who perfòuns installation and/or construction, be and remaiu the 
responsibility o1'Grantee. Grantee shail apply fbr and obtain all permits necessary 1'or 

installation and/ol construction of any such Facilities, and for excavation and laying of any 
lelecommunioations System Facilities within the Streets, Grantee shall pay all appìicable fèes 
due fbr City construction perrnits. 

(lJ) Maps. 
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( I ) Prior to begiuning any new construotion in the Streets, Gr¿rntee shall plovicle the 
City Engineer through the permitting process with an initial construction schedule l'or work in 
the Streets ¿rnd the estimatecl total cost of such work together with its permit application. When 
Grantee's construction in the Streets is completed, Grantee shall provicle the City witl-r electronic 
maps showing the locatiou of its installed Telecommunications System Facilities in the Streets. 
as built. Such "as-built" maps shall be in a form acceptable to the City lingineer. 

(2) One (1) year after the elfective date of'this lìranchise, and after any alterations or 
tUtorl request by the City, Grantee shall provide an electronic r-rrap to the City Engineer anc'l the 
City's Office fbr Comurunity Technology, or its successor, showing the location of'Grantee's 
Facilities in the Streets on a scale oJ'thlee thousand five hundred feet (3,500') per inoh or 
whatever scale the City and Grantee agree upon. 

6.2 l-ocates. Grantee shall cornply with the requirements of'ORS 7 57 .542-7 57 .562 anc'l ORS 
757.993 (2011), and the rules and regulations promulgated thereunder in OAIì Cha¡rter 952. 

6.3 Relocation. Grantee shall relocate its Telecommunications Systerr withiu the Streets 
wheu the pLrblic convenience requires such change. in compliance with the requiremcnts of' 
applicable Portland City Cocle ancl irnplementing regulations, anclthe expense thereol'shall be 
paicl by Grantee, 

6.4 Additiorral lracilities Sub,iect to Franchise. Within thirty (30) days of Cìrantee's 
aoquisition of any Telecommunications System Facilities in the Streets, or upou any addition or 
anuexation to the City ol any area in which Grantee retains any such Facilities in the Streets, the 
Grantee shall submit to the City a written statement clescribing all Facilities involvecJ, whether 
authorized by fì'anohise, license, permit or ¿'ùl1y other similar fomr of right grantecl by the City, 
arid specifying the location of all such lìacilities. Atthe City's sole option, as expressed by 
ordinance adopted by the City Council, such acquirecl Iracilities shall be subject to the ternrs o1' 

this Franchise, witli a rcasonable periocl of time provided to Grantee to bring such acquirecl 
Facilities into compliance with this Franchise, including payment of'appropriate lì'anchise lèes as 

cletennined by the City in aocordance with Section 3, 

Scction 7. IIESTOIì,AT'ION OF STIìBETS. 

Gl'antee shall, afÌer construction, maintenance or repair of Facilities, leave the Streets in as gooc'l 

or better condition in all respects as it was beft,re the commencement of'such constmction, 
urainteuance or repairs. excepting nomral wear and tear in strict compliance rvith the 
recluiretnents f'or right-oÊway permits established by applicable Poltland City Cocle ancl 

irnpleucrtting regulations, and tlie expense thereof shall be paid by Grantee, 

Section 8. II.IìSEIìVATION OF CITY STIìBBT IìIGHTS. 

Nothing in this Franchise shall be construecl to prevent the City Iì'om oonstructing sewers, 
gracling, paving, repairing aucl/or altering any Street; laying down, repailing or removirrg water 
uerins; or coustructing or establishing arly other pr,rblic work or irlplovernent. All such worl< 
shall be done, insofàr as practicable, so as not to injr-rre or ¡rrevent the unrestrictecl use ancl 
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operation o1'the Grantee's Telecommunications Systen-r under lhis Franchise. I-lowever, if any 
portion ofìthe Grantee 's 'felecommunications System intell'eres with the construction or repair of' 
any Street or public itnprotement, including conslruotion, repair or l'emoval of a sewer or watçr 
tnaiu, the City may direct Gralitee to relocate as provided in applicable regulations of the City. 

Scction 9. tjstl OIr GRANTIIE'S FACILIT'IES IIY CITY. 

New Construction. 

(A) Grarrtee shall provide twenty-one (21) days prior written notice to the City of any 
planned Conduit or Duct construction. Such notice shall inclr"ide a clescription of any planned 
Conc'lr"rit or Duct construction and a n-ìap showing the planned route in a l'orm aoceptable to the 
Cit¡r p1-tt¡t.teer. If the City desires Ducts or Condr"rits along Grantee's plamecl route, theu within 
ten (10) business days of reoeiving the written notice, the City shall provide a written rec'¡uest to 
Gl'antee and Grautee shail provide such Concluits or Ducts to the City pursuant to the process set 
l.orth in this Section 9.1. 

(B) For new Grantee Conduit or Duct installation, Grantee will provicle additional 
Concluit(s) or Duct(s) as neeclecl by the City: 

( l ) Gtantee will confer witli City prior to fìnalizing plans ancl specs fòr any proposecl 
new br"rild. to establish City requirements for Cor-rduit, Duct and access vaults; 

(2) If'the City determines aneed forConduit, l)uctancl access vaults, Clity will pay 
Grantee the clirect incremental costs llor this work, consisting of material, labor, and design arrcì 

engineering costs associatecl with modifications to the plans and specilications lòr the segnrents 
del'lrred ancl necessary {àcilities; 

(3) Cìrantee will provide suitable documentation of ownership ancl include loc¿rtion in 
t'uap subtnitteci per Section 6.1(B), City will then maintain ownership of ancl maintetlance 
responsibilities for the additional Conduits, Ducts, or access vaults. 

(C) Grantee will provide separerte access vaults fior the City, at City's cost, at loc¿rtions to 
be detennined by the City during the process noted in Section 9.1(AX1) above. 

9.2 Cit)¡ LJse of Surphls Ducts or Conc[rits. As neec]ed and specilhecl by the City, Cit5, will be 
allowed to access aud use Grantee's Sulplus i)ucts or Conduits without use I'ees, sub.ject to the 
salne process and other terms applicable to l,icensees nnder Section 12 ancl sub.iect to a separate 
written agreement between the City ancl Grantee specifying the terms of such access ancì userge 

by the City. 

Section 10. ST'IÌEET VACAI'ION. 

U¡ron receipt cll'any rcquest l.ol vacatiou ol'any Street orltortion thereol'r"rsecl by Grantee, the 
City shall provide the Grautee with the slauclald notice proviclecl lor street vacations, If'any 
Street orportion thereol'usecl by Grantee is vacated by the City dr-rring the term ol'this Ìrrauchise. 
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Ltllless the City Council specilically reserves to Glantee the right to continue its installation in the 
vacated Street area or Grantee seclrres sr.rch right from the third party that wiil have title to the 
area iu which Grantee has its Facilities, Grantee shall, withoul expense to the City, remove its 
Facilities liom such Street, restore, repair or reconstruct the Street area where such removal has 
occurred, and place the Street area in sucir condition as may be required by the Council, which 
shall be no worse than the condition of such street immediately prior to rernclval. ln the event of 
failure, rreglecl or refusal of Grantee, aller thirty (30) days notice by City Council, to repetir', 
improve or m¿rintain such Street portions, the City may do such work ol cause it to be cione, ancl 
the direct cost thereol, as found arrd declared by City Council, sliall be entered in the Docket of' 
City Liens against ally property of Grantee which City may choose, and such lien shall be 
enl'orced in like manner and with like eflèct as other liens enterecl in such docket. 'l'he City shall 
m¿rl<e reasonable efTorts to assist Gr¿rntee in iclentifying poter-rtial available alternative locations 
rvithin tl.re Streets, or, if requested by Gr:antee, will cooperate with Grantee's efJolts to secul'e an 
alternate location in the vacated Street area from the thircl party that shall have ownership after 
vacatiou, 

Section I 1. FACILITY MAINTENANCE 

Grantee shall provide and put in use all Facilities and equipment uecessary lbr the operntion of' 
its felecommunications System in a manrrer that will not cause inju'y to the City's propelty or to 
arìy property within the City belonging to any Person. Notwithstancling the foregoing, it shall 
not be a breach of Section 11 if such injury is not reasonably lbreseeable by Grantee. Grantee, at 
tlo expense to the City, shall repair, rerlew, change and improve saicl Facilities ar.rd equipment 
fì'om time to time as nlay be necessary to meet the reqr-rirement of Section 1 1 . Grantee shall not 
recluire any customer (except the City) or any entity 1i'anchised or licensed by the City to install 
electric lines or cables in, under or ovef the Streets in olcler for such customer or entity to 
connect with clr receive service liom Grantee's Telecommunications System. Tlie Systerl 
constructecl, owuecl or controlled by Grantee shall be of good qr"rality and workmanship and shall 
be maintained in goocl repair ancl efficiency. 

Section 12. COMMON USEllS. 

12.1 Use oJ Surplus Facilities b), T'hircl-palties, Grantee acknowleclges that the Streets h¿rve a 
fìnite capacity Íor containing conduits, clucts ancl other facilities. 'fherefÌrre, (ìrautee agrees that 
wheuever the City [ìngineer determines it is impracticable to perrlit constnlcfion ol'an 
utrderground conduit or duct system by any other Person which uray ert the time have authority 
l'rom the City to construct or maintain conduits or clucts in the Streets, the City Engineer nray 
require Grautee to afford to such Person the right ¿rs a I-icensee to use Grantee's Sulplus l)uots or 
Conduits in common with tlie Grantee, unless safety or engineering concenrs cannot reasonarbly 
be rnitigated or eliminatecl. This right of-use shall be sr-rbjectto Section 12,2,to the ternls ¿incl 

couclitions o1'an agreemeut for use of'surplus Ducts or Conduits enterecl into by the Grantee and 
thc l,ioensee, aud to the saf'ety ancl reli¿rbility of Grantee's f'elecommunications System and 
uraintetrance requirements. Any agreement governing the terms and conclitions ofluse clf'surplus 
Ducts or Conclr"rits n1ay, at Grantee's discretion, require use 01'Grantee's employees or 
contractors in any work occurring in (irantee's vaults. If the Grantee and the Licensee are 
tln¿ible to rnutually agree upon the terms and conditions of the use ol Sr"trplus Ducts or Concluits, 
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Cr¿uttee shall seek resolution of the clispute in accorclance with proceclures establisheci by the 
Oregon Public Utility Commissior-r. 

12.2 Coordination of Licensee Usaqe, 

(A) A Licensee occqtying part o1'a Conduit or l)uct shall be cleemecl to occupy the
 
cntirc ConcJLrit ol' Dtrct.
 

(B) Grantee shall give Licensee anclthe City one hunclrecl twenty (120) calenclar clays 
written notioe of its needs to occulry any licensed Conduit or I)uct and within such notioe periocl 
Lioensee shall take one of the l'ollowing actions as directed by Grantee: 

( 1 ) Pay revised conduit or duct rent designecl to recover the cost o1' retlolìtting the 
C-londuit or Dr-rct with multiplexing, optical fibers, or other space-saving technology sr-rllicient to 
rneet the Grantee's space needs; 

(2) Pay revised conduit or duct rent designed to recover the cost oJ'llew CloncJr-lit 

or Duct constructed to meet the Glantee's space needs; 

(3) Construct and m¿rintain sufl.rcient new Concluit or Duct to meet the (lrantee's 
spíìcc ncccls; or 

(4) Vacate the Concluit or Duct. 

(C) When two or more Licensees occupy a section ol'Conduit or Duct, the l¿rst l-icensee 
to occu¡ry the Conduit or l)uct shall be the first to vacate or construct new concluit or c'luct as 
directed by the Gratrtee; pursutrnt to Section 12.2(B)(4), Grantee may require all I-icensees to 
vacate, When conduit or cluct rent is rcvised because of retrofitting or space-saving tecl'urology 
or constrlìction of uew concluit or duct, all l-icensees sl'rall bear the revised cost. 

(D) All Attachments shall rneet local, state, and f'ederal clearance ancl other salèty 
t'eclttirements, be properly grounded and anchored, and lneet the provisions ol'contracts executed 
betweeu the Grantee and the Licensee, The Grantee nay, at its option, coLrect any Attachrrent 
cleliciencies ancì charge the Licensee f'or its costs. Eacl-r l,icensee shall pay the Grantee l'or arry 
fittes, fees, damages, or other reasonable costs the Licensee's Attachnents cause the Grantee to 
i ncur. 

Scction 13. DISCONTINUIID USE OF FACILITIES. 

If Grantee inteucls to cliscontinue using any F-acilities in the Streets, Grantee shall comply with 
the requilements of applicable Portl¿rnd City Cocle and implemer-rting regulations regarclirrg the 
di scontinuation ofì tire use o1' F'aci iities, 

Section 14. IIAZAIì.DOUS SUBSTANCES. 

As required by the City Cocle, Grantee shall comply with all applicable local, statc ¿ulcl lèdelal 
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laws, statutes, regulations and orders concerning l{azardous Substances relating to its System 
¿rnd Facilities in the Streets. Grantee shall place ulility corriclor 1ìll ancl use containment barriers 
irr compliance with the requirements I'or right-of-way perrlits establishecl by zrpplic¿rble Portland 
City Code and irnplementing regulations. 

Section 15. CITY'S CONSENT REQUIRED FOR ASSIcNMENT, TIì.ANSITER, 
MIlRGtrIt, LEASE OR MOIìTGAGE. 

15.I Council Consent, Neitirer this llranchise, nor all or sr-rbstantially all of'Grantee's 
J'elecomnrunicatious Systen-r located in tire Streets by autl-rority of'this lìranchise, shall be sold, 
leased, rlortgagecl, assigned, merged or otherwise transferrecl without the prior written consent of' 
the City as expressed by orclinance, which consent shall not be unreasonably withheld, except to 
entities that control, are controlled by, or are under cofiìnlou control with the Grantee, Grantee 
shall give written notice to the City ol any transfers to entities uncler such common control within 
ten(10)clayso1'suchtransfers.'I'heCity'sgrantingofconsentinoneinstanceshallnotrencler 
unllecess¿ìry any subsequent consent in any other instance. Nothing contained in this lìranchise 
shall be cleemeci to prohibit the mortgage, pledge, or assignment of tangible assets o1'Grantee's 
'l'elecoururr.tnications System l'or the purpose of: fìnancing the acquisition ol equipment f'or or the 
construction and operation of Grantee's'l-elecommunications System, within or outside the City, 
without the City's consent, but any such mortgage, pledge or assignment with respect to 
Gt'antee's 'I'elecornmunications System shall be subject to the City's otl-rer rights contained in 
this Fr¿rnchise. 

15.2 lìeview. 

(A) Irr detennining whether thc City will cousent to any sale, lease, tnortgage, 
tissigntnent, merger or tr¿rnslèr, the City may inquire into the technical, legal, ancl linancial 
clualilìcatious o1'the prospective party. Grantee shall assist the City in any sucl.r inquiry. 1'he 
Cìity may conclition any sale, lease, mortgage, assignment, merger or tr¿rnslèr upon such 
conditions related to the technical, legal, and financial qualilìcations of the prospective palty tcr 

perÍomr accorcling to the terms of this lìranchise, as it cleems appropriate. 'fhe City shall not 
unreasonably cielay or withhold its consent to any such sale, lease, mortgage, assignment, 
transfer or merger. 

(Il) No sale, lease, urortgage, assignment, trernslèr or merger lor which the City's oonseltt 
by oldinance is recluired may ocolrr until the slìccessor, assignee or lessee has compiied with the 
recluit'ements o1'Section 4, inclucling, but not lirnited to, providing certificates of insurance, 
unless the City Council waives such compliance by orclinance. Within ten ( 1 0) days after 
executiou and delivery of any instruurent so consented to by the City, Gr¿intee shall l.rle with the 
City an executed counterpart ol certilied co¡ty thereof . 

15.3 Leases. Grantee shall not lease any portion of its franohisecl 'l-elecor.nrlunic¿rtions Syster.n 
rvithout the City's prior corrsent as expressed by orclinance. I-lowever, and notwilhstanding 
Section 15.1, Grantee may lease any portion of its'felecourmunications Systent in the orclir-rary 
oourse of its business without otherwise obtaining the City's consent by ordinancc, so long as 
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Grantee remains solely responsible fìor locating, servicing, repairing, relocating or removing sr-rch 
portion of its l-elecourmunications Systern. A lessee o1'any portion of Grantee's 
'lelecommunications System shall not obtain ar-ry rights uncler this lll'anchise. 

15,4 Sales. 

(A) Notwithstancling Section 15.1, Grantee may sell portiorrs of its Telecornmunications 
Systent in the orclinary course of its business, without otherwise obtaining the Cìity's consent by 
ordinanoe, so long as Grantee oon'rplies with the f'ollowing conditions: 

(1) The sale is to the holder of a current existing, valicl franchise, license, pemrit. 
or other simiiar light gr"anted by the City; 

(2) Within lburteen (14) clays ol.the sale being executecl and becoming finerl, 
Grantee shall provide written notice to the City, describing the portions of the 
'l'elecommunications System sold by the Grantee, identilying the purchaser o1'the Facilities, the 
loc¿ttion of the Facilities (in accorc'lance with the recluirements of'section 6.1(B)(2)) and 
providing an executecl counterpart or certilied copy o1 the sales clocutlents; 

(3) Grantee remains solely responsible l'or locating, servicing, repairing, 
relocating or renroving its remaining 1'elecommunications System; and, 

(4) Within l'ourteeu (14) days of'the sale being executed and beconring linal, the 

¡rurchaser of such Facilities shall lìle written notice to the City that it has assulned sole 
responsibility f.ol locating, servicing, repairing, relocating or removing the purchased lracilities 
uuder the purchaser's ourrent, existing valid lì'anchise, license, permit or other similar riglit 
granted by the City. The purchaser shall not obtain any of'tl.re Grantee's rights undel this 
Franchise. 

Section 16. ItlìANCI{ISE VIOLATIONS AND REMBDIES. 

i 6.1 llernedies for Fr¿rnchise Violations. 

(A) In acldition to auy rights set out elsewhere in this Fleutchise, or such other rights as it 
llt¿ty possess, the City reserves the right at its discretion to apply any of the l'ollowing remeclies, 
alone or in combinatiotr, in the event Grantee violates äny material provision of this Franchise, 
inclr"rding but not limitecl to fianchisee Ièes, reports, records, and maintenance of insur¿urce or 
perl'ormance boncis. 

(1) Impose liquidatecl clamages as provicled in Section 16,1(C); 

(2) Recclver specific clamages fì'om all or ¿uly part of the security providecl 
pursuztnt to this lììranchise, including without iimitation any perfornlaÍìce boncl, letter o1'cleclit or 
other security, provided, however, the assessment shail be 1'or such amount as the City 
reasonably determines is necessary to remecly the violation; 
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(3) Cornmence litigation seeking recovery o1'rnonetary damages ol specific 
¡rerfomrance o1'this Franchise, as such remecly may be available; 

(4) Suspend the Grantee's Franchise rights related to the violation, until the
 
Grantee corrects or otherwise remedies the violation:
 

(5) Reduce the duration of'the tenl of this Irlanchise on such basis as is 
reasonable provided tl-rat ir-r no event shall the amount ol'the term lemaining zrfler tl-re rcduction 
be less than three (3) yeals; or 

(6) Revoke this F'ranchise. 

(B) (1) Grautee shall not be relieved of its obligations to comply promptly with this 
ìrranchise by reason of any failure of the City to enforce promirt compliance. 'I'he City's l'ailure 
to enl'orce shall not constitute a waiver of arry term, condition, or obligation imposecl upon the 
Grantee uncler this Franchise; nor a waiver ol'rights by the City or acquiescence in Grantee's 
conduct. A specific waiver of a particnlar term, conclition. or obligation imposecl upon Grantee 
under this Franchise shall not be a waiver of any other or subsequent or fi-iture breach of'the same 
or of any other tertn, condition ol obligation, 'fhe acts or omissions ol'afliliates are not beyonc'l 
the Gralitee's control, and the knowledge of aflhliates shall be ir-nputecl to Grantee. 

(2) Sttbject to applicable law, the remeclies proviclecl 1-or in this Irranchise are 
or¡lrrulative and not exolusive; 1he exercise of'one remedy sh¿rll not prevent the exercise ol' 
¿ruother remecly, or the exercise of any available rights ol'the City at law or equity. 

(C) l.iquidated Damages 

(1) The City and Grantee recognize that delays, expense and r.rniquc difficulties 
wotlld be involved in establishing aotr"ral Iosses sr-rflèred by the City ancl tl're pr-rblic as a result oÍ 
the Grantee's violatiot-l ol'tnaterial provisions of this Franchise. In circulnstances where prool'ol. 
s¡reciftc, actual daurages woulcl not be f:easible, the City and Grantee agree that Grantee shall pay 
liquidated daurarges to the City for violating material provisions of this Franchise. 'fhe parties 
agree that stlch amouuts are a reasonabie estimate by the parties of'the actual darrages (inciuding 
iltcreasecl costs o1'aclministration and other clamages clil'licult to measure) the City and the public 
wor¡lcl sulfer in the event ol'Grantee's breach of'such provisions of this Franclrisc. 

(2) Subject to (irantee's right to notice and tlie opportunity to cure as proviclccl in 
Section 16.2,if the City determines that Grantee has violated any material provision ol'this 
iìranchise, the City may assess liquidatecl clamages ol'$1,000. Liquidated daurages may be 
assessed by the City on a per day or per violation l¡asis or other reasollable measures lraseci on 
the magnitude and duration of'the violation . 

(3) The liquiclatecl danrage anrounts are stated in2012 doll¿rrs ancJ shall be 
ad.luslecl each year fbr any increase in the amount of ohange irr the C-IPL 'l-he ad.justr-nent will be 
calculated by rnultiplying the base liquiderted clamages arnount by tire r¿rtio oi 1) the avcrage CPI 
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fbr.lanr"rary throughJr¡ne of the current Year, to 2) the average CPI 1'or January thror-rgh June of'
 
the prior Year.
 

(4) The assessment and recovery of'liquidated damages will not constitr-rte a 

waiver Lly tlie City of any other right or remedy it rnay have uncler tl're lìranchise or applicable 
law. incluciing its right to recover l}orn Grantee any aclditional damages, losses, costs ancl 

expel'lses that are incurred by City by reason of the breach of this lìranchise.'['he assessllrent ancJ 

recovcry of'liquidatecl clan'rages for a particuiar viol¿rtion will substitute for the reco\/ery of actual 
damages 1òr the periocl of the assessment. 

(5) Each violation of any material provision of this Franchise shall be considerecl 
a sepat'ate violation for which separate liquidated damages may be imposed. Enumeration ol' 
material l'ìratrchise provisions set l'orth in this Section 16,1 is not exhaustive and shall not be 
invol<ed uncler any guideliue for contract interpretation to narrow the scope off othel material 
terttts, r,iolation ol'which would be amaterial breach of this Franchisc, Any liquidated damages 
1-or a specific lì'anchise violation rnay be imposed upon Grantee. Therealler, if Grantee has not 
cureci or conlmenced to cure the alleged breach to the satislàction of the City, the City nray, 
pltrsLle any other remedies available under this [¡ranchise or applicable law, 

(D) In deterrnining which ol'the remedies available under this Franchise is appropriate. 
the City uay consider, ¿rrnollg other things: (1) the nature ancl extent of the violation; (2) whether 
Gt'antee has had a history ol'similar violations; (3) the Person burdenecl by the violation ancl the 
cost ol'remedyir-rg tl-re violation; (4) the nature of the remedy required in orcler to prevent lilrther 
such violations; and (5) such other f'actors as the City rlay deem appropriate. 

(l')) l-he City may shorten the term of tliis lìranchise or revoke this Franchise in the 
nl¿ìnller ciescribed in Sectious 16.1(AX5) ancl (6) upon the occurrerlce of'any o1'the l'ollowing 
¿rcts or events: 

( 1) Any Iàilule to comply with the requirements of Section 4 o1'this lìranchise, 
inoh"rding but not limited to, any làilule to provide uninterrupted insurance clr perl'onnallce 
bonds; 

(2) Grantee is lbuncl by a court o1'competent jurisdiction to have practiced any fi"aucì 

ol dc'ceit u¡ron thc City; or 

(3) Cìrantee làils to obtain ancl maintain any penrrit recluir:ed by any fecleral or st¿ìte 

regulatory body in orcler to own and operate the'felecommunications Systern. 

(F) In acldition to its other lights ¿rnd rernedies as set lbrth in this lìranchise, the City 
shall have the right to revoke this Franchise aller the appointrnent ol'a receiver or trustee to take 
over atrd oonclttct the Glantee's business, or the initiation of receivership, reorganization, 
insolvency or other similar action or proceeding, unless Glantee, its receiver or trustee timely 
and lilly perl'orm all obligations, until such time as this liranchise is either re.jected or assumecl 
by Grantee, its receiver or trustee. 
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16.2 Notice and Opportr-rnity to Cure. 

(A) The City shall give Grantee thirty (30) days prior written notice of its intent to
 
exercise any of its rights unc'ler Section 16.1, identifying the reasons f'ol such action.
 

(B) ll'Granlee removes or otherwise cures to the satislàction of'the City the ¿rssertecl 
violation constituting the stated reason within the thirty (30) clay notice period, or il'cure is not 
reasonabiy possible within the thirty (30) day period and the Gr¿urtee initiates goocl l'aitli elTorts 
satislactory to the City within the thilty (30) clay ¡reriocl to cure the assertec'l violation constituting 
the statecl l'e¿ìsot1 and the effìolts continue in good làith, the City shall ltot exercise its rights urrc'ler 
Section 16.I . 

(C) Il'Grantee fails to remove or othenvise cure the asserted rzioiation constituting the 
stated reason within the thirty (30) day notice period, or iI'the Grantee cioes not unc'lertal<e aud 
continue elJorts szitislirctory to the City to remecly the stated reasoll, then the City may exorcise 
¿ìlly or all ol'the remeclies available under Section 16.1 or suoh other rights as the City nray 
possess. 

16.3 lìelnoval olFacilities. If the City has revokecl this lìranchise as proviclecl in Section 16,1, 
ol if this lìranchise has expired witl'rout being renewecl or extendecl, or in the event of the City's 
purcheise, lease-purchase, condemnation, acquisition, taking over or holcling of'plant and 
equipment, all of'Grantee's riglrts uncler this Franchise shall irnrnediately cease and be clivested. 
Thereafter, except as proviclecl in this Section, or as otherwise proviclecl by ordinance, the 
Grantee shall at its own expense renove its Facilities fron the Streets and restore the Streels to 
the staudarcls provided in applicable regulations of'the City. In the event of a làilure by the 
Grautee to properly perl'orm such work, then the City rnay perl'orm the work and collect the cost 
thereof'fì'om the (ilantee. The cost thereof shall be a lien upon the system of the Gr¿rntee anc'l ¿r 

set-olT against ¿uty sultls owed Grantee by City. 

Scction 17. IìENEGOTIATION. 

In the event that any ¡rrovision of this Franchise becomes invalicl or unenforceable ancl the Cit1, 
Clouncil ol'the Grantee expressly finds th¿rt such provision constitutecl a consicleration material to 
entering into this lìranchise, the City and the Grantee may mutually agree to renegotiate the 
lerms of'tl-ris lìratrchise. 'I'he party secking renegotiation sliall serve otl the other party written 
notice o1' an oÍ'Ier to renegotiate. In the event the other party accepts the oJ fer to renegotiate, the 
palties shall have ninety (90) days to conduct and complete the renegotiation, I1'both parties 
etgree to renegotiatious under Section 17, the parties shall proceed in good l'aith ancl in a uriulltcr 
that is reasonable under the circurnst¿urces, 

Section I 8. EXPIRATION. 

lB.l U¡rou the expiratiolt ol'this ïìranohise, the City shall have the right, ert its election, to: (1) 
rellew or exteud Grantee's Franchise; (2) invite aclditional proposals and award the l:ìranchise to 
auother Persou; (3) allow the lìranchise to expire without lirther actior-r; or (4) take sr-lcll lìllther 
¿rctiou as tl-re Cit¡, ¿e.nlr appropriate. 
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18,2 Until sr"rch tirne as the City exercises its rights uncler Section 18, the Grantee's rights ancl 

responsibilities within the City shall be controlled by the terms of'this Franchise. 

Section 19. MISCBLLANEOUS PROVISIONS. 

19.1 Compliance with Laws. 

(A) 13oth Grantee and the City shall comply with all applicable lèderal ancl state larvs. 

(B) Grantee shall comply with all applicable City ordinances, resolutions, rules and 
regulattions adopted or established pursuant to the City's lawftrl authority. 

19.2 Severabilit),. If any section, provision or clause of this lìrauchise is held by a court of 
competeut.jurisdiction to be invalicl or unenforceerble, or is preempted by f-ecieral or state laws or 
regulations, the remaincler of this lìranchise shall not be alfuctec1, unless the City Council 
cletermines such section, provision, or clatrse was uraterial to the City's agreement to issue ¿i 

1ì'anchise to the Grantee. All provisiorls concerning indenrnity shail survive the tern.rination o1' 

this lrranchise lbr any caLrse. Expiration or termination of'this Franchise shall rrot extinguish, 
pre.judice or limit either party's right to enforce this Franchise with respect to any clefault or 
ciefèct in per{brr-nance tl'rat has not been corrected. 

19.3 Iìegulation anci Nonenforcement b)¡ the Cit)¡. 'fhe City Council shall be vested with the 
power and authority to reasonably regulate the exercise of the privileges perrlitted by this 
lìranchise in the public interest. Grantee shall not be relieved of its obligations to comply with 
any ol'tlte provisions o1 this Franchise by reason ol'any faih"rre of the City to enforoe prompt 
compiiance, nor does the City waive or limit any ol'its rights uncler this Frarrchise by reason ol' 
such làilure or neglect, Selvices furnished by Grantee uncler this Franchise shall be renclered 
tusirrg the best placticable oommercial methods ancl plactices, ir.rsuring the least dzurger to lilè ancl 
property compatible with good engineering praotice. 

19.4 lìorce Majeure. 

(A) For the ¡rurposes of Section 19.4. the term "lloLce Majeure" sh¿rll lllean Acts of'(ìoc'I, 
landslides, ezrrthquakes, lightning, fires, hurricanes, volcanic aotivity, storms, floods. washonts, 
clrouglrts, civil clisturbances, acts of terrorism or of the public enenly, partial or entire l'ailr-lre o1' 

tutilities, strikes. explosions, locl<outs or other inch"rstrial disturbances, iusurrections, pr.rblic riots 
or other similar events whicli are not reasonably r¡,ithin the control of'the parties hel'eto. 

(ll) If the Grantee is wholly orpartially unable to carry out its obligations underthis 
Iìl'¿urchise ¿rs a result of'lìorce Majeure, the Grantee shall give the City prom¡rt notice of si;ch 
lìorce Majeure, describing the s¿rme in reasonalrle detail, ancl Grantee's obligations unc'ler this 
lìr'anchise, other than fol'the payn-reut of'monies c'lue, shall not be cleemecl in violation or clel'ault 
f'or the duratiou of the Force Maj eure. Glantee agrees to use its best eI'fbrts to remecly as soon as 
possible, ttnder the circumstances, Grantee's inability, by reason of Irorce Ma.jeure, to carry out 
its responsibility and dr-ltìes under this þ'ranchise, 
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19.5 Çlipæç oIttg¡glf . Any litigation between the City and the Grantee arising under or 
regarcling this Franchise shall occur', if in the state courts, in the Multnomah County Court 
having.iurisdiction thereof, and if in the 1'ederal courts, in the United States District Court f'or the 
Dist'ict o1' Oregon, Portl ancl, 

19,6 Choice ol'Law, This Franchise shall be governed by and construed in accord¿urce with 
the laws o1'the State of Oregon, even illOregon's choice of law rules woulcl otherwise require 
application of the law of a different state. 

19.7 Notice. ArrynoticeprovicledlorunderthisFranchiseshall besufl'lcientifinwritingand 
(1) delivereci personally to the f'ollowing addressee or deposited in the United States mail, 
postage plepaid, certilìed mail, return receipt requested; (2) serrt by ovemight or comrrrercial air 
ooì-rrier (sucl'r as Fecleral ìixpress); or (3) sent by electronic mail adclressed as fòllows, or to sr-rch 

other acldress as the receiving party herealler shall specily in writing: 

(A) If to the City: 

Olìfi oe f'or Comr.nunity Technology
 
City of Portlancl, Oregon
 
11 I SW Columbia Street, Suite 600
 
Portlancl, Oregon 97201
 
[ìni ai I : c ffran ch i s e i n l'o @ p o rt I an d o re go n. go v 

With a copy to: 

City Attorney's Office
 
City of Portlancl
 
1221 SW 4th Avenue, Room 430
 
Portland, Oregon 97204
 

(B) 11'to the Grantee: 

I(en l-lermrann
 
Tata Communications (Arlerica) Inc,
 
c)0 Matawall Rcl. 3'd lrloor,
 
Matawan, NJ 07147
 

With a copy to: 

Legal Department 
fata Cornmunioations (An-rerioa) Inc. 
2355 Dulles Corner lJoulev¿rrc1, Suite 700 
I{ernclon, VA 20171 USA 
Facsimile: 1-1 (703) 657-8340 
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(C) Any stloh uotice, contmunicatiou or deliver:y shall be deemed effective ancl deliverecl 
uirou the earliest to occur o1'actual delivery, three (3) business clays aller depositing in the United 
States mail as aforesaicl, one (1) business day after shipment by commercial ¿rir courier as 
albresaid, or the same day as electronic mail transmission (or the f,irst business dary thereafter iJ' 
sent by electronic uail on a Satr"rrday, Sunclay or legal holiday) but, in the case oJ'electronic mail, 
only i1'l'ollorryed by transr-nittal by national overnigl-rt courier or hand f'or delivery on the next 
13r"rsiness Day. 

i9.8 Pubiic Records, All infonlation ancl recorcls submitted to the City ale sulrject to disclosure 
underthe Oregon Public Records l-aw, ORS 192.410 to 192,505. If Grantee reasonably believes 
thert any infonlation ol'records it submits to the City may be exempt lì:orn disclosure unclel the 
Oregon Public lìecords Law, Grantee must identil'y such infomtation with particr-rlarity and 
include the 1òllowing statement: 

"'I'his data is exempt from disclosure under the Oregon Public I{ecolcis Law pursuant to 
ORS 1 L)2, and is not to be disclosed exoept in accordance with the Oregon PLrblic Iìecorcls 
Law, ORS 192.410 tluough 192.505." 

I1 Grantee fàils to identify with particr-rlarity the portions of such inform¿rtion that Cirantee 
believes are exeurpt 1ì'om clisclosure, and the basis f.or its conclusion that the identifiecJ 
inl.orntation is exempt fì'or-n clisclosure, Grantee is deemed to waive any future clair-n regarding 
rron-di scIosure of that inf-orrn¿rtion. 

19.9 lrrauchise Atlendment. 'I'he City has negotiated this l,-ranohise in good l¿rith, in reliance 
t"tpon the inl'ormation provided by the Grantee regarcling the scope of its authority to of fer 
services associated with its T'elecommunications System. In the event that Grantee ol'I'ers or 
t'eceives ar-rthority to ofTer services or,rtsicle the scope of this lrìranchise that utilize Grantee 's 
Iracilities in the Streets, Grantee shall immediately rrotify the City. Within ninety (90) days of 
receiving such notice, the City may elect, withor"lt lirnitation, to enter into negotiations with 
Grantee to revise or amencl this Franchise, or to extencl sep¿uate authority to Grantee 1'or such 
services to reflect such changed circumstances, or may proceec'l with early revocatiorr o1'this 
l'ìrauchise. 1'he parties will negotiate in good faith to reach mutual agreement on the lawfirl 
nleans to provide the necessary authority for Grantee to provide such services using Stl'eets, 

19.10 Written Aoceptance, On or bef'ore the thirtieth clay after this ordinance beconlcs 
cf leotive. Gr¿rntee shall 1Ìle in the Ofl'rce o1'the Auditor o1'the City o1'Portland a writter-r 
acceptance of this orcliuance, executed by the Gr¿urtee. meeting tl're ap¡rroval of the City 
Attorney. Any fàilure on the part o1'Grantee to flle such written acceptz'urce withìn such time 
sh¿rll be deemed an abanclonment and rejection of the rights and privileges conlbrreclhereby ancl 
this ordinance shall thereupon be null and void. Such acceptance shall be urrclualilìecl ancl shall 
be construtec'l to be an acceptance olall the ten-ns, conclitions ancÌ restrictions cont¿rinecl in tliis 
orclinauoe. 

19 of20 
Iìranchise Agreement befween 
the Cìity ol'Portland and J'¿rt¿r Clonrmunications (America) Inc. 



LB 5I0 5 

l9.l I Other Authority Superseded. Upon effectiveness of this Franchise, any and all authority 
to operate previously granted to Grantee by the City is superseded by this Franchise. 

Passed by council, FEB 27 ?0113 Lavonne Griffin-valade 
Mayor Charlie Hales Auditor of the City of portlanÇ 
Prepared by LilWalters By 
December 5,2012 Deputy , I i '4' "/ -i '¡ "l 
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Agenda No. 

oRDrNANcENo. 1s5905 
Title 

Grant franchise to Tata Communications (America) lnc. for telecommunications servicesrfor a 
period of ten years. (Ordinance) 

INTRODUCED BY 
Commissioner/Auditor: 

Charlie Hales 

COMMISSIONER APPROVAL 

Mavor-Finance and Administration -

Position 1/Utilities - Fritz 

Position ZWorks - Fish 

Position 3/Affairs - Saltzman 

BUREAU APPRO/AL
 
CAO: Jack D. Graham{
 
Bureau: Revenue
 
Bureau Head: Thomas W. Lannom
 

Prepared by: JL/MR
 
Date Prepared: December 18,2012
 

Financial lmoact & Public
 
I nvolvement' Statement
 
Completed X Amends Budget ! 

Portland Policv Document 
lf "Yes" requires Óity Policyparagraph stated 

Council Meetinq Date
 
January 23,2113
 

Attorney App¡gvafi 
,'ìeÊé,iedòy'ment, 
r.. ólldrúal- 1 i. ', r 

AGENDA 

T]ME CERTAIN ! 
Start time: 

Total amount of time needed: 
(for presentation, testimony and discussion) 

coNSENT x 
REGULAR tr 
Total amount of tíme needed: 
(for presentation, testimony and discussion) 

CLERK USE: DATE FILED 

JAN 9 3 2OI3 PASSED TO SECOND READINO FEB gï'2ÛI3 q.E¡ ¡.¡¡. 

FOUR-FIFTHS AGENDA	 COMMISSIONERS VOTED 
AS FOLLOWS: 

YEAS NAYS 

1. Fritz	 I Fritz 

2. Fish	 2. Fish ì 

3. Saltzman	 3. Saltzman 

4. Novick	 4. Noviçk 

Hales	 Hales 


