
oRDINANCENo. i"8 5 3 88 

Grant a right-of-way use agreement to Cricket Communications, Inc. lìor three years f'or n-robile 
telecommunications services and estabiish terms and conditions (Orclinance). 

T'he City of Poltlancl ordains: 

Section 1. NATUIIE AND TERM OF GRANT 

A. Grant of Authorit)¡. The City does hereby grant Cricket Communications, Inc,("Cricket" or 
"Grantee"), a Delaware corporation qualified to clo business in the State of Oregon, and 
Grantee's successors and assigns, as approved by the City of Portland uncler Section l2 of 
this Agreernent, the privilege and authority to access Structures located in the City Streets to 
construct, repair, leplace, rnaintain and operate Facilities for a Telecomrnunications System 
in;"uncler and over the surface of City Streets, Grantee intends to use its Telecommunications 
System to provide Mobile Telecommunications Services. Grantee represents that it has 
appliecl for and received all necessary legulatory authority to pr"ovide Mobile 
'1-elecommunication 

S ervices. 

1, This Agreement does not authorize Grantee to operate a cable system or provide video 
programrning, as defrnecl by 47 U.S,C,A 5522, or to provicle a telecommunications 
service as defìnecl in ORS 759.005(8) (2011), 

2. Nothing in this Agreement shall preclude Grantee fiom entering into a contract for the 
use of any portion of its Telecommunications System with any Person or other entity for 
any services, whether specified herein or not, provided that said Person or entity is 
another fi'anchisee, licensee, or said Person has assumed responsibility for obtaining any 
required authority from the City, 

B. Duration. The term of this Agreement, and all rights and obligations pertaining thereto, shall 
be three (3) years, expiring on June 30, 2015, unless terminated sooller as provided herein or 
renewed in accordance with Section 15. 

C. Effective Da1e. The effective date of this Agreement shall be Lrpon passage by the City 
Council, unless Grantee fails to f,rle an unconditional written acceptance of this Agreement in 
accordance with Section l7 of this Agreement, in which everrt this Agreement shall 
thereupon be null and void. The passage date of this Agreement is set forth on the last page 
of the original hereol; as starnped by the Council Clerk. 

D. Agreement Not Exclusive, 'Ihis Agreement is not exclusive. The City expressly reserves the 
right to grant rights to other Persons, as well as the right in its own naffre as a municipality, to 
use the Streets for sirnilar or difl'erent pulposes allowed Grantee hereuncler, by lease, 
lÌanchise, pennit or otherwise. 

E. Charter and General Ordinances To Appl),. To the extent authorizecl by law, this Agreemeut 
is sr-rbject to the Charter of the City of Portland ancl general ordinance provisions passecl 

I 
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pllrsuant thereto, affecting rnatters of general City concern and not merely existing 
contractual rights of Grantee now in effect or hereafter made effective. Section 10-201 
tlrrough 10-218, inclusive, of the Charter of the City of Portlancl, (1942 compilation, as 
revised in part by subsequent amendments), are hereby incorporated by refelence ancl macle a 
part of this Agreement, to the extent authorized by law. Nothing in this Agreement shall be 
deemecl to waive the requirernents of the various codes ancl orclinances of the City regarding 
permits, fees to be paid or the ûtanner of construction. 

F. Mutual Reservation of Rights. Nothing in this Agreement shall be cleemecl a waiver by 
Grautee or the City of the lights of Grantee or City under applicable law. By entering into 
this Agreement, Grantee is not waiving its rights to seek judicial or administrative review of 
the provisions in this Agreement under applicable federal, state or local law. The City 
reserves and in no way waives any right to enforce the requirements in this Agreement 
cluring the term of this Agreement ancl Grantee agrees to such reservation and non-waiver by 
the City. Grantee also reserves ancl in no way waives any right to challenge the enforcement 
of the requirements in this Agreement and the City agrees to such reservation and non-waiver 
by Grantee. 

Section 2, DEFINITIONS 

A. Captions. Throughout this Agreement, captions to sections are intendecl solely to facilitate 
reading and to refereuce the sections and provisions of this Agreement. The captions shall 
not affèct the meaning and interpretation of this Agreement. 

B. Definitions. For the pllrpose of this Agreement, the following terms, phrases, and their 
clerivations shall have the rneanings given below unless the context indicates othelwise, 
When not inoonsistent with the context, words used in the present tense include the future 
tense, words in the plural number include the singular nurnber, and words in the singular 
include the plural number, The word "shall" is always mandatory and not merely directory. 

1. "Agreentent" means this Agreement, as approved by the City Council and accepted by 
Grantee, according to the terms of Section l7 of this Agreement, 

2. "City" means the City of Portland, Oregon, a municipal corporation, and all of the
 
territory within its corporate boundaries, as such may change fi'om time to tirne,
 

3. "City Council" means the Council of the City of Portland. 

4. "Grarltee" or "Cricket" means Cricket Communications, Inc,, a Delaware corporation. 

5. "l'-acility" means capital, equipment and property, including but not limited to the optical 
lìber, wires, pipes, mains, conduits, ducts, pedestals, antennas, cabinets and electlonic 
equipment located in the Streets used for transmitting, receiving, clistributing, providing 
or o1'lerir-rg Mobile'l'elecomtnunication Services over the spectrum of radio fi'equencies 
licensed by the Federal Cornmunications Commission. 
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6. "Attached lracilities" are any Facilities affixed to a Structure except optical fiber, wires, 

coaxial cable and the mounting hardware used to attach optical fiber, wires, coaxial cable. 
Examples of "Attached Facilities" include but are not limitecl to antennas, telephorre 
boxes, power boxes, and other equipment boxes and cabinets on Structures; 

7. "Gtty Pole" or "Support pole" means a pole that is used plimarily to structurally support 
an electrical or telephone distribution or transmission pole, but has no energized 
conductors or telephone wires or Facilities attached. 

8. o'Licellsee" is any Person franchised, licensed or otherwise permitted by the City to use 
the Streets including, if appropriate, the City itself. For the purposes of Section 6,C, 
Grantee shall not be construed to be a "Licensee" as clefined herein, 

9. "Mobile Telecommunications Service" means commercial mobile radio service, as 
defined in Section 20.3 of title 47 of the Code of Fecleral Regulations as in effect on.lune 
1,1ggg. 

10. "Penalties" means any ancl all monetary penalties provided for in this Agreernent. 

1 1. "Person" means any individual, sole proprietorship, partnership, association, corporation 
or other fortn of organizalion authorizecl to do business in the State of Oregon, and 
includes any natulal person. 

12. "Streets" or "Right(s)-of-Way" means the surface of, ancl the space above ancl below, any 
publio street, road, alley or highway, within the City, used or intended to be used by the 
general public for travel, to the extent the City has the right to allow Grantee to use them, 

13, "Structure" means any utility pole, Guy or Support pole, utility pole extension, light 
standard or other sirnilar pole in the Streets that is suitable for the installation of 
Facilities. An "Original Structure" is a pole or other similar facility that has not been 
constructed, replacecl or improvecl to accommodate Facilities. 

14. "Telecommunications System" nleans all necessary Facilities ownecl or usecl by Grantee 
for the pLlrpose of providing Mobile Telecommunications Services ancl located in, under 
and above City Streets, excluding ducts, conduits ancl vaults leasecl from another City 
franchisee, licensee, lessee or permittee. 

15. "Year", "Annllal", or "Annually" means the period consisting of a lull calendar year, 
beginning January I and ending December' 31, unless otherwise providecl in this 
Agreement. 

Section 3. COMPENSA'I-ION AND AUDI'|ING 

A. Amount. As compensation for the benefits and privileges under this Agreement, ancl in 
consideration of permission to use the Streets of the City, Gr"antee shall pay the following 
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1èes to the City through the cluration of the Agreement for the right to install F'acilities on 
Structures in the Streets: 

L The Minimum Annual lree. The Minirnum Annual Fee for this Agreement shall be 
$15,000. The Minimum Annual Fee n'ray be applied to the Right-of-Way Use Fee, 
below, but the combined Minimum Annual and Right-of-Way Use fees shall never be 
less than $15,000. 

2, (a) Right-of-Way Use Fee, Grantee shall pay as a Right-of-V/ay Use Fee fì7,500 per 
year per Structure that has any Attached Facilities, If Attachecl Facilities occupy a 
Structure for less than one year, the amount of this Fee for fhatyear shall be proratecl at 
$625 per month. The Right-of-Way Use Fee is calculated frorn the first day of the montl-r 
following the date Attached Facilities are installed on a Structure; 

(b) The Right-of-V/ay Use Fee shall increase by the Consumer Price Index for Urban
'WorkersAge liarners and Clerical for the Portland, Oregon metropolitan region for the 

prior year, r-uradjustecl for seasonal variations, as detelmined by the Bureau of Labor 
Statistics of the l)epartment of Labor. This increase is applicable beginning one year affer 
the EfÏective Date of'this Agreement and every year thereafter for the term of this 
Agreemcut. 

3. Installation and Application Fee. 

(a) There shall be a one-time Installation and Application Fee of $2,000 payable to the 
Portland Bureau of Transpoltation for each new Site that Grantee uses for Attached 
Iracilities. A 'Site' is a Base Station (a fixed location with radio frequency equipment) 
that serves Attached Facilities, An additional Installation and Application Fee will be 
dne for every additional 10 Attached Faoilities or portion thereof. 

(i) Exarnple: Grantee constructs a Site and places five Attached Facilities in 
the streets. One Installation ancl Application Fee is due, The following year 
Grantee places an additional four Attached Facilities in the streets which connect 
to the same base station. No new Installation ancl Application Fee is clue because 
Grantee has not yet placed more than l0 Attached Facilities for this base station. 
The following yeal Grantee places an additional three Attached Facilities in the 
streets whicli connect to the same base station. One new Installation and 
Application Fee is due because the base station serves more than 10 Attached 
Facilities. 

(b) If the Attached Facilities are planned to be placed on a Structure in a Priority 4 Street, 
then a separate one-time fee of $2,000 shall be assessed and payable to the Oflce for 
Community fechnology (OCT) upon application. 

B. Remittance l)ates. Grantee shall pay the above fees as follows: 
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1. The Annual Fee shall be due and owing on the date Grantee files its acce¡rtance in 
accordance with Section 17, ancl on that same date every calenclar year therealler. 

2, The Right-of-V/ay Fee shall be due and owing on the date Grantee files its acceptance in 
accordance with Section 17, and on the same date every caiendar year thereafter, 
provided that the Right-of-Way fee for Facilities that are installed after the Right-of-Way 
Fee has been paid for a calendàï laãt, shall include the pro-ratecl payment plus the next 
calendar year's payment. 

3. The applicable Installation and Application Fees shall be due and owing when plans are 
submitted to the City for approval, 

C. Late Pa)¡ments: Any payment not paid when clue shall be subject to a delinquency penalty 
char"ge of live percent (5%) of the unpaid amount, Failure to make full payrnent and penalty 
charges within sixty (60) days of the applicable payment date shall constitute a violation of 
this Agreement. In aclclition, all overdue amounts, includir-rg penalty charges, shall bear 
interest, until paid, at tl-re rate of one peÍcent (l%) per month, 

D. Acceptanoe of Pa)¡ment aricl lìecornputation. 

L No acceptance of any payment made by Grantee shall be construecl as an accord that the 
amount paicl is, in fact, the correct amount, nor shall any acceptance of payments be 
construecl as a release of any claim the City rnay have for further or additior-ral sums 
payable. All amounts paid under Sectior-r 3 shall be subject to confirmation and 
recotnputation by the City, provicled that such audit and computation is cornpleted within 
thlee (3) years of tl're clate any audited and recomputed payment is due. If no such ar-ldit 
or hnancial review is conducted within the three (3) year periocl, then any clain-r that the 
City rnight have had fol additional compensation shall be forever waived and 
relinquished. Grantee agl'ees to reimburse the City for: 

(a) The reasonable costs of such confirmation if the City's recomputation discloses that 
Grantee had paid 95o/o or less of the Agreement fees owing for the period at issue 
upon receipt of an invoice from the City showing such costs were actually incurred 
and directly related to the audit. 

(b) One-half of'the reasonable costs of such confilmation if the City's recomputation 
discloses that Grantee had paid more than 95o/obttt less than 98% of the Agreement 
fees owing for the period at issue, 

(c) The City's costs which may be reimbursed uncler this Section shall not exceed 
$5,000.00 per audit or financial review. 

(cl) If the City determines that Grantee made any underpayment, ar-rd that the 
underpayment exceeded 5%o of the amount due, Grantee shall pay late Ièes pursnant 
to Section 3.C. above. 

http:5,000.00
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(e) If Granfee disputes the City's determination of underpayment, Grantee shall 
immediately place the disputed amount in an escrow account until final resolutio¡. 

2, The City and its agents ancl representatives shall have ar"rthority to arrange for and 
couduct reviews of Grantee's records pertaining to this Agreement inclucling those for 
Facilities Grantee installed on structures in City Rights-of-Way and Grantee's 
perforrnance bond and insurance policy as requirecl in this Agreement. The City rnay 
cletermine the scope of review in each instance. All amounts paid by Grantee shall be 
subject to review by the City, provided that such review be cômpleied within three (3) 
years û'om the date payment was due. City requests for reviews shall be iri writing. If 
Grantee has not provicled copies of all information reasonably within the scope of the 
review to the City within 30 days û'om the date of the wlitten request, Grantee sirall 
provide access within the Portland metropolitan region, cluring normal business hours, 
upon 4B hours prior written notice. If the City requests in writirrg that Glantee provicle, 
or cause to be provided, copies of any information reasonably within the scope of the 
review, and Grantee fails within 30 days of receipt of the request to provicle, or cause to 
be plovided, suclt infortnation, then the three (3) year period shall be extendecl by one 
day for each day or part thereof beyond 30 days that Grantee fails to provide, or fails to 
callse to be provicled, such lequested information. 

ìi. Cost of Pre-llranchising ancl Publication, Grantee shall pay the reasonable pre-franchising 
publication costs associated with this Agreement, as such publication is required by the City 
Charter. 

Section 4. GENERAL INSURANCE AND BONDING pRovtstoNs 

A. Insurance. 

1, At all titnes dr"rring which Grantee's Facilities are in the Streets as described in Sectio¡ 
1.4 under this Agr"eement, Grantee shall comply witli requirements for insurance ancl 
other applicable forms of financial guaranty for right-of-way permits, as established by 
applicable Portland City Code and irnplernenting regulations in effect as of the clate of 
this Agreentent, along with any revisions implementecl by the City during the term of this 
Agreement. 

2. Grantee shall nlaintain on file with tlie City Auditol a certificate of insurance certifying 
the coverage required above. T'he certilÌcate of insurance shall be subject to the approval 
as to form by the City Attorney. 

3. In the alternative to ploviding a certificate of insurance to the City, certifying liability 
insurance coverage as requirecl in this Section, Grantee may provide the City with a 
statement regarding its self-insurance. Grantee's self'-insurance shall provide at least the 
sarìe amoltnt ancl scope of coverage for Grantee ancl the City, its officers, ngents and 
employees, as otherwise required under this Section. The adequacy of such sell
insuLance shall be subject to the approval as to lbrm by the City Attorney. Upon 
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Grautee's election to provide self-insurance coverage under this Section 4.4.3, any 
l'ailure by Grantee to maintain adequate self-insurance shall be a material violation of this 
Agreement. 

B. Faithful Perl'omrance Bond. 

l. Upon the eflèctive clate of this Agreement, Grantee shall furnish proof of'the posting of a 
1àithftll performance bond running to the City, with good and suffìcient surety approved by 
the City, in the penal surn of ten thousand dollars (Sì10,000), conditioned that Grantee shall 
well and truly observe, fulfill, ancl perform each term and conclition of this Agreernent. 
Grautee shall pay all premiums chargecl for the boncl, and shall keep the bond in full lbrce 
and effect at all times throughouttheterm of this Agreement, including, if necessary, the 
time required for removal of all of Grantee's Facilities installed in the City's Streets. The 
bond shall contain a provision that it shall not be terrninatecl ol otherwise allowed to expire 
without thirty (30) days prior written notice first being given to the City Auditor. The bond 
shall be subject to the approval as to form by the City Attorney. 

2. I)uring the terrn of this Agreement, Grantee shall file with the City Auclitor a duplicate copy 
of'the bond along with wlitten evidence of paymerrt of the required premiums. I-Iowever, in 
no event shall the City exercise its rights against the performance bond under Section 4.8 if a 
bona fide, goocl faith clispute exists between the City ancl Grantee. 

3. Construction Boncl. At all times cluring which Grantee is constructing, repairing, replacing or 
tnaintaining its Facilities in the Streets, Grantee shall comply with the requirements fol right
of-way permits established by applicable Portland City Code and implernenting regr-rlaticlns 
in ef'fect as of the date of this Agreernent, along with any revisions implemented by the City 
during the term of this Agreetnent, for ploviding construction bonds or other forms oi' 
financial guarantee satislàctory to the City. .. 

Section 5. COVENANT TO INDEMNIFY AND I{OLD TI-IE CIT.Y I-IARMLESS 

A. General Indemnification. Grantee hereby agrees and covenants to indernnify, clelènd and 
hold the City, its oflìcers, agents and employees, harmless from any claim for injury, 
daurage, loss, liability, cost or expense, including court and appeal oosts ancl reasonable 
attorney fees or expenses, arising fì'om any oasualty or acciclent to person or property by 
reason of any construction, excavation or ally other act done uncler this Agreernent , by or ltrr 
Grantee, its agents or employees, or by reason of any neglect or omission of Grantee to keep 
its Facilities in a safe conclition, but not if arising out of or by reason of any negligence or 
willful misconduct by the City, its officers, agents or employees. The City shall provicle 
Grantee with prompt notice of any such claim, which Grantee shall defend with counsel of its 
own choosing and no settlement or compromise of any such claim will be done by the City 
without the prior writteu approval of Grantee, Grantee and its agents, contractors and others 
shall consult ancl cooperate with the City while conducting its defense ol'the City, 
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B. Relocation inclemnification. Grantee also hereby agrees to indemnify the City for any 

damages, claims, additional costs or expenses assessed against or payable by the City arising 
out of or resulting, directly or indirectly, fì'orn Grantee's failure to remove, acljust or relocate 
any of its Facilities in the City Streets in a timely mallnel in accordance with Section 6,8, 
unless Grautee's läilure arises directly from the City's negligence or willful misconduct. 

C. 	I-lazardous Substances Indemnification. Grantee agrees to forever indemnify the City against 
auy claims, costs, and expenses, of any kincl, whether direct or indirect, incurred by the City
 
arising out of the release or threat of release of Flazardous Substances caused by Grantee's
 
ownership or operation of Facilities in the Str.eets.
 

Section 6. CONSTRUCTION, RIIPLACEMENT, REPAIRS AND MAINTENANCE 

A, Permits. Grantee shall apply for and obtain all permits necessary for the construction, 
iltstallation and maintenance of its Facilities and Structures in the Streets. Grantee shall pay 
all applicable fees due for City construction permits. All construction and maintenance of 
atly ancl all Grantee's Facilities ancl Structr-rres within the Streets inciclent to Grantee's 
provision of Mobile Telecommunications Services shall, regardless of who perlorms 
installation and/or construction, be and remain the responsibility of'Grantee. 

B. Installation of EquipnlEnlL. Grantee's Facilities and Structures shall be installecl and 
maintained in accordance with the laws of the State of Oregon and the ordinances and 
standards of the City regulating such construction. 

C. Common Users, 

1. Use of Structures b)¡ T1'rird-parties. Grantee acknowledges that the Streets have a linite
 
capacity l'or containing Structures and other Facilities, Therefore, Grantee agrees that
 
whenever the Grantee and any Licensee determine that collocation of Licensee's
 
Facilities is safe, practical and will not result in signal or other interference, the Grantee
 
shall allow such collocation on its Structures, subject to the approval of the City and the
 
negotiation of a tnutually acceptable collocation agreement between Grantee and
 
Licensee, This right of use shall be subject to Section 6.C.2,to the terms ancl conditions
 
o1 an agr:eement for use of Structures entered into by the Grantee and the Licensee, ancl to
 
the safety and reliability of Grantee's Telecommunications Systern ancl maintetlance
 
requirements.
 

2. 	Coorclination of Licensee Usaqe. 

(a) 	 All Attachtneuts and Structures shall meet local, state ancl federal clearance and 
otl-rer safety requirements, be properly grounclecl ancl anchored, and meet the 
provisions of contracts executecl between the Grantee anclthe Licensee. The Grantee 
may, at its option, correct any Attachment deficiencies and charge the Licensee for its 
costs, Each Licensee shall pay the Grantee fol any fines, fees, damages, or other 
reasonable costs the Licensee's Attachnents cause the Grantee to incur. 
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D. I?acilit), and Structure standalds, This section establishes standards for attaching Facilities to 
Structures in the Streets. Unless otherwise specified, all references in this subsection 6.D to 
the existing or allowecl height of a Structnre or utility pole are measurecl liom ground level. 

1. Structure selection 

(a) Grantee shall co-locate wireless Facilities on existing buildings, water towers or 
tanks, or on Original or Rèplacernent Structures in the Streets. 

(b) The Streets are prioritized for siting wireless Þ-acilities. The categories for Streets may 
be identified by refèrring to the City's oflicial map of Wireless Street Priorities, 
Grantee must attach Facilities onto Structures in the Streets in the following order of 
priority: 

(i) Priority 1 Streets (generally freeways, highways, and streets in industrial areas), 
before using poles on 

(ii) Priority 2 Streets (generally high traffic volume streets), before using poles on 
(iii) Priority 3 Stleets (generally medium traffic volume streets), before using poles 

on 
(iv) Priority 4 Streets (generally low traffic volume residential streets). 

If Grantee selects a Structure to support its Facilities orl a Priority 4 street, Glantee 
shall provide RF contour maps (in color) illustrating the calculated coverage using the 
proposed antennas at the target signal level, plus and minus 5 dB, and the calculated 
coverage areas for all existing adjacent cell sites, to support the rejection ol'other 
Strttctures, If other Structures were ruled out for non-RF coverage reasons, Grantee 
shall identi$r ancl explain those reasons. 

(c) For all Structures except those in Priolity 1 Streets, Grantee must place antennas and 
Facilities first on Structures that carr"y high voltage transmission power lines before 
placing them on any other Structure, For the purposes of this subsection 6,D, "high 
voltage transmission" means lines with capacity for transmitting electricity of 57,000 
volts or greater. 

2. Orisirìal Structures. Facilities may be attached to Original Structures in the Streets,
 
plovidecl:
 

(a) The requirements in 6.D,I are met; 

(b) lìacilities clo not jeopardize the physical integrity of the Structure; 

(c) Antennas and antenna mounting devices below the top of the Structure shall be 
mounted flush with the Structure or on extension arms that are no greater than one (1) 
foot in length. 

(d) Anterinas and antenna mounting devices above the top of the Structure: 

9 
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(i) Moturting clevices and antennas other than omni-directional or "whip" antennas 
shall be concealed within a canister or unicell-style cylinder, the diameter of 
which shall be uo greater thau twelve inches (12") more than the diameter of the 
Structure as rxeasured six (6) feet from the butt of the Structure. 

(ii) The cornbined height of the antennas and rnounting device on a Structure that 
carries high voltage transmission lines shall not project more than: 

(A) Twenty (20) feet above the Stlucture if the Structure is in a Priority 2 or 3 

Street. 
(B) Fifteen (15) feet above the Structure if the Structure is 1) in a Priority 4 

Street, and2) less than or equal to fifty (50) feet in height; or 
(C) Twenty (20) feet above the Structure if the Structure is 1) in a Priority 4 

Street, and2) more than fifty (50) feet in height, 
(D) The combined height of the antenna and mounting clevice on Structures in 

Priority I Streets is not regulatecl. 

(iii) The combined height of the antennas and mounting clevice on a Structure that 
does not carly high voltage transmission lines shall not project more lhan: 

(A) Fifteen (15) feet above a Structure in a Priority 2 or 3 Street; or 
(B) Ten (10) fèet above a Structure in a Priority 4 Street. 
(C) The combined height of the antennae and mounting device on Structures in 

Priority 1 Streets is not regulated. 

(e) All Facilities mountecl on an Original Structure shall be painted, coated, or given a
 
surface application to conlbrm to the color and surface of the Structure. If cabinets
 
require a special heat-reducing paint finish, they rnust be a neutral color such as
 
beige, off-white, or light gray; and
 

(f 	The dimensiorts of equiprnent cabinets mounted on poles in Priority 1 ,2, and 3
 

Sfreets are not regulated. The height plus widtli plus depth of equipment cabinets
 
tnounted on poles in Priority 4 Stleets shall be no more than 120 lineal inches
 
cornbined.
 

(g) The Original Structure is not replaced with a taller Structure, except as authorized in
 
Section 6.D.3.
 

(h) In the case of wireless Facilities proposed for stancl-alone non-utility poles, Grantee
 
shall first meet with the OffÌce for Community Technology and the City Engineer to
 
review feasibility and applicable requirernents. After the OfÏce for Cornmunity
 
Technology notifies Grantee that the review has been completecl, Grantee may
 
cornmence the notice ancl meeting requirements under Section 6,D,4.
 

3. 	Replacerneut Structures. For purposes of this Section "Replacement Structnre" shall 
trean a Structure that a) replaces an existing Structnre or Original Structure to
 

10
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accolnmoclate lracilities; and b) does not resnlt in an increase in the total nurnber of ritility 
or guy poles in the Streets except as othenvise approved by the City Engineer, Facilities 
may lre attached to Replacement Structures in the Streets, provided: 

(a) The Replacemeut Structure is of sufficient integrity to snppolt the Facilities; 

(b) 'l-he Replacement Structure must cornply with the recluirements of'6.D.1(a) ancl (b), 
and 6.D.2(e) and (f); 

(c) For all Structures except those in Priority 1 Streets, Grantee shall place antennas and 
Facilities first on Structures that carry high voltage transmission power lines before 
placing them on any other Structure. For the purposes of this subsection, "high 
voltage transrnission" means either power lines with capacity for transmitting 
electricity of 57,000 volts or greater, or a shipped pole between high voltage 
transurissiotl power lines. Skippecl poles are clefined in subsection 6.D,3(e)(ii), below. 

(d) Color. Prior to installation, if the Replacement Structure is not macle entirely of woocl, 
it shall be painted, coated, or given a surface application to conform to the color of 
the Original Structure, 

(e) Replacement I{eighl Li¡r!1ö. A Structure or Original Structure may be replaced with a 
Replacement Structure that is taller lhan the Original Structure. The total combined 
height of a Replacement Structure ancl any mounting devices shall be no greater than 
that allowed in Table 1, below, 

(i) Guy poles. Guy poles are shorter than the utility poles they support. On Priority 1, 
2, and 3 stleets a guy pole may be replaced as if it is the same height as the pole it 
supports using Table 1, below. On Priority 4 streets a Guy pole can be replaced up 
to the height of the pole it supports. 

Example l: A20 foot guy pole that supports a 30 foot utility pole in a Priority 3 

Streetmaybereplacedasifitis30'tall. Therefore,itcanbereplaceclwitliapole 
45 feet tall (30' + 50% of 30'); 

Example 2: A20 foot guy pole that supports a 30 foot utility pole in a Priority 4 
Street rnay be replaoed up to a maximum of 30 feet. 

(ii) Skipped poles. There are Streets where runs of tallerpoles (typically high voltage 
transmission) arrd shoúer poles (typically low voltage distribution or 
communication) are located on the same side of the Street. V/here the shorter pole 
is situated adjacent and between two taller poles in the same rull, the shorter pole is 
kuown as a "skippecl pole." A skipped pole may be replaced witl-r a pole of the 
same height as the adjacent taller poles. 

Example: A 45 foot (45') pole is situated adjacent ancl between two 65 foot (65') 
polesonthesamesicleof'aPliority4Street. The45'polecanbereplacedasifit 
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were 65'using Table 1, below, Therefore, it canbe replaced with apole 80 l'eet 
tall (65' + 15'). If the 45'pole is on the opposite side of the Priority 4 Street fion'r 
the taller poles, it cannot be replaced as if it were 65'; it can only be replaced up to 
a height of 60 feet (45' + 15'), 

Table I 

Maximum Combined Aciditional Height Allowed for
 
Replacement Structures and Antenna Mounting Devices
 

(All Iìgures are in fèet over the height of the existing Structure measured from grouncl level)
 

Street Type	 Additional I{eight 

Priority 1 (freeways, highways, and streets in 
80'industrial areas) 

Priority 2 (high traffic volumes)	 Lesser of 40' or 500/o of tlie height of the pole 

Priority 3 (mediurn traffic volumes) Lesser of 3 5 ' or 50Yo of the height of the pole 

Priority 4 (low trallic volumes; residential 
Lesser of I 5' or 45o/o of the height of the polestreets) 

(Ð Antennas above the top of the Replacement Struoture and Mounting Device. 
Autennas sliall not project more than three (3) lèet above the maximum allowable 
height ofìthe Replacement Structure and mounting device. Exarnple: A 35 foot pole 
on a Priority 4 Street may be replaced with a pole and rnounting device, the top of 
which is no more thari 50 feçt tall, and the measurement to the top of the antennas 
tnay be no rìore than 53 fèet. 

(e)	 Replacement Structure Engineering. In the event that a Structure neecls to be replaced 
to provide structural capacity to support the Facility, Grantee must provide to the City 
a written statement frorn the pole owner that the Replacement Structure is no greater 
in width than the engineering minimum required by the Oregon Public Utility 
Commission. 

(h) Street Trees. If a Structure in a Priority 4 street is proposed for replacernent, Grantee 
shall submit the sum of One Thousancl Dollars ($ 1,000) to the Bureau of Parks to 
fund street tr"ee planting, Grantee shall consult with the owner of the Structure and 
the Bureau of Parks to determine if a tree could be planted in the palking strip such 
that a mature tree canopy could develop around the Replacement Stnlcture to reduce 
the visual irnpact of the Replacement Strncture to the abutting property, 11'a tree 
cattnot be planted with this result, then the Park Bureau shall cleposit the funds into 
tl-re'free Damage Fund f-or its use, 

4. Notice and Meetinq. In the case of Grantee Facilities not otherwise co-located with 
existing Facilities, and proposed in or within 400 feet of a Priority 4 Street, Grantee shall 
provicle written notice and participate in or concluct an informational neighborhood 
n-reeting consistent with this Agreement, except where supersedecl by applicable rules 
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5. 

6. 

7. 

8. 

promlrlgated by the City. 

(a) Grantee will provide written notice to residents and property owners within a 400 
foot raclius ol'the Structnre to be replaced. The notice shall: clearly state the name of 
the wireless carrier dilecting the work and what work will occLtl"; iclentify the 
Structure to be replacecl and Facilities that will be addecl; identify when the change is 
scheduled to begin and end; provide a contact name and telephone number of a 
representative of the wireless carrier, the pole owner, ancl the City of Portland; 
provide the date, tirne and location of a meeting to present and discnss the changes; 
and be sent uo less than 14 days and no more than 30 days fì'orn the meeting date. A 
copy of this notice shall be provided to one or more officers of the city-recognized 
neighborhood association, business association, Neighborhood Coalition office or its 
eqnivalent, a representative of the pole owner, and the City. 

(b) Grantee sliall participate in or condnct a meeting in cooldination with the city
recognized neighborhood association and business association where the Structure is 
located. The meeting shall occur at least 30 days befbre Grantee submits its 
application to the City to place Facilities on a Structure. If no neighborhood 
association or business association meeting can be arranged, the carrier sl-rall arrange 
a separate meeting at reasonably convenient date, time and location for the recipients 
of the notice. 

Carrier shall not locate any Facilities, snch as cabinets, at grade withir-r the Streets, but 
may collnect its Facilities in the Streets to Facilities located on property ad.jacent to the 
Streets iu accorclance with applicable City Cocle sections and with the permission o1'the 
adj acent property owner. 

Carrier may make excavations in the City Streets for any Facility neecled for the 
maintenatrce or extension of its Mobile'felecommunications System. Subject to 
obtaining permits from the City. Prior to doing such work, carrier must apply for, and 
obtain, appropriate permits fi'om the City, and give appropriate notices to any fianchisees, 
licensees, or permittees of the City, or bureaus of the City, or other units ofì governrnent 
owning or ntaintaiuing facilities that rnay be affected by the proposecl excavation. 

hi the event that emergency repairs are necessary for caLrier's underground lracilities in 
the Streets, carrier shall immecliately notify the City of the need for such repairs. Carrier 
may imtnecliately initiate such emergency repairs, and shall apply for: appropriate permits 
the next business day following discovery of the emergency. Carrier must comply with 
all Charter and ordinarrce provisior-rs relating to such excavations or construction, 
inclucling the payment of'permit or license fees. 

Locates. Carrier shall comply with the requirernents o1'the Oregon lJtility Notifir:ation 
I-aw, cocliliecl at ORS 7 57 .542 to 7 57 .562 and 7 57 ,993 (201 I ), and the rules ancl 

re gulations pron-rul gated thereunder. 
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ll. 	lìelocation. 

t.	 The City shall have the right to require Grantee to change the location of its Facilities in 
the Streets when the public convenience requires such change, and the expense thereof 
shall be paid solely by Grantee. The City shall provide Grantee with the standard notice 
given urder the circumstances to other I.essees, lranchisees, licensees, or permittees, 
Shotlld Grantee fail to relnove or relocate any such Facilities by the date establishecl by 
the City, the City rnay callse ancl/or effect such removal or relocation, and the expense 
thereol'shall be paid by Grantee, including all expenses incurled by the City due to 
Grantee's delay. If the City requires Grantee to relocate its Facilities located within the 
City's Streets, the City will make a reasonable effort to provide Grantee with an alternate 
location for its Facilities within the City's Streets. 

2.	 The provisions of this Section 6.E shall in no manner require or preclude Grantee t'om 
making any at'rangements it may deern appropriate when responding to a request for 
relocation of its Facilities by any person or entity, other than the City where the Facilities 
to be constrttctecl by said person or entity are not or will not become City owned, 
operated or maintained Facilities. 

F. 	Recorcl of Installations. 

1.	 On the clate Grantee fìles its acceptance in accordance with Section 17, and annually 
thereafter, in the event any new Facilities are constructed or any existing Facilities are 
relocated, Grantee shall provicle to the City's Office for Community Technology, or its 
stlccessor, a list that iclentifies the location of Grantee's Facilities in the Streets. In 
acldition, Grantee shall file a Radio Frequency Transmission Facility Registration Form, 
made available by the City, for each existing and new Facility that is installed on 
Structures in the Streets. For existing Facilities, the form shall be filed on the clate 
Grantee liles its acceptance in accordance with Section 17, and every two years 
thereafter. Iìor new Facilities, the forrn shall be filed within ten ( 10) days of the date the 
Facility is attached to the Structure in the City Streets, and every two years thereafter, 

2.	 Within thirty (30) clays following Grantee's acquisition of any Facilities in the Streets, or 
Llpon any addition or annexation to the City of any area in which Grantee retains any such 
Facilities in the Streets, Grantee shall submit to the City a written statement describing all 
Facilities involvecl, whether authorized by agreement, license, permit or any other forrn 
of prior right, ancl specifying the location of all such Facilities. Facilities acquired by 
Grantee shall immediately be subject to the terms of this Agreement, within a reasonable 
period of time to bring such acquired Facilities into compliance with this Agreement. 

a	 Raclio frequency ernission levels. All existing and proposeci Radio F'requency

'lt'ansmission lìacilities are prohibited fì'oni exceeding or causing other Iàcilities to
 
exceed the radio fiequency emissicln standards specilied in Part 1, Practice and 
Procedure, Title 47 of the Code of lr-ederal Regulations, Section 1 .13 10, Iìaclio Frequency 
Iìadiation Iìxposure Limits, 
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G. Restoration After Construction, Grantee shall, after construction, maintenance or repair of 

Iracilities, leave the Streets in as good or better conclition in all respects as it was before the 
commencetnent of such construction, maintenance or repairs, excepting normal wear and tear 
irt strict compliance with the requirements for right-of'-way permits establishecl by applicable 
Portland City Code aucl implernenting regulations, and the expense thereof shall be paicl by 
Grantee 

I{. Tree Prur-ring. 

1, After obtaining a written permit fi'om the City Forester, Grantee may prune or cause to be 
pruned, usit-tg proper arboricultural practices in accordance with such permit, any tree in 
or overhanging tlie Streets which interferes with Grantee's Facilities, Permit requirements 
for pruning are located in Portland City Cocte Chapter 20.40.080(E), or by contacting the 
City lrorester's Office. Except in emergencies, Grantee may not prune trees at a point 
below 30 feet above sidewalk grade until one week after written notice has been given to 
the owner or occupant of the premises abutting the Street in or over which the tree is 
growing. For the purposes of this Section 6.H, an emergeltcy exists when it is necessary 
to prune to protect the public from irnminent danger, The owuer or occnpant o1'the 
premises abutting the Street shall have seven days fi'om receipt of Grantee's notice to 
pl'Ltne such tree at his or her own expense. If the owner or occupant fails to do so, 
Grantee may prune such tree at its own expense. 

2. The City Forester may, at his or her own discretion, waive the notification and permit 
process in the case of single trees, if Grantee adequately demonstrates to the City 
Forester's satisfbction the ability to consistently apply proper arboricultural practices to 
the pruning of trees. Before any tree trimrning perrnit may be issued, any contractor to be 
used by Grantee shall be subject to the approval of the City Forester. The City lrolester 
shall have the discretion to cancel the permit if, at any time, Grantee or its agents, fails to 
use proper arboricultural practices. 

Section 7. RESERVATION OF CITY STREET IìlcI{TS 

Nothing in this Agreement shall be construecl to prevent the City fi'om constructing sewers, 
grading, paving, repairing and/or altering any Street or laying down, repairing or removing water 
tnains or constructing or establishing any other public work or improvement. All such work 
shall be done, insofar as practicable, so as to not obstruct, injure or prevent the unrestricted use 
and operation of Grantee's Facilities in the Stleets. I-Iowever, if any of Grantee's lracilities 
interfere with the construction or repair of any Street or public improvement, including 
construction, repair or removal of a sewer or water main, Grantee's Iracilities shall be removed 
or replaced in the tnanner the City sliall clirect in accordance with section 6.8; providecl, 
however, the City will cooperate with Grantee to ideritify alternate locations within tl-re Streets. 
Any anci all such removal or replacement shall be at the expense of Grantee, Shoulcl Grantee fail 
to rernove, adjust or relocate its Facilities by the clate established by the City Engineer's written 
notice to Grantee, the City may cause and/or ef'Íecl such removal, acljustrnent or relocation, and 
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the expense thereof shall be paid by Grantee, including all costs ancl expenses incurrecl by the 
City due to Grantee's delay. 

Section 8, STREET VACATION 

If any Street or portion thereof used by Grantee is vacated by the City during the term of this 
Agreement, unless the City Council specilìcally reserves to Grantee the right to corltinue its 
installation in the vacated Street, Grantee shall, without expense to the City, forthwith remove its 
Facilities from such Street, and restore, repair or reconstruct the Street where such removal has 
occurred, and place the Street in such condition as may be requiled by the City Council which 
shall be no better than the conclition of such street immediately prior to removal, ln the event of 
any faih"rre, neglect or refusal of Grantee, after thirty (30) days' notice by the City, to repair, 
improve or maintain such Street, the City rnay do such work or cause it to be done, and the direct 
cost thereof, as found and declared by the City Council, sliall be enterecl in the Docket of City 
Liens against any property ol'Grantee which City may choose, ancl such lien shall be enl'orced i¡
like rnanner and with like effect as other liens entered in such docket. The City shall cooperate 
with Grantee to identify alternative locations within the Streets. 

Section 9. MAINTENANCE OF FACiLITIES 

Grantee shall provicle and put in use all Facilities necessary to control and carry Grantee's 
Mobile Telecommunications Services so as to prevent injury to the City's property or property 
belonging to any Person within the City, Grantee, solely at its own experlse, shall lepair, renew, 
change and improve said Facilities from time to tirne as may be necessary to accomplish this 
ptìrpose, Grantee shall not construct its Teleoommunications System in a manner that requires 
auy customer, except the City, or any entity permitted by the City to install cables, ducts, 
conduits, or other facilities, in, undelor over tl-re City's Streets. 

Section 10. DISCONTINUED USE OF FACILII'IES 

If Grantee intends to discontinue using any Facilities in the Streets, Grantee shall comply with 
the requirements of applicable Portland City Code ancl implementing regulations regarding the 
cliscontinuation of the use of Facilities. 

Section 1 1. FIAZARDOUS SUBSTANCES: 

A, Compliance. Grantee shall comply with all applicable state and lederal laws, statutes, 
regulations ancl orders concerning Flazardous Substances relating to Grantee's Mobile 
Telecommunications System in the Streets, For purposes of'this Section, "Flazardous 
Substances" shall have the meaning given by ORS 465.200(15) (2011). Grantee shall place 
utility corridor fill and use containment barriers in compliance with the requirements for 
right-of:way perr-r-rits established by applicable Portland City Code and implementing 
regulatior-rs. 

B. Maintenance and Inspection, Grantee shall maintain ancl inspect its Facilities located in the 
Streets. Upon reasouable notice to Grantee ancl in the presence of an authorizecl 
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representative of Grantee, the City may inspect Grantee's Facilities in the Streets to
 
determine if any release o1'l{azardous Substances has occurred, or nlay occur, from or relatecl
 
to Grantee's Telecommunications System.
 

C. Remediation. In removing or modifying Grantee's F-acilities as provicled in this Agreement, 
Grantee shall also remove alllJ.azardours Substances in cornpliance with applicable 
environmetrtal clean-up stauclards related thereto, Upon Lequest, the City shall provide 
Grantee with information within the City's ¡rossession regarcling potentially responsible 
parties for the purposes of recovering such removal costs. 

SectioTT 12. CITY,S WIìITTEN CONSENT REQUIIìED FOR ASSIGNMENT, TRANSFER, 
MERGER, LEASE OR MORTGAGE 

A. Conseut, Except as otherwise permittecl by Section 12.8. and except to entities that control, 
are controllecl by, or are under cornmon control with Grantee, neither this Agreernent nor any
 
of Grantee's Facilities located in the Streets by authority of this Agreement shall be sold,
 
leased, mortgaged, assigned, tnerged or otherwise transferrecl without the prior writter-l
 
conseut of the City as expressed by ordinance, which consent shall not be unreasonably 
withlield, Grantee shall give written notice to the City of any transfbrs to entities uncler
 
col'ì1ll1oll control withinten (10) cfays of such transfers. The City's granting of-consent in one
 
instance shall not render unrlecessary any subsequent consent in any other instance, Nothing
 
contained in tliis Section 12.4 shall be deemed to prohibit the mortgage, pledge, or
 
assignurent of tangible assets of Grantee's 'felecommunications System for the pnrpose of 
fìnariciug the acquisition of equiprnent for or the construction and operation of Grantee's 
Tçlecommunications System, within or outside the City, without the City's consent, bnt any
 
such mortgage, pledge or assignment shall be subject to the City's othel rights containecl in
 
this Agreernent,
 

1, In determining wliether the City will consent to ar-ry sale, lease, mortgage, assignment, 
merger or trausfet, tlie City may inquire into the technical, legal, and financial 
clualilìcations of the prospective party, Grantee shall assist the City in any such inquiry. 
The City may condition any sale, lease, mortgage, assignment, merger or transf.er upon 
sucl-r conditions related to the technical, legal, and financial qualilhcations of the 
prospective party to perform according to the terms of this Agreement, as it deems 
appropriate. The City sliall not unreasonably delay or withhold its consent to any suclr 
sale, lease, mortgage, assignment, transfer or merger. 

2. No sale, lease, mortgage, assignment, transfer or tnerger for which the City's consent by
 
ordinance is required rnay occur until the slìccessor, assignee or lessee has complied with
 
1he requirements of Section 4, including, but not limited to, providir-rg certifìcates of
 
insurance, unless the City Council waives such compliance by ordinance, Within ten
 
(10) days after execution and delivery of any instrument so consented to by the City,
 
Grantee shall lile with the Auditor an executed counterpart or certified copy thereof,
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B. Transfers Without Consent in Ordinar)¡ Cor_rrse of Business. Grantee shall not lease any of its 
lìacilities without the City's prior consent as expressed by ordinance. I-Iowever, and 
notwithstancling Section 12.A, hereof, Grantee may lease any portion of its Facilities in the 
ordinary course of its business without otherwise obtair-ring the City's consent by orclinance, 
so Ioug as Grantee remains solely responsible fbr locating, servicing, r'epairing, relocating or 
removing such Facilities. A lessee of Grantee's Facilities shall not obtain any rights under 
tlris Agleement. For the purposes of this Subsection , a capital lease shall be treated as a lease 
under this Subsection until the conclusion of the lease, when transfer of ownership occurs. At 
tlrat point in time, the capital lease shall be treated as a sale under Sectio¡ 12.8.1 . 

1 , Notwithstanding Section 12.A.1, Grantee may sell portions of its Facilities in the 
ordinary coLtrse of its business, without otherwise obtaining the City's consent by 
ordinauce, so long as Grautee complies with the following conditioirs: 

(a) Tlie sale is to the holder of a current existing, valid telecommunications or mobile 
telecommunications agreement, fi'anchise, permit or lease with the City, 

(b) Within fourteen days of the sale being executed and becoming final, Grantee shall 
provicle written notice to the City, desclibing the Facilities sold by Grantee, 
identifying the purchaser of the Facilities, the location of the Facilities (in accordance 
with the requirements of Section 6.F.1), and providing an executed counterpart or 
certified copy ofthe sales docuurents. 

(c) Gr"antee remains solely responsible for locating, servicing, repairing, relocating or 
removing its remaining Facilities. 

(cl) Within f'ourteen days of the sale being executecl and becoming f,rnal, the purchaser of 
such Facilities shall file written notice to the City tliat it has assumed sole 
responsibility for locating, servicing, repairing, relocating or removing the pulchase,d 
Facilities under the purchaser's current, existing valicl Agleement. The purchaser 
shall not obtain any of Grantee's riglits under this Agreement. 

Section 13. FORFEITURE AND REMEDIES 

A. Folfèiture. In adclition to any other rights set out elsewhele in this Agreement, the City 
reserves the rigl-rt to declare a forfeiture of the Agreement, and all of Grantee's rights arising 
thereunder, in the event that: 

1. Grantee violates any material provision of the Agreement 

a. For purposes of this Section, the fbllowing are rnaterial provisions of this Agreement, 
allowing the City, without lirnitation, to exercise its rights under this Section or as set 
f'orth elsewhere in tl-ris Agreement: 

(i) The invaliclation, fàilure to pay or any suspension of Grantee's payrlents of'lìees 
1o the City for use of the Stleets under this Agreement; 
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(ii) Any fäilure by Grantee to submit tirnely reports regarding the calculation ol'its 
Agreement Fees to the City; 

(iii)Any failure by Grantee to maintain the liability insurance required uncler this 
Agreement; 

(iv)Any faih-rre by Grantee to maintain the perlormarrce bond required uncler this 
Agreernent; 

(v) Any failure by Grantee to otherwise fully cornply with the recluirements oi' 
Sections 3 thlough and including Section 17 of this Agreernent. 

2. Grantee is found by a court of competent jurisdiction to have practicecl any fraud or 
deceit upon the City, 

3. l-here is a linal determination that Grantee has failed, refused, neglected or is otherwise 
unable to obtain and/or maintain any permit required by any federal or state regulatory 
body regarding Grantee's operation of its Mobile Telecommunications System or 
Services within the City, 

B. Additional Rernedies. In addition to any rights set out elsewhere in this Agreement, as well 
as its rights under the City Code, the City reserves the right at its sole option to apply any o1' 
the following, alone or in combination: 

L lmpose a financial penalty of up to $1,000.00 per violation; 

2, Suspend Grantee's rights uncler this Agreernent, until Gtantee corrects or othelwise 
remedies the violation; 

3, Revocation, 'I'he City Council or Grantee may revoke this Agreement in the event that 
any provisiou becomes invalid or unenforceable ancl the City Council or Grantee 
expressly Jinds that sucl'r provision constituted a consideration material to the Agreement. 
The City or Grantee shall exercise its revocation rights under this subsection by providing 
30 clays written notice prior to the effective date of the revocation, and an opportunity to 
renegotiate acceptable provisions in accordance with section 14. 

C. Determination of Remed)a. In determining which remecly or remeclies are appropriate, the 
City shall consider the nature of the violation, the person or persons burdened by the 
violation, the nature of the rernedy required in order to prevenl filrther such violations, ancl 
any other matters the City deems appropriate. 

D. Notice and Oppoltunit)¡ to Cure. The City shall give Grantee thilty (30) day's prior written 
notice of its irrtent to exercise its rights under this Section, stating the reasons fbr such aotion. 
Il'Grantee cures the stated reason within the thirty (30) day notice periocl, or if Grantee 
initiatcs efforts satisfactory to the City to rernedy the stated reason and tl-re efforts continue in 
good faith, the City shall not exercise its remedy rights. I1'Grantee fails to cure the stated 
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reason within the thirty (30) clay notice period, or if Grantee does not undertake and/or 
lnaintain efforts satisfàctory to the City to remedy fhe stated reason, then the City Council 
may impose any or all of the remedies available uncler this Section. I-Iowever, in no evenl 
shall the City exercise its rights under this Section if a bona fide, good faith dispute exists 
between the City and Grantee. 

Sectionl4. RENEGOTIATION 

In the event that any provision of tl'ris Agreement becomes invalid or unenforceable and the City 
Council or Grantee expressly finds that such provision constituted a consideration material to 
entering into this Agreement, the City and Grantee may mutually agree to renegotiate the terms 
of this Agreement. The party seeking renegotiation shall serve on the other party wlitten notice 
of an olfer to renegotiate. In the event the other party accepts the offer to renegotiate, the parties 
shall have 90 clays to conduct and complete the renegotiation. If both parties agree to 
renegotiations under this Section, the parties shall proceed in good faith and in a manner that is 
reasonable under the circumstances. 

Section I5. EXPIRATION AND RENEWAL 

Renewal. Upon the expiration of'the initial three year term of this Agreement, on application 
made by Grantee for Agreement renewal or additional authority to exercise the plivileges, or any 
of them, hereby granted, Grantee shall have the lirst and preferential right to take and receive 
such authority upon terms and conditions approved by the City. If Grantee does not pronrptly 
apply for such renewal or adclitional authority, or if Grantee rejects the terms ancl conditions of 
such authority off'ered by the City, the City may, within one year from the expiration of the prior 
Agreement, grant a permit or Agreement to any other Person, In the event of such a grant, sucl-r 
other Person taking such new or additional authority, shall in addition to any compensation to be 

¡laid to the City for such new or additional authority, pay to Grantee, at or before the time sr-rch 

new or additional authority takes effect, and before Grantee shall be cleprived of the right to 
possess, maintain and operate its Telecommunications System located within the Streets, the fair 
and eqr-ritable valuation of Grantee's Telecolnmunications Systern located within the Streets. If 
the thircl party and Grantee cannot agree on the fäir" ancl equitable value of'said 
Telecornmunications System, the dispute sliall be submitted for a declaratory determination by 
the courts of the State of Oregon. Until such time as the City exercises its rights as set forth in 
tl-ris Section, Grantee's rights and responsibilities within the City shall continue to be controllecl 
by the terms and conditions of this Agreement. 

Sectionl6. MISCET,LANEOUS 

A. Cornpliance with Laws. 

1, 13oth Grantee and the City shall comply with all applicable federal ¿urd state laws. 

2. Grautee shall comply with all applicable City ordinances, resolutior-rs, rules and
 
regulations adoptecl or established pursuant to the City's lawfirl authority.
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13. Severabilit)¡, Il any Section, provision or clause of this Agreement is helcl by a court of 
competent jurisdiclion to be invalicl oi unenforceable, or is preernpted by federal or state laws 
or regulations, the remainder of this Agreement shall not be affected, unless the City Council 
determines such section, provision or clause was material to the City's agreement to issue an 
agreement to the Grantee. 

C. Regulation and Nonenforcernent b)¡ the City. The City Council shall be vested with the 
power and authority to leasonably regulate the exercise of the privileges permitted by this 
Agreement in the public intelest. Grantee shall not be relieved of its obligations to comply 
witl-r any of tl-re provisions of this Agreement by reason of any failure of the City to enforce 
prompt compliance, nor does the City waive or limit any of its rights under this Agreement 
by reason ofsuch failure or neglect. 

D, Force Ma-ieure, 

L For purposes of this Section 16.D, the term Force Majeure shall mean acts of God, 
lanclslides, earthquakes, lightning, fil'es, hurricanes, volcanic activity, storn'ìs, lloocls, 
washottts, droughts, civil disturbances, acts of terrorisrn or of the public enelry, partial or 
entire failure of utilities, strikes, explosions, lockouts or other inclustdal disturbances, 
insurrections, public riots, or other similar events which are not leasonably within the 
control o1'the parties hereto. 

2. If Grantee is wholly ol partially unable to carry out its obligations under this Agreement 
as a result of Force Majeure, Grantee shall give the City prompt notice of such Force 
Majeure, describing the same in reasonable detail, and Grantee's obligations uncler this 
Agreement, other thau for the payment of monies due, shall not be cleemed in violation or 
default for the duration of the Force Majeure, Grantee agl'ees to use its best effbrts fo 
remedy as sooll as possible, under the circumstances, Grantee's inability, by reason of 
Force Majeure, 1o carry out its responsibility and duties nncler this Agreernent. 

E. Choice of Forum, Any litigation betwecn tlie City and Grantee arising under or regarding 
this Agreement shall oocur, if in the state courts, in the Multnornah County Court having 
jurisdiction tliereol, and if in the fecleral courts, in the United States District Court for the 
Distlict of Oregon, 

F. Choice of Law. This contract shall be governed by and construed in accordance with the 
laws of the State of Oregon, even if Oregon's choice of law rules would otherwise reqr.rire 
application of the law of a different state. 

G. Notice. Arry notice provided f'or under this Agreernent shall be suff,rcient if in writing and (1) 
deliverecl personally to the following addressee, (2) cleposited in the Unitecl States mail, 
postage prepaid, certifiecl mail, return receipt requested, (3) sent by overnight or commercial 
air courier (sucl'r as Fecleral Express), or (4) sent by electronic mail addlessed as 1'ollows, or 
to st-lclr other address as the receiving party lrereaftershall specify in writing: 

21 



r8 å 7 ffiE
 

L If to the City: 

With a copy to: 

2. lf to Grantee: 

With a copy to: 

Office for Community Technology 
City of Portland, Oregon 
111 SW Columbia Street, Suite 600 
Portland, Oregon 97201 
Email : cffì anchiseinfo@portlandoregon. gov 

City Attolney's Office 
City of Portland 
Room 430, City Flall 
1221 SV/ 4th Avenue 
Portland, Oregon 97204 
FAX (503) 823-308e 

Cricl<et Cornmunications, Inc. 
5887 Copley Drive 
San Diego, CA 92111 
ATTN: Real Estate Department 

Cricket Communications, Inc. 
5887 Copley Drive 
San Diego, CA,92111 
AT-fN: Legal Department 
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exempt fiom public inspection, After reviewing Grantee's request fbr confidentiality, 
and determining whether the iclentified exemptions are applicable, the City shall take 
reasonable steps to protect the confidential nature of any such information, consistent 
with the Oregon Public Recorcls Law, including only disclosing such inf.orrnation to 
employees, represeutatives, and agents thereol'that have a need to lcnow or in order to 
enfbrce tlie provisions of this Franchise. 

3 ' 	Within five (5) working days of receiving a public records request, the City shall provide 
the Grantee with written notice of the request, including a copy of the request. Grantee 
shall have five (5) working days within which to plovide a written response to the City, 
before the City may disclose any of the requested confidential information. If the City 
determines that it will be necessary to reveal the information, the City shall prornptly 
notify Grantee, and do so at least five (5) working days prior to the information being 
released. The City shall retain final discletion to determine whether to release the 
requested information in response to any public records request as recognized under the 
Oregon Public Records Law. 

I. 	Amenclment, The City has negotiated this Agreemenl in good faith, in reliance upon the 
information provided by Grantee regarding the scope of its authority to offer the Mobile 
Telecommunications Services described in Section 2.8.9 above. In the event that Grantee 
actually receives authority to offer telecommunications services outside the scope of this 
Agreement, or otherwise begins offeling telecommunications services outsicle the scope of 
tlrose identifÌecl in Section 2.8.9, Grantee shall immecliately notify the City. Within 90 days 
of receiving such notice, the City may either enter into negotiations with Grantee to revise or 
ameucl this Agreement to reflect such changed circumstances, or may proceed with early 
termination of this Agreement. The parties will negotiate in good faith to revise the 
Agreement to authorize the expanded scope of services. 

J. Interference. Grantee shall, at its expense, comply with all Federal Communications 
Commission Radio Frequency requirements in connection with the use, operation, 
nraintenance, construction ancl/or installation of its F acilities. If at any time during the 
Gratttee's ocçupancy of the transmission location, it is determinecl by the Portland Bureau of
'fechnology Services ("BTS") that the Grantee's transmission facilities are negatively 
impacting the City's communication facilities, Grantee agrees to cooperate with BTS in 
addressing the negative impact, Grantee agrees to temporarily shut off power ancl 
transmission to and fì'om the transmission facility that is causing a problem until the problern 
is resolvecl, providecl that the City agrees to cooperate with and assist the Grantee in 
installing a temporary replacement facility so as to avoid clisruption of Grantee's service. 

Section 17. WRITTEN ACCEPTANCE 

On or belbre the thirtieth (30t1Ð day after this ordinance becomes effèctive, Grantee shall file in 
the Oflìce of the Auditor of the City of Portland awritten acceptance of this ordinance, executed 
by Glantee, subject to the approval as to form by the City Attorney, Any failure on the part of 
Grantee to lìle such written acceptance within such time shall be cleemed an abancionment and 
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rejection of the rights and privilegÞs confened hereby and this ordinance shall thereupon be null 
and void. Such acceptance shall be unqualified and shall be construed to be an acceptance of all 
the terms, conditions and restrictions contained in this ordinance. 

Section 18. OTHER AUTHORITY SUPERSEDED: 

Upon effectiveness of this Agreement, any and all authority to operate Facilities or Attached 
Facilities in the Streets previously granted to Grantee by the City shall be superseded by this
 
Agreement.
 

Passed by the council: DEc I 2 ?-01? Lavonne Griffin-valade 
Mayor Sam Adams Auditor of the City of portland
LilWalters By 
October 19,2012 Deputy 
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Agenda No. 

oRDrNANcENo. 185788 
Title 

Grant a right-of-way use agreement to Cricket Communications, lnc. for ttrree yeans tor rnoOite 
telecommunications services, and establish terms and conditions (Ordinance), 

INTRODUCED BY 
Commiss¡oner/Aud ¡tor: 

Mavor Sam Adams 

Position 1/Utilities - Fritz 

Bureau: OMF/Revenue 
CAO: Jack D. Graham
 
Bureau Head: Thomas W. La
 

Prepared by: Melvin Riddick
 
Date Prepared: October 19,2012
 

Financial lmpact & Public lnvolvement 
Statement 
Completed X Amends Budgetn 

Portland Policy Document 
lf "Yes" requires City Policyparagraph stated in 

Council Meeting Date 

November 7,2012 
City,iAttorney Approval: 

ferçontract, code, eqsemenl, tanÇhise,
ìn- Chårter 

AGENDA 

TIME CERTAIN T 
Start time: 

Total amount of time needed: 
(for presentation, testimony and discussion) 

coNsENT x 
REGULAR T 
Total amount of time needed: 
(for presentation, testimony and discussion) 

CLERK USE: DATE FILED 

LaVonne G riffin-Valade
 
Auditor of the City of Portland
 

Deputy 

ACTION TAKEN: 

NOV 0 7 2912 rASEDTS sEeçND RËADINo DEC I g 2g72e:50 A.*. 

FOUR-FIFTHS AGENDA	 COMMISSIONERS VOTED
 
AS FOLLOWS:
 

YEAS NAYS 

1. Fritz	 L Fritz 

2. Fish	 2. Fish 

3. Saltzman	 3. Saltzman 

4. Leonard lLeonard 

Adams	 Adams 




