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ORDIIIì OII COT]NCII, ON API'BAI, OF
BIìII]'T I,AUIIILA, APPLICAN'r, AGAINSl' HIiA|ì.INGS OFFICEI{'S DIìCISION 1'O Dti,Ny A

IìO UII-LOT' SUBDI VI SI ON AND ENVI II.ONM IìNTAI- IIBVIIIW WIT'Iì MO DIIIICATI ON S FOIì
PIìOI)BIITY LOCA'I'ED ON TITTI SOUTI{I'AS'T COIìNBIì OII SE IìBI{KIILEY WAY AND SI'

CtrSAIì ClfAVr,Z BOIILIIVAIìD (ItItAIìING; I-U 11-153362 I-DS IiNM)

Appellant/ Brett l,aurila
Applicant/Owner: 5505 Str Oetkin Drive

Milwaukie , OR 97267 -41 IO

Site Address: Vacarrt site on the str corner of sE Berkeley way and sB cesar chavez
Boulevard

Legal Description: BLOCK A, RBIìl(BLtry

Neighborhoods: Ardenwald-Johnson Creek and Woodstock

Zoning: Iì l0c,¡r - Single-Dwelling Residcntial 10.000 with Environmental Ctonservation (c)
and Envirorrnrental Protcction (p) Overlay Zones

Land Usc lìcvicr¿r': Type III, I.and Division with an Environmental Review and Modilìcations througli
llnvironmental Iìeview (l-DS IINM)

I'roposal:1.he Applicant proposes to divide a 53,115-square lbot property (the "Site") into f'our lots ancl a
Iarge open space tract. Proposed lots range in size Ilom 3,460 to 5,289 square feet. 'l'ract A is an
environmental resource tract that will contain undisturbed areas of the Environmental Conservation and
Protection overlay zottes. 'lì'acl A is proposed to bc 36,894 square feet and will be ownecl in common by tlie
owners of the lots or possibly translèrred to a public agency.

Proposed [,ots l-3 will fi'ottt cltt SIi l]crkeley Way, which is currently unimproved, and l-ot 4 will lì.ont cl¡ SII'l'enino Street. The Applicant proposes to improve the SE Ilerkley Way right-ol'-way with a 2O-foot wiclc
stt'eet and a 10-foot wide swale l'or storrnwater. A water line will be installed within SE Ilerke ley to serve
the Site. There is an existing 8-incli concrete public combination sewer line in SII Ilerkeley Way. New
service bratrches are proposed to servc the three SII Berkeley Way lots. Due to the limitecl access lor firc
apparatus maneuvering, all four lots are proposecl to have resiclential fire suppression systems within the ¡ew
developrnents. (Exhibit C. I )

The Applicant proposes to use f low-through planter boxes to manage stormwaler from the improveme¡ts or-l
the individual lots. The a¡lproximate location of'the ¡rlanter boxes are shown on plans. (lìxhibit C.3)
Storlnwater from the private street is ¡rroposecl to be troated by planter boxes and then piped to the
cornbinalion sewer line in sE Berkley way for disposal. (Exhibit c.3)

The entire Site is within the Environmental Conservation and Protection overlay zones. 'fherefore, the
proposal tnust meet the Portland City Code ("PCC") development standards for cnvironmental zones (PCIC
33.430.160 Standards for Land l)ivisions and Planned Developments). 1'he Applicantproposes lots, street
improvements, aud storlnwater facilities in the llnvironmental Conservation zolles; developrnent is not
proposed in the llnvironmental Protectiou zoue. 'Ihe total development exceecls the allowed disturbance ¿ìrea
(Standard D) and a portion of the development is within 50 leet of an identified wetland (Stanclarcl G).
Therefore, the developmeut standards cannot be rnet and an llnvironrnental Review is required.
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'I'he Applicattt reclucsted Modifications through llnvironrlental lìcvicw for the following clevelopment
standarcls:

. I{cduce thc rriinimum lot size lì'om 6,000 square leet 1o 3,460 square Ièet for I-ot l; 3,926 squarc fèet
fbr Lo12;5,289 square lcet fòr l-ot 3; and 3,499 square l'ect 1'or lrot4.

r lìcclucc the minimum lot depth for Lot 1 lì'onr 60 lèet r"o 38.5 fèet.
. Iìedr-rce the rninitnum street fì"ontage l'or l-ot 4lì'om 30 lèct to 2l lèet.
. Iìeduce the mininruni lot width l'rom 50 fèet to 4.5 fèct l'or l-ot 2 and to 21 feet lòr t.ot 4.
. I{cclucc the minimum side and re ar selbacks fì'orr l0 l'eet to 5 lèct fbr all lots except where the

geotechuical engineer has rccommendecì a specilìc slo¡rc sctlrack on l,ots 3 and 4.
. Increase the maxitnurn lreight lirnit lì'orn 30 lcet to 35 Ièet l'or all lots.

'l'lieApplicantproposedover3,400square fèetof nativcplantingswithinthe 1S-footdeepslo¡reselback,per.
geotcchnical reconttnendation, ¿ìs part of a lnitigation plan to compensate l'or significant ir"r-rpacts. 

-l-hc

rnitigation plantings are also designcd 1o ¿rct as a bulli:r betu,een proposed development on the "plateau"
portiorr o1'the Site and the utidisturbed resource tract, .lohnson Creek, and Springwater'l'rail to the south ancl
east.

'I'liis subdivision proposal is reviewed through the 'l'ypc III lancl use review procedure because it is a la¡cl
division that also requires Llnvironmental Iìeview (See PCC:j:i.660.110). Iror purposes of State l.aw, this
land clivision is considerecl a Subdivision. l'o subdivide land is to divide land into four or more lots (or tracts
of land) within a calenclar year (See Orcgon Iìevised Statutes 92.010). Following a public hearing, on
August 22,2012 the I"-learings Ofl'rcer issued his decision denying subdivision and environmental review
approval ol'the Applicant's proposal, concluding the Applicant fàiled to carry his burden of proof'to
demonstrate that all land division and environnrental review approval criteria were satisfied, The Applicant
appealed the l-learings Officer's decision to the City Council.

'l'he appeal hearing befole the City Council was opened in the Council C)hambers, 1221 SW 4'l'Avenue o¡
October 10,2012 at approxirnately 2:00 p.rn. At the conclusion ol'the public hearing and afler hearing
public testimony, Council voted 3-l to tentatively uphold the appeal of Brett l-aurila and overturn the
IJearings Ol'ficer's decision contingent upon the following conditions o1'approval: address the issue of open
space tract, uraintenance agreements, public street improventents, public water rnain extension, Fire Bureau
requirements, perl'ormance guaranteed lìrr mitigation plans and monitoling construction management
developrncnt standards and monitoring requirements in corres¡ronding rnaintenance and tliese conditions be
roughly similar to staff memo dated.luly 30,2012,staff prepare lLndings and conclusions for October 31,
2012 aI2:00 p.rn. On October 31,2012 ar. approximately 2:00 p.nr., Council voted 3-l to adopt findings ancl
grant the appeal of Brett Laurila ovcrturning the Ilearillgs Of'lìcer's decision and approve the land division
ancl other reviews applied for.

DBCISION

Based on evidence in the reoord and adoption of tl-re Council's I'rindings and Conclusi<tns in Case Filc I.U
11-153362 [,])S BNM and by this rcfcrence rnade a part ol'tliis Order, it is thc decision of Council to (ilant
the appeal oÍ llrett Laurila. With this clecision, the City Council overturns the l-learings Officer's Decisiou to
dcny a four-lot subdivision and environmental review with urciclifications. 'fhe effect of the Council's
decision is:

Approval of a Preliminary Plan for 4 standard lots and an open space (environmental resource) tract;
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Approval of at-r lìtrvir-ontnental Review for the creation of 4 lots for single-family cleveloprnent and street
improvements rvithin SII l3erkley Way;

Approval of Bnvironrnental Modifications to:
o Iìecluce the urinimltnl lot size fì'om 6,000 square fèet to 3,460 sqllare feet fior Lot 1; 3,926 square l'eet foL

T-,ot2.5,289 square leet for Lot 3;altd 3,499 square lèet f'or lrot4.
o Iìecluoe the ntinimr-rm lot deptlr lor l-ot I fron'r 60 l'eet to 3t1.5 l'eet.
. Iìeduce thc rlinimum street frontage for Lot 4 fiom 30 l'cet to 2l Ièet.
. Iìeducc the minimum lot widlh lrom 50 fèet to 4-5 feet f'or Lot 2 and to 2l feet I'or l-ot 4;
. Ilecluce 1he l.ninilnurn side and rcar setbacks fi"om l0 fèet to 5 ièet 1òr all lots except where the

gcotechrtical engineer has recommendeci a specihc slopc setback on Lots 3 and 4; and
. Incrc¿rsc lhe maxirnr-rrn height limit fì'on-r 30 lèet to 35 lèct lòr l.ot 4.

As illustrated r.r¡ith BxhiTrits C.1 and C.3-C.7, subject to the follou'ingconditions:

A. Supplemcntal Plarr. 'lhree copies of an adclitional su¡rpleurental plan sliall be subntittcd with the final
plat survey lor l,and Use lìeview, lJIlS, and Fire review ancl approval. fhat plan must ¡rortray how the
conditions olap¡rroval listed below are met. In acldition, the supplemental plan rnust show the surveyecl
location of' the fol lowir-rg:
. 'lhe proposed general location of future builcling footprints, individual sanitary connections, ancl

stormwater facilities for each of the vacant lots.
. 'fhe fire access lane with a turning radius of 28 feet inside,48 lèet outside.
. Top of slope ancl tninimum slope setback lines as recommended in the Geotechnical l]ngineering lleport

and Landslide l-lazard Study.
. Trees to be preserved and associated tree protection l'encing.
. Clearing and grading limits consistent with the 60% design submittal for the right-of-way improvements,

all erosion control measures, and stockpile locations.
. Any other information specifically noted in the conditions listed below.

B. The final plat must show the following:

l. A lio build easetnent or tract for the purpose ol'a structure-to-slope setback as recornnìended in the
Geotechnical Iingineering Report and l-andslide Ilazard Study (tixhibits A.2 and 4.8). 1'he easernent
shall restrict use o1'this area consistent with the recommendations of the geotechnical engineer and as
approvecl by the Site Development Section of BDS.

2. The open space tract shall be noted on the plat as "'l'ract A: Open Space (l3nvironmental Ilesource Area).
A note must also be providcd on the plat indicating that the tract will commonly owned and maintained
by the owlters of Lots I through 4.

3. A recording block for eaoh of the lcgal docurnents such as rnaintenance agreernent(s), acknowledgement
o1'special land use conditions, or Declarations of Covenants, Conditions, and Restrictions (CC&I{s) as
required by Condition * below. 'Ihe recording block(s) shall, at a minimum, include language
substantially sirnilar to the following example: "A I)eclaration of Maintenance Agreement for (name of
lbature) has been recorded as document no.

C. The following must occur prior to Final Plnt a¡lproval:

Strccts

, Multnomah County I)eed Iìecords."
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l. The applicalÌt shall coll-ìplete strecl arìd stornl sewer wâivers of rerno¡strarlce (lòr future slreet ¿ì¡d storm
sewer it.tlprovctneltts) ¿ìs requirecl by the City Iìngineer lòr SII]'enino Slreet. Waiver Ii:rnrs ancl
instructions will bc providecl to the applicant cluring thc Iìnal ¡rlat reriiew process.

2. 'I'lie applicant shall rlreet the requiretnents of the City lìngineer for right of way irnprovcments withi' SI:
Iìerkley Way. l-hc ap¡rlicant shall submit an application for a Public Works Pcrmit and provide plans
and financial assuratlccs to the satisfaction of tlie Portland llureau of 1'ranspctrtatiori and the llureau ol.
E,nvironmental Scrvices for required street irnprovcments.

6.

Utilities

The applicant shall nreet the requirements of the Water lJureau l'or providing plans and lìnancial
assurances J'or the water nrain extensions in S[:] Cesar E Chavez lJor-rlevard ancl SE lìerkley Way.

The applicant shall ureet tlie requirements of the Iìire llureau lbr installing a ncw I'lre hyclrant. The
applicant l.nust contact the Water Bureau, Development Services l)epartment at 503-823-7368,1or l.ee
installation inlormation related to the ¡rurchase and installation ol'firc hydrants.'l'he applicant must
purchase the hyclrant and providc verification to the Fire Bureau that tþc Water llureau will bc i¡stalling
the requircd lìre hydrant, with the required fìre flow and pressure .

-flie 
applicant ntust nleet the requirements of'the l.-ire Bureau for providing arr aclequate fìre access way

for Lots l-4, as required in Chapter 5 ol tlie Oregon lrire Coclc. Alternately, the applicant will be
requirecl to install residential sprinklers in the new house on l-ots l-4, if'applying the exception. An
Acknowledgelnent ol'Special l-and IJse Conditions describing the sprinkler requirement must be
referenced on and recorded with the final plat.

Required Legal Documents

A Maintenancc Agreement sliall be executed for the No Iluild easement describecl in Condition Il.l
above. 'fhe agrcetrrent shall include provisions assigning maintenancc responsibilities for the easement
area, consistent with tlie purpose of the easernent, and all applicable City Code standards. The agreement
must be reviewed by [he City Attorney and the Bureau of Development Services, and approved aì to
furrn, prior to final plat approval.

A Maintenance Agreetnent shall be executed for the tracts described in ConditionB.Z above. The
agreement shall include provisions assigning maintenance respot-tsibilities for the tracts and any
shared facilities within the areas, consistent with the purpose of the tracts, and all applicable City Code
standards. The tracts must be owned in common by the homeowner's association. TÀé agreement must
be reviewed by the Cit.y Attorney and the Bureau of Development. Services, ancl approved as to form,
prior to final plat approval. 'lhe agreement must also include:
a. assign colnmon, undivided ownership of the tract to the owners of all lots;
b' include provisions for assigning maintenance responsibilities for the tract;
c. provisions assigning maintenance responsibilil.ies for mitigation plar-rtings located within the tract;
d. include a description of allowed/prohibited activities consistent with Chapter 33.430; anct
e. include conditions of this land use approval that apply to the tract.

The applicant sliall execute an Acknowledgement ol'Special l-ancl Usc conditions, requiring residential
development on Lot l-3 to coutain internal fìre suppression sprinklers, per Fire Bureau Appeal ID l+BZ3l.
'fhe acknowledget.nent shall be recorcìecl with Multnomah County, and referencecl on the final plat.

The applicant shall submit a Performance Guarantee, meeting the requirements of Sectio¡ 33.700.050,

5.

7.

9.
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for (1) installal.ion of plantings at the site aud (2) 5 years of monitoring and maintenance (as specified
in Condition D.2) to BDS. Thc Performance Guarantee must be accompaniecl by a contract approved by
the City Attorney. If the plantings are installed prior to final plat approval, a Performance Guarantee is
only required for the rnonitoring and maintenance requirernent.

. Performance Guarantee for thc estimatcd cost of installation of plal]l[ngs
If the applicanl. or subsequent owners of the site do not install plantings indicated on trxhibrit C.7 as
required by ConditionD.2 below, the City shall use the performance guarantee to inst.all required
plantings. ISDS will return/release unused portions of the required performance guarantee
allocated to installation of plantings to the applicant only after I3DS inspectors cletennine that all
required plarntings have been completed and invasive species have been removed with 1O-feet of all
required native plarrtir-rgs.

. Performance Guarantee for estimated costs of monitorinq and maintenance.
If the applicant or subsequent owners of the site do not rnonitor and rnaintain the plantings, as
requirecl by Condition D.2 below, the City shall use the performance guarant.ee to monitor and
maintain the required plantings. BDS will return/release portions of the required performance
guarantee allocatecl for each year of the S-year monitorir-rg period to the applicant only after BDS
has approvecl the annual monitoring report (including repiacement of dead plants) .

Other requirements

D. A Zoning Permit for the mitigation plantings rnust be submitted that includes the following:

1. Mitigation Plantings shall Lre planted, in substantial conforrnance (location and species) with
trxhibit C.7 Mitigation Plan as follows:

a. At the time of permit review for grading at the site, a Final Planting Plan shall be submitted to
BDS showing the approximate location of the plantings required within easements (conditions
c-e below).'l'he planting plan should illustrate a naturalistic arrangement of plants and should
include the location, species, quantity and size of plants to be planted.

b. A total of 37 trees, 45 shrubs, and 8,600 square feet of native seed mix shall be planted
consistent with Dxhibit C.7.

c. All plant species must be selected from the Portland Plant List.

d. Plantings shall be installed l¡etween October 1 and March 31 (the planting season). Any
changes or substitutions to approved planting plans shall first receive written approval from
Bureau of Development Services Land Use Review staff.

e. Prior to installing required mitigation plantings, non-native invasive plants shalt be removed
from all areas within 10 feet of mitigation plantings (including areas to be seeded), using
handheld equipment.

2. A Final Inspection shall be required to document. installat.ion of the required mitigation plantings.

E. The following conditions are applicable to the site and the development of individual lots:

1 Temporary construction fencing shall be installed accordir-rg to Section 33.248.068 (Tree Protection
Requirements), except as noted below. Construction fencing shall be placed along the Limits of
Construction Disturbance for the approved development, as depicted on lìxhibit C.7 Mitigation Plan
or as required by inspection staff during the plan review and/or inspection stages.

a. No mechanized construction vehicles are permittccl outside of the approved "l,irnits of
Cotrstruction Disturbanoe" delineated by the ternporary construction lènce. All planting work,
invasive vegetatiolì removal, and other work to be done outsicle the Limits of Construction
I)isturbance, sl.rall be conducted using l"rand held equipment.
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2. 1'he applicant rìlust meet tht: acldressing requirements of the li'ile I]ureau lòr l-ots l-4. 'l'he location ol-
tlie sign mLlst be shorvn on the building pernlit.

3. 1'he applicant will be required to install residential sprinklcrs in the new houses on Lots l-3 to the
salisfaction of'the lìire Burcau.

4. Il'required, the applicant will be requircd to meet any requirernents identified tliror-rgli a Fire Clode
Appeal wliich may require installation ol'residential sprinklers in the nerv dwelling unit on lrt¡l4.
Please rel'er to tlie final plat a¡-rproval report lòr details on u,hcthcr-or uot tliis requircrnent ap¡rlies.

5. 'l'he ap¡llic¿tnt must provide a fìre access way that meets the Irire llureau requirements related to aerial
lire departnlcnt access. Aclial access applies to buildings th¿rt exccecl 30 leet in height as rneasure to
tlie bottom of the cave ol'the structure or the top of the para¡ret for a llal roclf .

6. All existing tlees in tl-re right-of-way will be protected and preserved unless perniitted lbr removal by
Portland Parks and lì.ecrcation.

7. Development on lots shali be in conformance with the foliou¡ing:

a. Prior to starting home construction on Lots 1-4, thc applicant shall install 6-foot high metal
construction fencing along any lot line that abuts an open space tract. The fence must be
shown on building permit plans. The fence shall remain in place until the final erosion control
inspection is completed.

b. Development on all lots shall meet the following:
' The minimum front., street, or garage setbacks of the base zone may be reduced to any

distance between the base zone minimum and zero.
. The maxirnum front building setback is 20 feet.
' The minimum side and rear building setback is 5 feet, except where a larger setback is

required to comply with the recommended slope setback identified in Condition If .1 and
shown on the Supplemental Plan.

. The maximum building height shall not exceed 35 feet..

c. Fences are allor.r,ed only within lots (not within any of the tracts).

d. Exterior lights must be spaced at least 25 feet apart. Incandescent lights exceeding 200 watts
(or other light types exceeding the brightness of a 2OO-watt incandescent light) must be placed
so they do not shine directly into resource areas. This condition applies to lots that abut any
environmental zoning on the site.

B. The following apply to the open space tract:

a. All vegetation planted in a resource area of environmental zones is native and listed on the
Portland Plant List. Plants listed on the Portland Nuisance Plant List or Prohibited Piant List
are prohibited.

b. Fences are not allowed within a resourcc area of environmental zones.

F. Mitigation Monitoring Requirements. The landscape professional or designer of record shall monitor
the required plantings for five years to ensure survival and replacement as described below. The lot
owners or I-Iomeowners Association are responsible for ongoinq survival of required plantinqs durinq
and bevond the monitoring period. The lot owners shall:

1. Provide five letters (to serve as monitoring and maintenance reports) to the Woodstock and
Ardenwald-Johnson Creek Neighborhood Associations, ancl to tl-re Land Use Services Division of the
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Bureau of l)evelopment Services (Attention: LU t l-153362 LDS IìNM) cor-ìtaining 1he monitoring
information clescribed belorv. Submit the first letter to the fJureau of Development Services within
12 months following approvaì of the Permanelrt Erosion Control Ins¡tection of the required
rnitigation plantings. Subrnit the subsequent letters every 12 rnonths follou'i¡g the date of tl-re first
monitoring letter. All letters shall contain the following inforrnation:

a. A count of the nurnber ofutianted trees that have died. One replace ment tree must be plantecì
fclr each clead tree (replercernent must occur within one planting season).

b. 'I-he perccnt coveragc ol'rìative shrubs and ground covers. If less than 80 percent of'the
mitigation planting area is covcred with native shrubs or grollnclcovers a1 thc time 01'the annual
count, additional shrt¡bs ¿ìnd grounclcovers shall be planted to reach 80 ¡rercent cover
(re¡rlacement lllust occur within one ¡rlanling season).

c. A list of re¡rlacement Dlants tlrat rvcrc installed.

d. A descriptiolt ol'invasivc species removal (linglish ivy, I-linialayan blackberry, reecl canarygrass,
teasel, clernatis) withill l0 fèet ol all plantings. Invasive species rnust be removed witli l0 {èet of
all mitigation pleints.

2. Obtain aZoning Permit f'or a l-rnal inspection at the end of the 5-year nraintenance ancl monitoring
period. T'he permit must be Iìnalecl no later than 5 years l}om the fìnal inspectio¡ l'or the ipstallation
of mitigaticln planting, lbr the purposc ol- ensuring that the required plantings remairì. Any required
plantings that liave not survived must be replaced.

G. Failure to comply with auy ol'these conditions may result in the City's reconsideration of this land use
approval pursuant to Portland Zoning Code Section 33.700.040 and /or enlorcement ol'these conditions
in any manner authorized by law.

IT IS SO ORDBIIBD:
;,.:',. ri
lj ¡l' ìi:,r .tl:.,'

l)ate
l/, afl=-__.

Comrnissioner Nick
Presiding Officer at
Ootober 31,2012
2:00 p.m. Session

Fish
I{earing of


