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DECISION OF THE IIBARINGS OFFICER 

I. GENERAL INFOIìMATION 

Filc No. LU I I -153362 LDS ENM (llo 4120015) 

ApplicanlOwner: BrettLaurila 
5505 SE Oetkin Drive 
Milwaukie, OR 97267-4 I 1 0 

I{earings Offìcer: Gregory J. Frank 

Bureau of Development services (BDS) Representative: Rachel whiteside 

Site Address: Vacant site on the SE comer of SE Berkeley Way and SE 39'l' Avenue 

Legal Description: BLOCK A, BERKELEY 

Quarter Section: 3834 

Tax Account No.: R070912980 

State ID No.: tslE24DD 01700 

Neighborhoods: Ardenwald-JolmsonCreekandWoodstock 

Business District: None 

DistrictCoalition: SoutheastUplift 

PIan f)istrict: Johnson Creek Basin 

Other Designations: 	Potential LandslideHazard Area, Special Flood Ifazard Area 

Zoning:	 R1Oc,p * Single-Dwelling Residential 10,000 with Environmental 
Conservation (c) and Environmental Protection (p) Overlay Zones 

www.portl
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Land Use Reviov: Type III, Land Division with an Environmental Review and Moclifications
 
through Environmental Review (LDS ENM)
 

BDS Staff Recommendation to l{earings Officer: Approval with conditions 

Pubtic lIearing: The hearing was opened at 9:01 a.m. or1 July 30, 2012, in the 3''d floor hearing 
room, 1900 SW 4tl' Avenue, Poftland, Oregon, and was closed at 10:15 a.m. The record was held 
open until 4:30 p.rn. on August 6,2012, for new wdtten evidence, and until4:30 p.rn. on August 13, 

2012, for the Applicant's frnal rebuttal. The record was closed at that time. 

Testifìed at l{earing: 
Rachel Whiteside, BDS Staff Representative, 1900 SW 4th Avenue, Suite 5000, Portland, OR 

97201 
Brett Laurila, 5505 SE Oetkin Drive, Milwaukie, OR91267 
Cindy Laurila, 5505 SE Oetkin Drive, Milwaukie, OR 97267 
Darriel Eggleston, 8251 SE Cesar Chavez Boulevard, Portland, OP.97202 
Slraron Larisch, 8242 SE Cesar A. Chavez Boulevarcl, Portland, OP.97202 
Kyn McCown,8260 SE Cesar Chavez Boulevard, Portland, OR97202 
Terry Griffiths, 4128 SE Reedway, Portland, OR97202 

Proposal: 
The Applicant proposes to divide a 53,1l5-square foot property (the "Site") into four lots and a 

large open space tract. Proposed lots range in size from 3,460 to 5,289 square feet. Tract A is an 
environmental resource tract that will contain undisturbed areas of the Environmental Conservation 
and Protection overlay zones. 'Iract A is proposed to be 36,894 square f'eet and will be owned in 
cornlnon by the owners of the lots or possibly transferred to a public agency. 

Proposed Lots 1-3 will front on SE Berkeley Way, which is cumently unimproved, and Lot 4 will 
front on SE Tenino Street. The Applicant proposes to improve tlie SE Berkley Way right-oÊway 
with a 2O-foot wicle street and a 10-foot wìde swale for stormwater. A water line wì11 be installed 
within SE Berkeley to serue the Site. There is an existing 8-inch concrete public cornbination sewer 
line in SE Berkeley Way. New service branches are proposed to serve the tlree Berkeley Way lots. 
Due to the lirnited access for fire apparatus maneuvering, all four lots are proposed to have 
residential fire suppression systems within the new developrnents. (Exhibit C.1) 

The Applicant proposes to use flow-through planter boxes to manage stormwater from the 
improvements on the individual lots. The approximate location of the planter bclxes are shown on 
plans. (Exhibit C.3) Stormwater from the private street is proposed to be treated by planter boxes 
and tlien pipecl to the combination sewer line in SE Berkley Way for disposal. (Exhibit C.3) 

The entire Site is within the Enviroumetrtal Conservation and Protection overlay zones. Therefore, 
thc proposal tnust mect the Portland City Code ("PCC") devclopment standards for enviromlental 
zones (PCC 33.430.160 Standards for Land Divisions and Plamed Developrnents). The Applicant 
proposes lots, street improvements, and stormwater facilities in tlie Environmental Conservation 
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zones; development is not proposed in the Environmental Protection zone. The total development 
exceeds the allowed disturbance area (Standard D) and a portion of the developrnent is within 50 
feet of an identified wetland (Standard G). Therefore, the developrnent standards cannot bemet and 

an Environrnental Review is requirecl. 

The Applicant requested Modifications through Environmental Review for the followíng 
development standards : 

. Reduce the minimum lot size fiom 6,000 square feet to 3,460 square feet for Lot l, 3,926 
square feet for Lot 2; 5 ,289 square feet for Lot 3 ; and 3 ,499 square feet for Lot 4. 

. Reduce the rninimum lot depth for Lot I from ó0 feet to 38.5 feet. 

. Reduce the minimum street frontage for Lot 4 from 30 feet to 2l feet. 

. Reduce the rninimum lot width from 50 feet to 45 feet for Lot 2 and to 2l feet for Lot 4. 

. Reduce the minimunl side and rear setbacks ÍÌom 10 feet to 5 feet for all lots except where the 
geotechnical engineer has recommended a specifìc slope setback on Lots 3 and 4. 

" Increase the maxirnurn height limit from 30 feet to 35 feet for all lots. 

The Applicant proposed over 8,400 square feet of native plantings within the 15-foot deep slope 
setback, per geotechnical recommendation, as part of a mitigation plan to compensate for signifìcant 
irnpacts. The rnitigation plantings are also designed to act as a buffer between proposed 
development on the "plateau" portion of the Site and the undisturbed resource tract, Jolmson Creek, 
and Springwater Trail to the south and east. 

This subdivision proposal is reviewed through the Type III land use review procedure because it is a 

land division that also requires Envirorunental Review (See PCC 33.ó60.110). For purposes of 
State Law, this land division is considered a Subdivision. To subdivide land is to divide land into 
four or more lots (or tracts of land) within a calendar year (See Oregon Revised Statutes 92.010). 

Relevant Approval Criteria : 

In order to be approved, this proposal must comply with the approval criteria of Title 33, Portland 
Zcstíng Code. The applicable approval criie¡ ia are: 
. PCC 33.660.120 Approval Criteria for Land Divisions in Residential Zones 
o PCC 33.430.25A.4 Approval Criteria for Envirorunental Review 
. PCC 33.430.280 Approval Criteria for Environmental Modifrcation 

II. ANALYSIS 

Site and Vicinity: The Site is located in Southeast Portland at the tenninus of SE Cesar E . Chavez 
Boulevard (formerly 39d' Avenue) on a bluff above the Springwater corridor. The approximately 
53,1 l5-square foot Site is triangle-shaped, with the northern tip reaching up to SE Tenino Street. 

The topography of the Site creates three distinct areas. The westent comer of the Site consists of a 

flat plateau that is bordered by a steep slope on the south and east, with another relatively flat area of 
bottomland at the southeast comrer, adjacent to Johnson Creek. The Springwater Trail ancl 

Tideman-Johnson Nature Park are adjacent to the property to the south. 
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The upper plateau was fonned by lìll that was placed on the Site sornetime in the late 1960's. 
Vegetation in this area consists primarily of non-native and invasive species, despite periodic efforts 
to control the invasives. There is a cluster of large cottonwoocl trees and a few clusters of small red 
alder on the plateau. The remaining vegetation is non-nativc. 'lree of hcaven, black locust, and 

Ilirnalayan blackberry dorninate the plateau ancl slope area. Tlie bottomland area is surrounded by a 

thicket of blackberry, although it contains clusters of native willow species, 

The Site is currently vacant. Residential development to the north and west of the Site are 

characterized by one- to two-story homes on lots ranging in size frorn 2,500 to 14,000 square feet. 

The City of Portland owns all of the properlies irnmediately east and south of the Site. All of the 
City-owned properties are undeveloped or have development for limited recreational use, such as 

trails, benches, and viewpoints. 

Infrastructure: 
Streets - The Site has approxirnately 204 feet of frontage on SE Berkley Way and 20 feet of 
frontage on SE Tenino Stleet. At this location, both streets are classified as Local Service Streets 

for all modes in the Transpoftation Systern Plan. TriMet provides transit service approxirnately 
1,290 feet from the Site at SE 45th Avenue via Bus #75. 

According to City database sources, SE Berkley Way is an unirnproved 4O-ftrot right-oÊway. it is 
located at the southem terminus of SE Cesar E. Chavez Boulevard. 'fenino Street has a 3O-foot 
curb-to-curb paved surface within a 50-foot right-oÊway with parking on both sides. There are no 
sidewalks along the entire block and the paved roadway tenninates at the eastern property line of the 
Site. 

. 	 Water Service - There is an existing 5/8-inch metered irigation service (Serial #21002178, 
Account t12996677800) which provides water to this location from the existing 2-inch 
Galvanized water main in SE Berkeley Way. 

e 	Sanitary Service - There is an existing 8-inch concrete public combination sewer line in SE 

Berkley Way and a 6-inch concrete public combination sewer line in SE Tenino Street. 

Zoning: Tlie R10 designation is one of the City's single-dwelling zones which is intended to 
preserve land for housing and to promote housing opportunities for individual liouseholds. The 
zone implements the cclmprehensive plan policies and designations for single-dwelling housing. 

Environmental overlay zones protect environmental resources and functional values that have been 

identihed by the City as providing benefìts to the public. The environmental regulations encourage 
flexibility and innovation in site planning and provide for developrnent that is carefully designed to 
preservc the site's protected resources. The environmental regulations protect the rnost irnpoftant 
envirorunental features ancl resources while allowing environmentally sensitive urban development 
whcre resourccs are less significant. Thc purposc of this land usc rcvicw is to cnsurc compliance 
with the regulations of the PCC. 
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Environmcntal Resources: The application of the environmental zones is based on detailed 
studies that have been carried out within various areas of the City. The City's policy objectives for 
these study areas are described in reports that identify the resources and describe the functional 
values of the resource sites. Iìunctional values are the benefits provided by resources. The values 
for each resource site are described in the inventory section of these repofis. 

The Site is mapped within the Johnson Creelc Basin Protection Plan as Site #6 3g't'-42"d Wetland. 
Resource values listed for Site #6 include water, stonn drainage, water quality, fish and wildlife 
habitat, interspersion, flood storage, scenic beauty, and education. This wetland and associated 
upland provide a biological and hydrological link to the Johnson Creek corridor. The wetland 
provides habitat for many bird and other wildlife species. It also provides storm water retention, 
groundwater recharge, and water quality frltration to the adjacent Tideman-Johnson Park and 
Johnson Creek. 

The Johnson Creek Basin PIan District provides for the safe, orderly, and efficient development of 
lands which are subject to a number of physical constraints, including significant natural resources, 
steep and hazardous slopes, flood plains, wetlands, and thelackof streets, sewers, and water 
services. 

Land Use History: City records indicate one prior land use review for the Site that was withdrawn. 

Agency Review: Several bureaus have responded to this proposal and relevant comments are 
addressed under the applicable approval criteria. The E Exhibits contain complete details. 

Neiglrborhood Review: A Notice of Proposal in Your Neighborhood was mailed on July 2,2012. 
At the public hearing a number of persons appeared and testified in opposition; some personally and 
some on behalf of recognized neighborhood associations. Written testimony, both in favor of the 
proposal and in opposition to the proposal, was submitted at the hearing and during the open-record 
period(ExhibitsH.5,H.6,H.7,H.9,Il.l0,H.11,H.l2andH.l3). Issuesraisedbythosetestifuingat 
the hearing ancl in written submissions that relate to relevant approval criteria will be addressed b1, 

the l{earings Officer in the frndings below. 

ZONING CODE APPROVAL CRITERIA 

Subdividing tliis property requires approval through both Land Division/Subdivision Review and 
Environmental Review. The approval criteria for each review are presented separately below. 

AppRoval CRrrnRra FoR ENvlRoNnrnNral RnvlBw 

PCC 33.430.250 Approval Criteria 
An environmental review application will be approved if the review body finds that the 
applicant has shown that all of the applicablc approval criteria are ¡net. When cnvironnrelrtal 
review is required because a proposal does not meet one or more of the development 
staltdards of Section PCC 33.430.140 through .190, then thc approval criteria will only bc 

http:period(ExhibitsH.5,H.6,H.7,H.9,Il.l0,H.11,H.l2andH.l3
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applicd to the âspect of the proposal that does not mcct the developmcnt standard or
 
standarcls.
 

Findings: 'fhe total development exceeds the allowed disturbance area (Standard D) and a portion 
of the development is within 50 feet of an identified wetland (Standard G). The approvâl criterja 
wlrich apply to the proposed new subdivision are found in PCC 33.430.250.4. The following 
findirigs relate to PCC 33.430.250.A. 

A. Public safety facilities, rights-of-way, driveways, rvalkways, outfalls, utilities, land 
divisions, Property Line Adjustments, Planned Developments and Planned Unit 
Developments. Within the resource areas of environmental zones, the applicant's impact 
evaluation must demonstrate that all of thc general criteria in I'aragraph 4.1 and the 
applicable specifìc criteria of Paragraphs 4.2, 3, or 4, below, have been met: 

1. General criteria for public safety facilities, rights-of-way, driveways, walkways, outfalls, 
utilitics, land divisions, Property Line Adjustments, Planned Dcvelopments and Planned 
Unit Developments; 

^, Proposed clevelo¡rment locations, designs, and construction methods have the least 
signifìcant dctrimental impact to identified resources and functional values of othcr 
practicable and significantly diffcrent alternatives including alternatives outsidc the 
resource area of the envirt¡nmental zone; 

b. There will be no significant detrimental impact on resources and functional values in 
areas designated to be left undisturbed; 

3. Rights-of-way, drivcways, walkrvays, outfalls, and utilities; 
a. The location, design, and construction method of any outfall or utility proposed within 

the resource area of an environmental protection zone has the least signifTcant 
detrimental impact to the identified resources and functional values of other 
practicable alternatives including alternativcs outside the resource area of the 
environmcntal protection zone; 

b. There will be no significant detrimental impact on water bodies for the migration, 
rearing, fceding, or spawning of fish; and 

c. Water bodies are crossed only when there are no practicable alternatives with fewer 
significant detrimental impacts. 

4. Land divisions, Property Line Adjustments, Planncd f)evelopments and Planned Unit 
Developments: 
a. Proposed uses and devclopment must bc outside the resource area of the 

Environmental Protection zone exccpt as providcd under Paragraph A.3 above. Other 
resource âreâs of Environmental Protection zones must be in environmental rcsource 
tracts; 

b. There are no practicable arrangements for the proposed lots, tracts, roads, or parcels 
within the same site, that would allow for the provision of significantly more of thc 
building sites, vehieular access, utility scrvice areas, and other development on lands 
outside resource areas of a conservation zone; and 
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c. Development, including building sites, vehicular access and utilities, within the 
rcsource arca of a conscrvation zone must have thc least amount of detrimental impact 
on identificd resources and functional values as is prâcticable. Significantly diffcrent 
but practicable development altcrnatives, including alternative housing fypes or a 
reduction in the nunlber of proposcd or required units or lots, may be rec¡uired if the 
alternative will have lcss impact on the identified resources and functional values than 
the proposed development. 

Findings: These criteria require an applicant to consider alternative locations, designs and
 
construction methods. Further, these criteria require an applicant to demonstrate whether each of
 
the proposed altenlatives is practicable and which of the practicable altematives has the least
 
significant detrimental impacts upon the identified resources and functional values.l
 

The Hearings Offìcer quotes, in its entirety, the Applicant's comments related to the "alternatives 
analysis."
 

"The upper pj-ateau area is nearest to the public right-of-way access
 
allowing for the shortest access road to the site. Development on

the sÌope and/or the l-ower pJ-at-eau wouÌd have greater impact due to
the disturbance of higher quality habitat, a longer access road,
erosion and stability issues on the sJ-ope, and woul-d resuÌt in 
development c.Ioser to Johnson Creek, the nine acre wetland, and the 
Springwater Corridor. 

Due to the nature and -locat.ion of the vegetation on the upper
pÌateau smal-l-er l-ots or less disturbance area wouÌd not necessarily 
have l-ess impact than what is proposed. The upper plateau is 
dominated by invasive blackberry and t.ree species. The few native 
t.-rees present are in l-ocations that woul_d be impacl,ed by any

reasonable development of the site. DevelopmenL options are
 
somewhat Ìimited by t,he triangJ-e shape of the property that
 
restricts practical development in the corners. Only four l-ots are
being proposed under base zoning thaL woul-d al-low up to five. The 
aver:age l-ot sìze proposed is uncler 5,000 sq. ft_. - les.s t,han ha.l.f 
the minimum -lot size normally aÌ_l_owed on an R10 zoned property. 

I PCC 33.910 erivironmental definitions relevant to this case : 

Significant Detrimental Impact. An irnpact that affects the natural envirorunent to the point where existing 
ecological systems are disrupted or destroyed. It is an impact that results in the loss of vegetation, land, water, food, 
cover, or nesting sites. These elements are considered vital or important for the continued use of the area by wildlife,
 
fish, and plants, or the enjol.rnent of the area's scenic qualities.
 
Practicable. Capable of being done after taking into consideration cost, existing technology, and logistics in light of
 
overall project purposes. 
Functional Values. Irunctional values are the benefits provided by resources. The functional value may be physical, 
aesthetic,scenic,educational,orsorneothernonphysical function,oracombinationofthese. Forexample,twovalues 
of a wetland could be its ability to provide stormwater detention for ¡ units of water draining y acres, and its ability to 
provide food ancl shelter for z varieties of migrating waterfowl. As a¡rother exarnple, an unusual native species of 
plant in a natural resource area could be of edr¡cational, heritage, and scientific value. Most natural resources have
 
many functional values.
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With l-he proposed deveJ-opment configuration, all of the vehicl-e 
maneuvering areas and util-ties are clustered in the nort.hwest corner 
of the properl-y furthest away from the most sensitive portions of 
the properLy and partJ-y within the Transition Area. The proposed
design has the l-east impact of the practicabfe aft-ernatives for this 
site. This crit.erion is met. " (Exhibit 4.4) 

Opponents, in a written submission, stated the following:
"there is no discussion of alternative designs to just.ify the 
conclusion that this is the best outcome. The conceptual site plan
showing the proposed strucLures does not show enough detail to 
suggest that this is a practicabi-e pJ"an or 1i kely t-o be impJ-emented 
as shown. (33.430.240, B/ a (2)), (33.430.250 A, Ia, 4.b and 4.c)
(33.430.280)." 

Opposition testimony, at the public hearing, suggestod fewer lots/resiclences (less than four) could 
have been posed as altematives. 

Based upon the quoted language from Exliibit A..4 (the Applicaltt's revised nanative - land use 

application), the l{earings Officer finds that the four lot subdivision (per Exhibit C.1) is the 
Applicant's preferred altemative. However, it is less clear to the Hearings Officer as to what other 
specific alternatives were proposed by the Applicant. It is possible, based upon the Exhibit 4.4 
language quoted above, that an alternative was a five-lot subdivision. It is possible, based upon the 
Exhibit 4.4 language quoted above, that another altemative would have been to develop the lower 
plateau. It is possible that an altemative proposed by the Applicant was to realign the roadway. 
Finally, it is possible that an alternative proposed by the Applicant was to l'rave larger and/or srnaller 
lots. The Hearings Officer fincls that the "possible" alternatives are speculative and lacking cletail. 

The Hearings Officer finds no discussion of the practicability of its preferred alternative or any other 
possible altemative. The Hearings Officer finds that to satisfy these criteria, the Applicant needs to 
supply credible evidence of specific altemative locations, designs and construction methods, 
detennine the practicability of each specific alternative and to determine which of the practicable 
altematives creates the least significant detrimental irnpact upon the identifie<l resources ancl 

functional values. Tlie Hearings Officer acknowleclges that the Applicant need not consider any 
alternatives outside the resource area as virtually the entire Site is within a designated elivironmental 
resource area. 

The Hearings Officer notes that the Applicant submitted a document entitled "Applicant Rebuttal 

Response." (Exhibit H. 14) The lfearings Officer finds that tlre Applicarit, in Ilxhibit H.14, references a 

2007 subdivision application and estimated costs of public infrastructure. The Hearings Officer finds 
the Applicant's reference to tlie 2007 subdivision application and to public infrastructure costs are "new 
evidence." As clescribed by the Hearings Officer during the public hearing, the Applicant is not 

permitted to submit "new evidence" in its written rebuttal argument. 'fhe Ilearings Officer did not 

consider the Applicant's references to a20Q1 subclivision application, the number of lots proposed in a 

2007 application, anclpublic infrastructure costs, as described in Exliibit H.14, in rnaking this decision. 
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Tlie Hearings Officer finds insufficient evidence in the record to make a finding that the altematives
 
analysis criteria have been satisfied. These approval criteria are not satisfied.
 

4.1.c. The mitigation plan demonstrates that all significant detrimental impacts on resources
 
and functional values will be compensatcd for;
 

4.1.d. Mitigation will occur within the same watershed as the proposed use or development 
and within the Portland cify limits cxcept when the purpose of the mitigation could be better
 
provided elsewhere; and
 

4.1.e. The applicant owns the mitigation site; possesses a legal instrument that is approved by 
the City (such âs an easement or deed restriction) sufficient to carry out and ensure the
 
success of the mitigation program; or can demonstrate legal authority to acquire property
 
through eminent domain.
 

Findings: These criteria require an applicant to assess unavoidable impacts and propose mitigation 
that is proportional to the impacts, as well as sufficient in character and quantity to replace all lost 
resource functions and values. 

Impacts resulting from this proposal include pennanent disturbance associated with construction of 
the street, stormwater planter, and new lots. The total amount of disturbance for all activities 
proposed within the resource area is approximately 24,000 square feet. The primary impact of the 
proposed development will be the removal of 17 native trees and 22 nuisance trees. Other effects 
include the temporary loss of some native vegetation, disturbance of topsoil, and increased 
impervious surface areas due to home and street construction. These activities have the potential to 
affect storm drainage, groundwater recharge and discharge, pollution and nutrient retention/removal, 
and sediment trapping and erosion control due to the paving. 

The Applicant proposed, as mitigation, to plant 37 trees and 45 shrubs. The total planting area is 
roughly 8,600 sqlìare feet. The total clisturbance area in the environmental resource area is 
approximately 24,000 square feet (including the right-of-way), with approximately an additional 
2,000 square feet of disturbance in the transition area. The only ternporary disturbance areas that are 
not parl of tlie permanent disturbance area are those areas identified for invasive species removal 
and mitigation plantings. Approximately 36,894 square feet are proposed to be retained in an 
environmental protection tract. 

The mitigation plan will compensate for irnpacts at the site for the following reasons: 
. The portion of the environmental protection tract is significantly larger than the area of 

r 

disturbance. 
. All temporaty disturbance areas will be planted with native vegetation. 

i 

o The interface between the lots and resource areas will be buffered with the mitigation plantings. 
io The mitigation plantings within the siope setback area will prevent erosion and protect slope

stability. i 
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o 	The mitigation plantings within the slope setback area will also provide a visual buffer between 
the proposed development and the publio trails to the south. 

. 	 Native plantings will provide assistance with pollution and nutrient retention and removal, 
sediment trapping ancl erosion control. 

Additional landscaping is proposed within the public right-oÊway. BDS does not require mitigation 
.plantings within public rights-oÊway where there rnay be a need for rernoval in the future to 

accommodate a wider roadway, sidewalk, or other amenities. Because the right-oÊway is within the 

envirorunental zone, all plant species should be selected from the Portland Native Plant List. 

Often, grading and construction of infrastructure are completed during the summer months. This 
time of the year is not appropriate to install mitigation plantings because of the heat and dry soil 
conditions. It is typically best to install rnitigation plants between October 1 and March 3 1, when 

the weather is cooler and soil is moist. Because right-of-way improvernents are permitted through 
the Public Works process, a separate Zoning Pemrit shall be required to document installation of 
rnitigation plantings. This pennit woulcl have to be applied for prior to final plat approval. 

The mitigation area will not be impacted by the right-of-way improvements or development of the
 

lots, therefore, the plantings may be installecl prior to final plat approval and a perfolmance
 
guarantee is not necessary. Should the Applicant choose not to install the plantings prior to final
 
plat approval, the Applicant would be required to provide a perfonnance guarantee prior to fìnal
 
plat, for the installation of the rnitigation plantings and 5 years of monitoring. The performance
 
guarantee would need to meet the requirements of Section 33.700.050. This section requires the
 

amount of performance to be equal to at least I I 0 percent of the estimated cost of perfotmance. The
 
Applicant would be required to provide estimates by tluee contractors with their names and
 

addresses. The estirnates rnust include as separate items all materials, labor, and any other costs.
 

Opponents, in testimony at the public hearing, argued that the plan dcscribed above dicl not
 
adequately rnitigate visual irnpacts of houses on the proposed lots upon the Springwater Corridor
 
and Tidernan-Johnson Park. In a written submission an opponent asserts that the proposecl
 

mitigation plan does not (as it should) include "an array of native plants" and therefore does not
 
provide the vegetative diversity. (Exhibit H.l0)
 

The l-learings Officer finds that the Applicant's proposed mitigation plan (Exhibit C.7) plan, so long
 
as all plants are native species selected frorn the Portland Native Plant lisl, does demonstrate that
 
all significant detrimental impacts on resources ancl functional values will be compensated for. The
 
I{earings Offìcer f,rnds it is unreasonable to require that residences be 100% screened by mitigation
 
plantings. The I-learings Officer finds that some visual impacts will result from the proposed
 

development.
 

Monitorinq and Maintenance:
 
The Zoning Code requires that sluubs and trccs to be planted will survive until maturity. The
 
Hearings Officer finds that rnonitoring and maintenance of the plantings, for a period of five years,
 

would ensure suruival during the n.rost critical period of establishment of new plantings. One
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hundred percent of the planted trees must survive the five-year monitoring period, or be replaced. 
Maintaining shrub and groundcover survival so that 80 percent of the plantecl areas are covered by 
native vegetation would ensure a healthy understory is established. Limiting intrusion into planted 
areas by invasive species, as well as providing water during the dry sumlner months, for the first 
few years, would also help to ensure survival of the mitigation plantings. Documentation of these 
monitoring and maintenance practices would be required to be included in an annual monitoring 
reporl for a period of 5 years to demonstrate success of the mitigation plan. 

To ensure that the monitoring and maintenance responsibilities are carried out, the Applicant must 
provide to both the Woodstock Neighborhood Association and the Ardenwald Johnson Creek 
Neighborhood Association a copy of the annual monitoring and maintenance reports that are 
submitted to the City to fulfill monitoring and maintenance requirements. 

The Applicant owns the mitigation site currently. All mitigation plantings are to be located within 
Tract A which will be owned in common by the future lot owners or a Homeowners' Association. 
The owners of Lots 1-4 will ultirnately own the resource tract and be responsible for rnitigation 
plantings. The rnaintenance agreement for Tract A must include language describing tliese 
responsibilities. Therefore, with conditions of approval for mitigation plantings, a Zoning Permit 
and/or performance agreement, and a maintenance agreement for Tract A, these criteria can be met. 

33.430.280 Modifications which better meet Environmental Review Requirements 
The review body may consider rnodifications for lot dimension standards or site-related 
development standards as part of the environmental review process. These modifications are 
done as part of the environmental review process and are not required to go through the 
adjustment process. In order to approve these modifications, the review body must find that 
the development will result in greater protection of the resources and functional values 
identified on the site and will, on balance, be consistent with the purpose of the applicable 
regulations. For modifications to lot dimerrsion standards, the review body must also find that 
the development will not signifìcantly detract from the livabilify or âppearance of the area. 

Findings: Modifications to the following site-related development standards must are requested2 in 
order to better protect the resources and functional values identified on the site: 
. Reduce the minimum lot size from 6,000 square feet to 3,460 square feet for Lot 1 ; 3,926 square 

feet for LotZ; 5,289 square feet for Lot 3; and 3,499 square feet for Lot 4. 
. Reduce the minimum lot depth for Lot 1 from 60 feet to 38.5 feet. 
. Reduce the minimum street fiontage for Lot 4 from 30 feet to 27 feet. 
. Reduce the minimum lot width from 50 feet to 45 feet for Lot 2 and to 21 feet for Lot 4. 

2 'I-he Applicant's original proposal included a request for an envirorunental modification to increase the maximum 
height lirnit from 30 feet to 35 feet for all lots. At the conclusion of the public hearing, the Applicant withdrew the 
height modification request. IIDS staff (White side) appearing at the hearing found this request to be reasonable. 

The Llearings Officer formally withdrew the height rnoclification request fro¡n the application subject to this decision. 
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o 	Reduce the minimum sicle and rear setbacks Íìom 10 feet to 5 feet for all lots except where the 
geotechnical engineer has recommencled a specihc slope setback on Lots 3 and 4. 

Lot Dimcnsion Standards 

I lre of chrnen	 are shown in the fì¡llowins table:di ons requlred and oro 
Min.. : M.inr:,FÍ¡rìtúoft,,:'' II r:
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Lot I 3,460 92.6 3 8.5* 92.6
 
Lot2 3,926 45.5+ 88.5 45.5
 

Lot 3 5.289 69.s 88.s 69.5
 

Lot 4 3,499 20.7* 100 0 2.0.1+
 
rA Modification Ihrough Environtnenlal Review has been requested to reduce this dimension below the minirnum. 

Although the effect of these rnodifications will make Lots 2 and 4 appear as narrow lots, technically 
they would still be standard lots with modified dimensions. 

"greater protection of resources" 
The l-learings Officer finds that keeping lots as small as possible would maximize the quantity and 

integrity of the wetland. The wetland area provides critical habitat area, stormwater retention, 
groundwater recharge, and water quality filtration to the adjacent Tideman-Johnson Park and 
Joturson Creek. Ileduced lot sizes allow for more of the Site to be placed within the environmental 
resource tract. The Hearings Offìcer fìnds that Lots 1-3 could have extended all the way to the 
south property line and been widened to meet the rninirnum size and dimensions. 'fhe Hearings 
Offìcer finds that Lot 4 could also have been stretched to incorporate more of the vacated right-of
way in order to increase the site size. The Hearings Officer finds that wrapping the resource tract 
around Lots 1-4 ensures that development will remain only on the upper plateau. better protecting 
the steep slopes and providing a perrnanent buffer to the wetland area below and Johnson Creek. 

"consistent with the purpose of the regulation" 
Section 33.610,200,4 states that the lot dimension standards ensure that: 

. Each lot has enough room for a reasonably-sized house and garage. 

o 	Lots are of a size and shape tliat development on each lot can meet the standards of the 
zoning code. 

o 	Lots are not so large that tliey seem to be able to be further divided to exceed the maximum 
allowed density of the site in the future.
 

. Each lot has room for at least a small, private outdoor area.
 

r 	 Lots are compatible with existing lots. 
o 	Lots are wide enough to allow developrnent to orient towarcl the street. 
o 	Lots don't narrow to an unbuildable width close to the street. 
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o Each lot has access for utilities and services.
 
c Lots are not landlocked
 

Exhibit C.1 shows conceptual building footprìnts. The Hearirrgs Officer finds Exhibit C.l 
demonstrates that each lot lias enough roorn for a reasonably-sized house and garage that complies 
with rnodified development standards, has plenty of outdoor area, and can orient toward the street. 
None of the lots are landlocked. Lots 1-3 have ffontage, access to utilities and services, and vehicle 
access from SE Berkley Way. Lot 4 has frontage, access to utilities and services, and vehicle access 
from SE Tenino Street. The 2O-feet of street frontage on Lot 4 is enough to allow for the minimum 
driveway width of 9-feet at the street. The lot imrnediately widens enough to allow for a 1S-foot 
wide house that still meets the maximum Rl0 setback. 

Adjacent developed lots witliin a two block radius range in size from 2,500 to 14,000 square feet in 
area. The Hearings Officer finds that lots ranging in size fiom 3,460 to 5,289 square feet are 
generally compatible with existing sunounding lots. 

The purposes for the lot dimension standards will still be met by the proposal. 

"will not detract significantly from livabilify or appearance of the area" 
The Hearings Officer finds that allowing detaclied single-family homes on smaller lot sizes is 
generally consistent with the existing character of the area. The Hearings Officer finds that 
clustering new homes near existing development and protecting the wetland area at the south end of 
the Site will help to maintain the existing development pattern and appearance of the immediate 
neighborhood. The environmental review criteria allow for consideration of alternative housing 
types, such as attachecl rowhomes wheie it would better protect resources. However, keeping I-ot 4 
along SE Tenino, as proposed, is more consistent with the development pattern of the neighborhood 
and provides equal resource protection. 

Side and rear buildins setbacks in the R10 zone 
Table I 10-3 requires 1O-foot side and rear building setbacks. 

ttgreater protection of resourcestt 
The Hearings Officer finds that keeping lots as srnall as possible preserves the integrity of the 
wetland area which provides critical habitat area, stormwater retention, groundwater recharge, and 
water quality filtration to the adjacent Tideman-Johnson Park and Johnson Creek. The Hearings 
Officer finds that satisfaction of this goal is not possible without modifying certain site-related 
development standards. Allowing five-foot building setbacks facilitates the clustering of 
development farther from sensitive resource areas and steep slopes. The modification is necessary 
to allow for homes similar in scale to the surrounding neighborhood while promoting the smaller lot 
sizes desired for envirorunentally sensitive areas. 

"consistent with the purpose of the regulation"
 
Section 33.110. 220.A lists the purpose of the setback regulations as:
 

1. They maintain light, air, separation for fìre protection, and access for fire fighting; 
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2. They reflect the general building scale and placernent of houses in the city's neighborlioods; 
3. They promote a reasonable physical re lationship between residences; 
4. They prornote options for privacy for rreighboring properlies; 
5. They require larger front setbacks than side and rear setbacks to promote open, visually pleasing 

front yards; 

6. They provicle adequate flexibility to site a building so that it may be cornpatible with the 
neighborhoocl, ht the topography of the site, allow for required outdoor areas, and allow for 
architectural diversity; and 

7 . They provide room for a car to park in f¡ont of a garage door without overhanging the street or 
sidewalk, and they enhance driver visibility when backing onto the street. 

The setback regulations contain sirnilar purpose statements to and are intended to work in tandern 
with tlie height regulations to govem the overall size of structures, ergo the purpose statements in 
Section 33.110.215 are the sarne as statements 2-4, above. 

The fi'ont building and garage entrance setbacks may be reduced to zero per Standard 33.430.140.N, 
tlierefore purpose statements #5 and 7 do not apply. 

A total of 10 feet between structures exceeds the minimurn building code separation for f,rre 

protection. Additionally, the future homes on Lots 1-3 are already required to be fully equipped 
with sprinklers to meet the terms of the fire code appeal granted for SE Berkley Way. Development 
on Lot 4 would be more than25 feet from the home to the west, and development of the City-owned 
property to the east is unlikely due to topographic and natural features. 

Five feet is the minimum setback required for all adjacent developrnent to the north where tlie base 

zone is R5. Therefore, a five foot setback will reflect the general scale of the neighborhood and 

promote a reasonable physical relationship between residences. The physical separation by the 
right-of-way will maintain options for privacy, as will the landscaping to be installed within SE 
Berkley Way. Lot 4 is the last house on a deacl-end street, surrounded by City-owned property, an 

open space tract, and the 5O-foot wide SE Tenino right-of-way. The Hearings Officer fìnds that the 
location of the adjacent house to the west is more than25 feet away from the house on Lot 4. 

Therefore, the Hearings Officer finds that neighborhood privacy would not be compromised by the 
requested modifications. 

Building setbacks are intended to provide flexibility in siting a building so that it may fit the 
topography of the site, while allowing cornpatible development with architectural interest. Due to 
the steep slope that bisects the site, future developrnent of these lots will need to incorporate 
innovative design in order to site a home. Reducing tlie setbacks to five feet will allow for homes to 
be designed that utilize tlie safest parts of the lots and will likely result in shorter homes. 

Summary of Findings 
In summary, tlie Hearings Officer's frndings above explain how rnoclifying the lot dimension 
standards and reclucing the rninirnum side and rear setbacks will help to provide greater protection 
of environmental resources, while still meeting the purpose statements for the rnodified regulations 
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and maintaining the livability and appearance of the area. This criterion is met for all requested 
¡nodifications. 

AppRoval Crurpru.r FoR LaNn DtvlsIoNs 

33.660 Land Division Review 
Note that fìndings, above, for the Envirorunental Review demonstrate that alternative lot dimensions 
meet the applicable Environmental Review approval criteria. Therefore, findings for the Land 
Division approval criteria, which follow, address these reduced lot sizes. 

APPROV¡T.I CTIBRIA FON LaNp DIvISIoNs IN OPEN Spacn AND RESIDENTIAL ZoNBs 

33.660.120 TUB Preliminary Plan for a land division will be approved if the review body fïnds 
that the applicant has shown that all of the following approval criteria have been met. 

The relevant criteria are found in Section 33.660.120 [A-Ll, Approval Criteria for Land 
Divisions in Open Space and Residential Zones. Due to the specific location of the Site, and the 
nature of the proposal, some of the criteria are not applicable, The following table summarizes the 
applicability of each criterion. 

Criterion Code Chapter/Section and Findings: Not applicable because: 
Topic 

B 33.630 - Tree Preservation No signifìcant trees or trees in excess of 6-inches in 
diameter are located fully on the Site or outside of 
the Environmental zone on the Site. 

E 33.633 - Phased Land A phased land division or staged final plat has not 
Division or Staged Final been proposed, 
Plat 

F 33.634 - Recreation Area The proposed densitv is less than 40 units. 
I
J 33.640 - Strcams, Springs, No streams, springs, or seeps are evident on the Site 

and Seeps outside of Environmental zones. 

33.654.1 1 0.8.3 - Pedestrian The Site is not located within anl zone. 
connections in the I zones 

33.654.110.8.4 - Alleys in No alleys are proposed or required. 
all zones 

33.654.120.C.3.c - l'his criterion applies to private streets. Southeast 
Tumarounds Berkley Way is a public street and all elements of 

tlie public right-of-way have been approved by the 
Offi ce of Transportation. 

33.654.120J_ - Common No common greens are proposed or required. 
Greens 

33.654.120.8 - Pedestrian There are no pedestrian connections proposed or 
Connections required. 



Decision of the I'learings Officer 
LU l1-1s3362 LDS ENM ([rO 4120015) 
Page l6 

33.654.120.F - Alleys No alleys arc proposcd or required. 

33.654.120.G - Shared No shared courts are proposed or requir-ed. 

Courts 
33.654.130.D - Partial No partial public strects are proposed or required. 
riqhts-of:wav 

Applicable Approval Criteria arc: 

A. Lots. 'fhc standards and approval criteria of Chapters 33.605 through 33.612 must be
 
met.
 

Findings: Chapter 33.610 contains the density and lot dimension requirements applicable in the RF 
tluough R5 zones. The maximum density is one unit per 10,000 square feet. Because the Site is 

witlrin the Environmental zones, a potential landslide hazard area, and flood hazard area, there is no 
minimum densityrequirement. The Site is -53,115 square feet and the Applicant is proposing four 
single-family lots. The density standards are therefore met. 

The lot d menslons ulred and orc are shown in the f'ollowin table: 

iì,iiii:iÌlii.j fiiMtä:1* irr:rr'Mü::;:.I'i';|: : |;.' ::¡:ì..: :..|:..;...
. 

a¡: :rÌif r:.it:â'r!; .i::rii:::l 
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,..,,..:t , ' {tt9t¡ lt:b,ä+mêt¡
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ttl,#ffi ,:",50.¡", , 
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Lot I 3.460 92.6 38.5* 92.6
 

Lol2 3,926 45.5* 88.s 45.5
 

Lot 3 5.289 69.5 88.s 69.5
 

LoI4 3,499 20.7* 100.0 20.7*
 
+ Width is measured by placing a rectangle along the minimum front building setback line specified for the zone. The 
rectanglè must have a minimum depth of 40 feet. or extencl to the rear of the pronertv line, wllichever is less. 
*A Modification through Envirorune¡rtal Review has been rcquested to recluce this dimension below the ¡ninimum. See 

the findings under criterion 33.430.280 earlier in this decision. 

The frndings above show that tlie applicable density standards are met. The Modifications findings 
demonstrate the requested reductions to the rninimurn depth for Lot 1, the minimurn width for Lot 2, 

and the minimum width and front lot line for Lot 4 can meet the approval criteria for a Modification 
through Environmental Review. Therefore, this criterion can be rnet. 

C. Flood l{azard Area. If any portion of the sitc is within the flood hazarcl are a, the approval 
criteria of Chapter 33.631, Sites in Flood llazarcl Areas, must be met. 

Findings: Porlions of the Site are within the flood hazard area. Thc approval criteria in the RF 
through R2.5 zones state that where possible, all lots must be located outside of the flood hazard 
area. Where it is not possible to have all lots outside of the flood hazard area, all proposed building 
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areas must be outside of the flood hazard area. In addition, services in the flood hazard area must be 
located and built to minimize or eliminate flood damage to the services, and the floodway must be 
entirely within a flood hazard tract. 

The proposed land division will result in all lots and services located outside of the flood hazard 
area. The floodway does not extend onto this Site, so there is no requirement for a flood hazard 
tract. This criterion is met. 

D. Potential Landslide Ilazard Area. If any portion of the site is in a Potential Landslide 
Hazard Area, the approval criteria of Chapter 33.632, Sites in Potcntial Landslide Hazard 
Areas, must be met. 

Findings: A portion of the Site is located within the Potential Landslid eHazard Area. The 
approval criteria state that the lots, buildings, services, and utilities must be located on the safest 
part of the Site so that the risk of a landslide affecting the Site, adjacent sites, and sites directly 
across a street or alley from the Site is reasonably limited. In order to evaluate the proposal against 
this criterion, the Applicant submitted a geotechnical evaluation of the Site and proposed land 
division, prepared by a GeoPacific Engineering, Inc. (Exhibir A.2). That report was evaluated by 
the Site Development Division of BDS ("Site Development"), the City agency that makes 
determinations regarding soil stability. Additional information was requested by Site Development 
and provided by the Applicant in Exhibits 4.8 and 4.9. 

According to the Applicant's geotechnical evaluation, the primary slope instability hazard at the Site 
is potential failure of the approximately 30-foot high fill slope that descends below the proposed 
home street and lots. 'fhese slopes incline at estimated grades of about 80 to 100 percent. While the 
fill has been in place a number of years and the slope fonned by the fill has generally rernained 
stable during this period, there is a potential for surficial slope instability, erosion and sloughing to 
impact the proposed homes. This is particularly true for Lot 4 where the slope failed in December 
2011 or January2012. 

Opponents, at the public hearing, raised issues regarding the credibility of the Applicant's 
geotechnical evaluation. (Eggleston, Larisch, McCown and Griffiths) One concem was that the fiIl 
material is of unknown composition. (Eggleston and Larisch) BDS staff noted, in its closing 
comments, that the geotechnical report (Exhibit 4.2) did reference test pit logs that indicated the 
composition of the fill (at least in those test pits). The Hearings Officer reviewed test pit lots 1-6 
found at the end of Exhibit 4.2. The Hearings Officer finds that the test pit logs did itemize the 
materials found. The Hearings Officer fincls that digging test pits does provide some insight into the 
cornposition of the fill rnaterial. 

Oue opponent argued tliat the geotechnical report did answer the question of whether or not 
toxiclhazardous materials are present in the fill material. The Hearings Officer finds that this 
approval criterion is focusecl on potential landslide hazards; not toxic/hazardous waste risks. 
Although the Hearings Officer sympathizes with the opponent's toxic/hazardous materials concerns 
the Hearings Officer finds that such issue is not properly addressed under this approval criterion. 
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To mitigate the potential impact of surficial slope instability on tlte proposed lots, GeoPacific has 

made recommendations for specifìc founclation types, althougli tliey also note that additional lot 
specific investigation will be necessary at the time of development. In addition, a lS-foot minimum 
structure-to-slope setback should be rnaintained, rneasured horizontally from tlie outside edge of the 

nearest structural element and the top of the steep slope for all lots. On Lot 4, adjacent to the slope 

failure on tlie neighboring property, GeoPacific has recommended additional slope stabilization 
rÌìeasures in the form of steel "H" beams driven 7 feef on center along the lengtli of the proposed 

east properly line. On site stonnwater disposal is not feasible for any of the lots due to slope 

stability and geotechnical concenìs. 

Site Development concuned with the findings of the Applicant's geotechnical report, but notes that 

further geotechnical evaluation will be required for specific building plans at the time of 
construction plan review. The Applicant has documented that lots, services, and utilities will be 

located to minimize the risk of landslide, however conditions of approval are necessary to assure 

that the actual construction of residences will not create an unreasonable landslide hazard risk. 

Conditions include including the aforementioned geotechnical stuclies be conducted and also that a 

No Build Easement be recorded. The Hearings Officer finds that with conditions this approval 

criterion can bc mct, 

G. Clcaring, Grading and Land Suitability. The approval criteria of Chapter 33.635, 
Clearing, Grading and Land Suitability must be met. 

Findings: 
Clearíng and Grading 
'l'he regulations of Chapter 33.635 ensure that the proposed clearing and grading is reasonable given 

the infrastructure needs, site conditions, tree preservation requirements, and limit the impacts of 
erosion and sedimentation to help protect water quality ancl aquatic habitat. 

In this case, the Site has steep grades (over 80 percent for the cliff face), and is located in a Potential 

Landslide Il,azard area. Therefore, the clearing and grading associated with preparation of the lots 

must occur in a way that will limit erosion concerns and assure that the preserved trees on the Site 
will not be disturbed. 

A new street and associated stonnwater system is proposed as pan of the land division, which will 
require grading on the Site. The Applicant submittecl a Preliminary Clearing and Grading Plan 
(Exhibit C.4) depicting the proposed work, undisturbed areas consistent with the root protection 
zones of trees to be preserved per the Applicant's Mitigation and Landscape Plan, and the overall 
lirnits of disturbed area. 

The proposed clearing and grading shown on Exhibit C.4 represents a tninimal amount of change to 

the existing contours and drainage pattems of the Site to provide for a level street surface. The 

contour changes proposed should not increase runoffor erosion because all ofthe erosion control 
measures shown on the grading plan rnust be installed prior to starting the grading work. 
Stonnwater runoff fi'om the new street and lots will be appropriately rnanaged by lined stotmwater 
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planters connected to the combined sewer in SE Berkeley Way to assure that the runoff will not 
adversely impact adjacent properties (see detailed discussion of stonnwater management later in this 
decision). 

The clearing and grading proposed is sufficient, without being excessive, for the construction of the 
new street. The limits of disturbance shown on the Applicant's plan does not extend more than 15 
feet outside of the area proposed for the roadway, which will allow for a reasonable maneuvering 
area for earth-moving equipment needed to level the street and an adequate area to stockpile excess 
material. 

The Applicant did submit a Landslide Hazard Report (Exhibit 4.2) that describes how clearing and 
grading should occur on the Site to minimize erosion risks. The Applicant also provided a Tree 
Protection Plan (Exhibit C.7) that designates areas on the Site where grading should not occur in 
order to protect the roots of the trees on the site that will be preserved. 

As shclwn above, the clearing and grading anticipated to occur on the Site can meet the approval 
criteria. At the tinie of building permit submittal on the individual lots, a clearing, grading and 
erosion control plan will be submitted to Site Development. Site Development will review the 
grading plan against the Applicant's Landslide Hazard Study as well as any additional geotechnical 
information required at the time of permit submittal to assure that the grading will not create any 
erosion risks. In addition, the plans will be reviewed for compliance with the Applicant's tree 
preservation plan. This criterion is met. 

Land Suitability 
As described under Criterion D, above, there is a substantial thickness of undocumented fill on the 
Site. GeoPacific recommended that lot specific geotechnical investigation or reviews take place at 
the time of development to determine the appropriate foundation type for each specific house plan. 
Site Development concurs that geotechnical design and construction criteria for individual house 
foundations should be provided on a case by case basis. With conditions of approval requiring that 
future building foundations be desigxred by a registered design professional licensed in the state of 
Oregon on the recotnmendations of a soils report specific to the proposed construction, this criterion 
is met. 

II. Tracts a¡rd easements. The standards of Chapter 33.636, Tracts and Easements must be 
met; 

Findings: One Open Space (Environmental Resource Area) tract is proposed. With a condition 
that the proposed tract be owned in common by the owners of Lots 1 through 4, this criterion can be 
met. Altematively, the Applicant may deed the tract to the City if the City is willing to accept 
ownership and maintenance responsibilities. 

No easements are proposed, however the Applicant's geotechnical engineer has recommended, ancl 

Site Development concurred, that a 15-foot slope easernent to limit construction within the first l5 
feet frorn the top of slope. 
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As stated in Section 33.636.100 of the Zoning Code, a maintenance agreement(s) will be required 
clescribing rnaintenance responsibilities for the tract(s) described above and any facilities within 
those area(s). This criterion can be met with tlie condition that a maintenance agreement(s) is 

prepared and recorded with the final plat. In addition, the plat must reference the recorded 

maintenanoe agreement(s) with a recording block, substantially sirnilar to the following example: 

"A Declaration of Maintenance agreementfor T)"act A: Open S¡tace (Environmental Resource 

Area)hasbeenrecordedasdoctlnlentno.-,MultnomahCountyDeedRecords.'' 

With the conditions of approval discussed above, this criterion is met. 

I. 	Solar access. If single-dwelling detached development is proposed for the site, the 
approval criteria of Chapter 33.639, Solar Access, must be met. 

Findings: The solar access regulations clìcourage variation in the width of lots to maximize solar 
access for single-dwelling detached development and minirnize shade on adjacent properties. 

In this case the Site fronts on SE Berkley Way and SE Tenino Street, wliich are both east-west 

streets. All of the proposed lots are on the south side of an east-west oriented street, and are 

considered interior lots (not on a corner). In this context there is no preference that any one lot be 

wider or naffower than the otlier lots. This criterion is met. 

K. 'fransportation impacts. The approval criteria of Chapter 33.641, Transportation 
Impacts, must be met; and, 

L. Services and utilities. The regulations and criteria of Chapters 33.651 through 33.654,, 

which address services and utilities, must be met. 

Findings: The regulations of PCC 33.641allow the traffic impacts caused by dividing and then 

developing land to be identified, evaluated, ancl mitigated for if necessary. PCC 33.651 tluough 
33.654 address water service standards, sanitary sewer disposal standards, stormwater managernent, 
utilities and riglits-of:way. BDS, in Exhibit I'L2, included a table. The Hearings Ofïicer provided 
rninor rnodifications to the Exhibit Il.2 table and the revised table is included below. Following the 
table, the Hearings Offìcer provides additional findings related to PCC 33.641. 
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There is currently no water available for the proposed development of Lots l, 2 and 3, as the existing 2
. inch galvanized water mains located in SE 39th Avenue and SE Berkeley Way are over necessary 
. capacity to provide water to any additional development. The existing 2-inch galvanized water maín in 
, SE 39th Avenue from SE Tenino Street to SE Berkeley Way will neecl to be upsized to a minimum size 
, of 6 inches, and a 4-inch water main extension will need to be ínstalled in SE Berkeley Way from the 
; intersection of SE 39th Avenue, east to 5 feet inside the property line of Lot 3 at the Applicant's expense. 

: 'Ihere is water available to l.ot 4 from the existing 6-inch CI water main in SE Tenino Street. 

The water standarcls of PCC 33.651 have been verified. The Applicant will need to pay in full, his 
portion of the cost for the Vy'ater Bureau to install an upsized water main in SE 39th Avenue and a 4
inch water main in SE Berkeley Way as described above, prior to final plat approval.j'n 	 s..+1=$itù;;;lqLE@.¿¿ffiF'l
 
Tlre sanitary sewer standards of PCC 33.652 have been verified. 'fhere is an existing 8-inch concrete 
public co¡nbined gravity sewer located in SE Berkeley Way that can serye the sanitary needs of 
proposed Lots l-3 and a 6-inch concrete public cornbined gravity sewer in SE Tenino Street that can 
serve proposed Lot 4. Each lot rnust be shown to have a means of access and individual connection to a 

public sewer, as approved by BES, prior to fìnal plat approval. All new laterals required to serve the 
project must be constructed to the public main at the Applicant's or owner's expense at the time of 

BES has verified that a stormwater management system can be designed that will provide adequate 
capacity for the expected amount of stormwater. 

No stormwater tract is proposed or required. Therefore, criterion A is not applicable. 

The Applicant has proposed the following stormwater lnanagement methods: 
. 	 Public Street fmprovements: Stormwater from these new impervious areas will be directed into a 

320 square foot stormwater planter with impervious liner located at the east end of the new roadway. 
The Applicant's geotechnical engineer has indicated that stormwater infìltration is not appropriate 
ior this Site (Exliibii 4.3) and Site Developmcni Scction has rcvicwed and concurrcd with that 
report (Exhibit E.5a-b). BES has reviewed and confirmed that the proposed planter is of a size and 
proposed design that is adequate to provide treatment for the quantity of water generated from the 
new impervious areas. 

BES requires a Public Works Pennit for the construction of such a planter. The Applicant must provide 
engineered designs and ltnancial guarantees of performance prior to final plat approval. 

o 	Lots 1-4: Stormwater from these lots will be directcd into flow-tluough planters that remove 
pollutants and suspended solids. The water will drain from the planters to the existing combined 
sewer in SE Berkeley Way for Lots l-3 and SE Tenino Street for Lot 4. Each lot has sufficient size 
for individual planter boxes, and BES indicated that the treated water can be directed to the existing 
combination sewers. 

i Each lot must be shown to have a means of access and individual connection to a public sewer, as 

I qp,Afgyg_d 
-b-y P,ES,, prlor !o llutplet qpprov4l, All new l q t gra s ¡gqpirg,cl !o_ sgrvg th,e-p¡E!qt_ 11lf { þ 9J 

I 
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constructed to the public main at thc Applicant's or owner's expense at the ti¡ne of clcvclopmcnt. 

The block on which the Site is located did meet the noted spacing requirements prior to the vacation of 
the northem half of SE Berkeley Way. It was determined through vacation case R/W #7012 that the SE 
Berkley Way comection was not necessary to provide access for future development. Additionally, a 

steep change in grade does not permit a through street or pedestrian comection from Berkeley Way east 

to SE Urnatilla Street (an undeveloped "paper street"). Topography also prevents a pedestrian 
corurection south to the Springwater Trail. The properlies to the north of the Site appear to have 
potential to further divide under current zoning. However, they have sufficient frontage on SE Berkeley 
Way to provide access to the interior of the properly. So, although the optimurn spacing criteria would 
indicate the need for an east-west and north-south tluough street or pedestrian connection at this Site, 
tliere is no neecl for a connection to the north and a connection to the east is not practicable. 

: In addition, the Site is not within arì area tliat has an adopted Master Street Plan, so criterion d. does not j 

, _qpply.l pelqqtliqlgqrylg"t:ql is-pryyge_{ts tbg lpt+e.yqlerTrail one block \Mest at SE iTtlì Avenue. j":--r-:.:-jÌ. ;-^-.-"- -:-:.^::::-r::..I.--]--,..'::.---1::-:-.-^r.;_-::jj.--.:----:-----a---'------."_.-ll.l;ä ''r rii 
, PCC 33.654.110.8,2 Approvalgriterioä for dead d¡treetsiþ 

9, 
S, R, C?,and D zones. 

; The proposal includes a dead-end street, which will be located in the existing public right-of-way. As 
i discussed under the findings for tlrrough streets above, a new public east-west or north-south through 
j street is not required for this proposal. The private dead-end street will serve only three dwelling units 

: and it is approximately 235 feet in length from the frontage along SE Cesar E. Cbavez Boulevard to the 

r end of the roadway. The proposed dead-end street exceeds the recommended maxirnum length of 200 

: feet. This street length is appropriate because the additional length provides access for maintenance of 
, the proposed stonnwater planter and existing utilities in the vacated portion of SE Berkley Way. For 

The Applicant submitted an approvable 30 percent engineered public works permit that docurnents 
. 

adequate transportation facilities can be provided to serve the proposed 4-lot project. Three of thc lots 
will be servecl by a 2O-foot new roadway and the f-ourth lot has frontage on SE Tenino. The fìrur uew 

. 

I 

single-family resiclences can be expected to generate 40 daily vehicle trips with four trips occuning in I 

each of the AM ancl PM Peak I{otu's. This small amount of trips will have an insignificant impact on 
l,evel of Service ("LOS") standards or street capacity. Each lot will have on-site parkng. Impacts on 

l 

all other transportation evaluation fàctors will also be insignificant. The Portland Bureau of 
: 

Transportation (PBOT) staff found that, with the street improvements to SE Berkeley Vy'ay, there will be 
I

: 

a minirnal irnpact on existing facilities and capacity and that the lirnited traflic study submitted as 
Ilxhibit 4.7 is all that is waranted for this proposal (see Exhibit ll.2b for the complete analysis). 

i 

i 

l-he Site has rouglily 20 feet of frontage on SE Teniro Street which is improved with a paved roâdway, 
ì 
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land division, PIIOT relied on accepted civil and traffic engineering standards and specifications to
 
, detennine if existing strcet ímprovelnents for motor vehicles, pedestrians and bicyclists can safely and
 
. efficiently serve the proposed new developrnent. Because none of the other frontages have been
 

' improved on this street, PBOT determined that an isolated improvement at this location would not be
 

, ureaningful. If the street is to be improved, it would be more appropriate to complete the improvements
 
i as one local irnprovelnent district project. Therefore, the Applicant will be required to sign street and
 
, storm sewer waivers of remonstrance (for participation in future street and storm sewer irnprovements)
 
prior to final plat approval., 

] 

ì 

, A new public street will serve Lots I -3. The street is anticipated to serve the vehicle traffic, pedestrians
 
, and bicyclists accessing these lots, as well as one vacant lot on the north side of the street. The existing
 
r 4O-foot wide right-of-way is adequate to provide room for the construction of a 2O-foot wide paved
 

: roadway that allows two travel lanes, two 6-inch curbs, and a 320 square foot lined stormwater planter at
 
i the east end. As discussed previously in this decision, the proposed planter box will be connected to the
 
i combined sewer pipe in SE Berkeley Way. PBOT indicated that the proposed street width and
 

, irnprovements are sufficient to serye expected users. The Applicant rnust provide plans and lmancial
 

' assurances for the construction of this street prior to final plat approval.
 

See additional Heari¡ss Officer findinss followins this tablc. - ---'',,.TI:li,Þ.Ëüd.6iT.ià0ã -ü¡inu; i¡æ;¿f;;¿r.-lñffiil;bË','iE¡i'åiãliì.-r¿Ìõr,-il:;i;:t---"-=PìçÇ3gl54t1-Q,A:-u-irlifiqq-tdfued$iqtçÈiru[ÉÞlsigq rqLss$íe]eilrç,9-tçl- -- -,---.Li
Any easements that may be needed for private utilities that cannot be accommodated within the adjacent : 

right-of-ways can be provided on the flrnal plat. At this time, no specific utility easements adjacent to the : 

¡igh1;qf;wqy^.have be9¡1 idgnlified as -bging 4egeqgary.., Th.er,e{q¡e,, lhig crile¡ign is met, 

PCC 33.641 requires, among other things, that sufficient evidence be in the record to demonstrate
 
that the transportation system is capable of safely supporting the proposed development. PCC
 
33.641 includes evaluation factors. Evidence relating to all of the evaluation factors must be in the 
record ancl must be considered by the Hearings Offìcer. Bauer v. City of Portland, 47 Or LUBA 
459 (2004) One such evaluation factor is on-street parking impacts. 

Opponents, at the public hearing, testified that the proposed 2O-foot wide street would be inadequate 
to accommodate the demand for on-street parking. (Eggleston and McCown) Written comments 
from opponents also raised concerns about on-street parking. (Exhibit H.l3) One particular concern 
related to access of public safety vehicles to the proposed lots if parking was allowed on one or both 
sides of the street. 

The Hearings Officer reviewed all evidence in the written record and the testimony of the Applicant 
at the public hearing. The Hearings Officer found reference to the Fire Bureau agreeing to waive a 

tumaround on the proposed street so long as all residences are constructed with fire suppression 
sprinklers. (Exhibits A..7,8.4a and E.4b) The Hearings Officer finds that the granting of a Fire 
Bureau waiver relates to the elimination of a turnaround on the proposed street and not necessarily 
on street parking. 

The Hearings Officer acknowledges that Exhibit 4.7 (the Applicant's Traffic Narrative) and E.2b 

(PBOT traffic response) indicate that each lot will have on-site parking. However, having on-site 
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parking cloes not adequately address on-street parking impacts. F'or example, unanswered questions 

remain such as: (1) what is the expected dernand for on-street parking during a typical day and for 
special occasiorls, (2) how many on-site spaces will exist for each residence, (3) is there adequate 

parking space on-site for guests and (4) will parking be allowed on one or both sides of the street? The 

.Applioant, in its "Applicant Rebuttal Response" (Exhibit f{. l4) states, "No street parking is allowed per 

approval criteria from PDOT. (See exhibits C-5 &. E.Za,b)." The l{earings Officer reviewed Exhibits 
C.5 and E.Za and E.2b and found no reference to an on-street parking restriction. 

The Hearings Officer is not permitted to make unsubstantiated assumptions or speculate as to the 
answers to any of these questions. Evidence must be in the record to support a f,rnding related to on
street parking impacts; in this case the Hearings Offioer finds such evidence is lacking. The 
Hearings Officer finds the PCC 33.641.020 approval criterion, related to on-street parking impacts, 
is not rnet. 

Application of PCC 33.537.130 Springwater Corridor Stanrlards. 
Opponents, in Exhibit H.10, suggest that PCC 33.457.130 is an applicable approval standard. PCC 
33.351 .130 applies to specific properties within the Johnson Creek Basin Plan District. The specific 
properties include sites that abut the Springwater Corridor. The Hearings Offìcer finds that the 
environmental tract will abut the Springwater Comicior. The l{earings Officer finds that the 
proposed lots do not "abut" the Springwater Corridor. l'lierefore, the Hearings Officer finds that 
only the environmental tract is subject to the Springwater Corridor Standards found in PCC 
33.537 .130. The Hearings Officer finds that there are no proposed rnotor vehicle areas, no waste 
collection/storage areas and no tree removal within the environmental tract. The Hearings Officer 
finds, to the lirnited extent that they are applicable, the PCC 33.537.130 standards are rnet by the 
environmental tract (the portion of the site abutting the Springwater Corridor). 

III. CONCLUSIONS 

The Applicant proposed a 4-1ot subdivision with an open space tract, as shown on the attached 
preliminary plan (Exhibit C.1). The Site is located wholly within the City environmental zones. 
The Site is inegularly shaped. The Site has an upper plateau aÍea, a steeply sloped area and a lower 
plateau which includes a wetland. The upper plateau was created in whole, or in part, by the 
depositing of filI rnaterials. A portion of the Site, including the area proposed to be developed with 
lots, has been designated by the City as a Potential Landslide Area. 

The Applicant submitted a geoteclinical evaluation of the Site. The geotechnical evaluation 
assessed the Site and detennined that the proposed lot locations, with mitigation activities, 
reasonably lìmited the risk of landslide. The Hearings Officer found that the PCC 33.632.100 
approval criterion related to potential landslide areas was met. 

PCC 33.430.250 4.1,4.3 and 4.4 require an applicant to conduct an envirorunental alternatives 
analysis related to locations, designs and construction methods. The altematives analysis must 
consider wliether or not proposed alternatives are practicable and then determine which of the 
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practicable altematives creates the least significant detrimental impacts upon identified 
environmental resources and functional values. The Hearings Officer found that tlie Applicant's 
submissions failed to provide substantial evidence to satisfy the PCC 33.430.250 A.l, 4.3 ancl A.4 
approval criteria. 

PCC 33.641 requires the applicant to provide evidence, in the record, sufficient to demonstrate that 
identified evaluation factors are satisfied. One of the evaluation factors requires the applicant to 
review on-street parking impacts of the proposed development. The Hearings Offìcer found the 
Applicant failed to provide adequate evidence in the record to satisfo the PCC 33.641 approval 
criterion. 

The Hearings Officer found that the failure of the Applicant to provide sufficient evidence to satisSz 
PCC 33'430.250 4.1, 4.3 and 4.4 and also PCC 33.641 required that the application be denied. 

IV. DECISION 

Denial of a Preliminary Plan for four standard lots and an open space (environmental resource) 
tract. 

Denial of an Environmetrtal Review and Modifications for creation of four lots for single-family 
development and street improvements within SE Berkley Way.

6*tr-
Gregory J. Frank, Hearings Officer 

n,
/l yq t,/ S+ .? l, 4 tS

l-r^t"-

Application Determined Complete: December lg, ZOll 
Report to Hearings Officer: Iuly 20,2012 
Decision Mailed: August Z2,Z0l2 
Last Date to Appeal: September 5,2012 
Effective Date (if no appeal): September 6,2Q12 Decision may be recorcled on this date. 

Conditions of Approval. If approved, this project may be subject to a number of specific 
conditions, listed above. Compliance with tlie applicable conditions of approval must be 
documented in all related permit applications. Plans and drawings subrnitted during the permitting 
process must illustrate how applicable conditions of approval are met. Any project elements that are 
specifically required by conditions of approval must be shown on the plans, ancl labeled as such. 
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These conditions of approval run with the land, unless moclified by future land use reviews. As 

used i¡ the conclitions, the tenn "applicant" iucludes the applicant for this land use review, any 

person undertaking developrnent pursuant to this land use review, the proprietor of the use or 

clevelopment ap¡troved by this land use review, and the cunent owner and future owners of the 

property subject to tliis land use review. 

Appeal of the decision: The decision of the Hearings Offrcer may be appealed to City Council, 

who will hold a public hearing. If you or anyone else appeals the decision of the l{earirlgs Officer, 

City Council will hold an evidentiary hearing, one in wliich new eviclence can be submitted to thern. 

Upon submission of their application, the applicant for this land use review chose to waive the 120

clay time frame in which the City must render a decision. This additional tirne allows for any appeal 

of this proposal to be held as an evidentiary hearing. 

Who can appeal: You may allpeal the decision only if you write a letter which is received before 

the close of the record on hearing or if you testify at the hearing, or if you are the property owller or 

applicant. Appeals rnust be filed within l4 days of the decision. An appeal fee of $3,575.00 rvill 

be charged (one-half of the BDS apptication fee, up to a maximum of $5,000.00). 

Appeal Fec Waivers: Neighborhood associations recognized by the Office of Neighborhood 

Involvement may qualifu for a waiver of the appeal fee provided that the association has standing to 

appeal. -fhe appeal must contain the signature of the Chair person or other person-authorized by the 

association, confirming the vote to appeal was done in accordance with the organization's bylaws. 

Neighborhood associations, who wish to qualifo for a fee waiver, tnust complete the Type III 
Appeal Fee Waiver Request for Organizations Form and submit it prior to the appeal deadline. The 

Type III Appeal Fee Waiver Request for Organizations Fonn contains instructions on how to apply 

for a fee waiver, including the required vote to appeal. 

Recording the land division. The final land division plat must be submitted to the City within 
three years of the date of the City's frnal approval of the prelirninary plan. 'I'his firial plat must be 

recorded with the County Recorcler and Assessors Office after it is signed by the Planning Director 

or delegate, the City Engineer, and the City Land Use Hearings Officer, and approved by the County 

Surveyor. 'l'hc approvcd preliminary plan rvill cxpire unless a final plat is subrnitted within 
threc years of the date of the City's approval of the preliminary plan. 

Recording concurrent approvals. 'fhe preliminary land division approval also includes concurent 

approval of an Envirorunental Review with Modifications. These other concunent approvals must 

be recor<led by the Multnornah County Recorder before any builcling ot zoning permits can be 

issued. 

A few days prior to the last day to appeal, the City will mail instructions to the applicant for 
recorcling the clocuments associated rvith these concunent lancl use reviews. Tlie applicant, builder, 

or their representative may record the final decisions on these concurrent land use decisions as 

follows: 

http:5,000.00
http:3,575.00
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Ily Mail: Send the two recording sheets (sent in separate mailing) and the final Land Use' 
Review decision with a check made payable to the Multnomali County Recorder to: Multnornah 
County Recorder, P.O. Box 5007, Portland OR 97208. The recording fee is identified on the 
recording sheet. PIease include a selÊaddressed, stamped envelope. 
In Person: Bring the two recording sheets (sent in separate mailing) and the final Land Use' 
Review decision with a check made payable to the Multnomah County Recorder to the County
Recorder's offìce located at 501 SE Hawthorne Boulevard, #158, Portlan d OR 97214. The 
recording fee is identified on the recording sheet. 

For further infonnation on recording, please call the County Recorder at 503-988- 3034. 

Expiration of concurrent approvals. The preliminary land division approval also includes 
concunent approval of an Environmental Review with Modifications. For purposes of determi'ing 
the expiration date, there are two kinds of concurrent approvals: l) concurrent approvals that were 
necessary in order for the land division to be approved; and 2) other approvals thàt were voluntarily 
included with the land division application. 

The following approvals were necessary for the land division to be approved: Environmental 
Review with Modifications. These approvals expire if: 

' 	 The final plat is not approved and recorded within the time specified above, or 
Three years aÍìer the final plat is recorded, none of the approved development or other' 
improvements (buildings, streets, utilities, grading, and mitigation enhancements) have been 
made to the site. 

All other concurrent approvals expire three years Íìom the date rendered, unless a building permit 
has been issued, or the approved activity has begun. Zone Change and Comprehensive gan Vap
Amendment approvals do not expire. 
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EXIIIBITS 
NOT ATTACI]ED UNLRSS INDICATED 

A. Applicant's Statement 

l. Original Narrative 
2. Landslide ll.azard Study 
3. Preliminary Stonn Drainage Report, dated March 4,2011 
4. Revised Environmental Review Narrative, received Dec' 2,2011 

5. Land Division Nanative 
6. Landscape Mitigation Narrative 
7. Traffic Narrative 
8. Slope Setback Analysis, received Dec.2,20ll 
9. Slope Stabilization Measures for Lot 5, dated July 5, 2011 

10. Fire Code Appeal #8231 

1 1 . Revised Prelirninary Storm Drainage Calculations, dated June I 8,2012 

B. Zoning Map (attached) 
1. Existing Zoning 
2. Proposcd Zoning 

C. Plans and Drawings 
l. Proposed Development Plan (attached) 

2. Proposed Land Division Plan 

3. Onsite Utility Plan (attached) 
4. Preliminary Grading Plan (attached) 

5. Berkley Street Plan and Profile (attached) 

6. Site Plan with Tree Inventory (attached) 

7. Mitigation and Streetscape Planting Plan (attached) 

8. Stamped Survey 
D. Notification inlbn¡ation 

l. Request for response 

2. Posting letter sent to applicant 
3. Notice to be posted 

4. Applicant's statement certifying posting 

5. Mailing list 
6. Mailed notice 

E. Agency Responses 
1a. Bureau of Environmental Services 

b. Bureau of Environmental Sewices, dated 

2a. Bureau of Transportation Engineering artd Development Review 

b. Bureau of 'fransportatiotr, dated 

3. Watcr Bureau
 
4a. Fire Bureau
 

b. Fire Bureau, dated 
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5a. Site Development Review Section of Bureau of Development Services 
b. Site Development, dated 

6. Bureau of Parks, Forestry Division 
7. Life Safety Review Section of Bureau of Development Services 

F. Letters: none received 
G. Other 

l. Original LUR Application
2. Neighborhood Contact 
3. Site History Research 
4. Pre-Application Conference Notes 
5. 120-Day Waiver, received July 12,20ll 
6. Incomplete Letter, mailed July 20,2011 

H. Received in the Hearings Office 
L Notice of Public Hearing - Whiteside, Rachel 
2. Staff Report - Whiteside, Rachel 
3. 7/26/12 Memo - Antak, Jennifer 

a. PBOT Tenino Landslide map - Antak, Jennifer 
4. PowerPoint presentation printout - Whiteside, Rachel 
5. 7/27/12letter - Griffiths, Terry
6. Photos - Eggleston, Daniel 
7. Address - Evans, Charles C. 
8. Record Closing Information - Hearings Office 
9. 8/3/12 Fax - Vema, Mark
 
10.8/3/12Fax - Colgrove, Marianne
 
11.8/3l12Letter - Smit, Michelle
 
12.8lll12Fax - Loosemore, Matt
 
13. 8/4/12 letter/petition - Larisch, Sharon
 
14.8/13/12 Rebuttal response - Laurila, Brett
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