
ORDINANCBIT{o" 1855&4 
* Puy award oldered by the Ernployment Relations Boar<1 in Portlancl l'iire l:Ìighters' 

Association v. Cily c¡f Portland (UP-O1 3 - 1 0), pencling review by the Oregon Court of 
Appeals. (Ordinance). 

Tlte City of Portland ordains: 

Section l. The Council fìnds: 

1. 	 In 2006, iu cooperation with the File ancl Police Disability ancl Retirement Fu¡d, 
Portland Fire & Rescue irnplementeci a Return To Work program to return 
disablecl filefìghtels to permanent light cluty positions. 

2. 	 Tlie Portland File Fighters' Association filecl an unfàir labol practice complaint, 
asserting that the City sliould have bargained the irnpacts of the return to wotk 
program (UP l4-07). 

3. 	 The Employment Relations Boarcl held in favor of the Association, ancl the City 
sought judicial review in the Oregon Court of Appeals. 

4. 	 The Oregon Court of Appeals , in Portland F'ire lrighters' Associcttion t,. City o.f' 
Portland,245 Or App 255 (2011), held that ERB fàiled to construe the parties' 
collective bargaining agreement to detennine whether the City in fàct hacl the duty 
to bargain the impacts of the return to work prograrn, ancl remancled the rnatter to 
ERB for such a cletermination. 

5. 	 On remand, the Association dismissed its unfair labor practice cornplailt. 

6. 	 In the tneantime, as part o1'the return to work program, on October 30,2006 
Thotnas Hurley, a fìrefìghter cleemecl clisablecl in 1994 and re-trained thr-ough a¡
FPD&R program to pursue other work, was dilectecl to attelicl a rnandatory Retu¡r 
To Work training session. 

l. 	 Firelìghter i-Iur'ley refusecl to do so, because he was then working in Seattle. The 
City agreed that he was excusecl fiom attencling the training to which he was 
directed, and ordered hirn to contact the Fund by March g,2007, to arrange fbr 
another time to attend the mandatory trair-ring. 

8. 	 Firef,rghter Flurley did not contact the Fund, and on April I 3,200J , the Funcl 
discontinued his clisability benelìts. Filefìghter Hurley clicl not challenge the orcler 
to attend training or the discontinuation ol.his benefìts. 

9. 	 On March 7,2007 , PF&R orclercd Firefìghter Flurley to report for work on April 
5, 2001 . Firefighter Hurley dicl not report to wot'k, and, on October 7 ,2007 ,
PF&R terminatecl his employuent, fìnding him to have abandonecl his job. 
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10. 	 On behalf of Filefìghter Hurley, the Portland Fire Fightels' Association grievocl
 
his discliarge.
 

I1. 	 The grievance proceecled to arbitration, whel'e the Arbitrator, relying cxr ERB's 
ruling in UP 14-07 (which had not yet been revelsecl by the Oregon Court of 
Appeals), held that the City did not have just cause to tenninate Firefìghter 
Hurley's employnent. 

12. 	 Wliile agreeing that neither Firefìghter l{urley nt¡r the Association hacl glievecl the 
orclet'to report to training or the terminatiolr of l-ris disability benefìts, and 
agreeing that the Arbitrator'lackecl authority to orcler the Fund to clo anything, the 
Arbitrator ordered, in addition to reinstatement, that the City pay Firefighter 
Hurley the clisability payr"r-rents he woulcl have received fìorn the Funcl hacl the 
Fund not terminatecl those beliefìts. 

I3. 	 The City refused tcl cornply with the portion of the Arbitration Award that orclerecl 
it to pay Firefighter Hurley's lost disability benefìts, on the ground that the 
Arbitrator lacked authority to make that awarcl. 

14. 	 The Association filecl another unfàir labor practice complaint (l.JP 013-10), and 
EIìB held that the Arbitlator's awarcl was enl'orceable, ancl that the City hacl 
colnrnittecl an unfair labot plactice by refusing to irnplement it filly. ERB olclelecl 
the City to pay the award plus intelest at 9o/o per annum. 

1 5. Pursuaut to Resoluti on 36772, acloptecl by tlie Council on March 17 , 2010, the 
City Attomey has petitionecl the Or'egon Court ol Appeals fi¡r review of ERB's 
decision. 

16. 	 Under Oregon law, the petition for juclicial review does not ¿rutomatically stay 
ERB's ordet. The City sought, and was denied, a stay h'orn ERB, ancl tlie City 
Attorney clocs not believe that there are adequate grouncls to challenge tl-re clenial 
of tl-re stay in the Oregon Court of Appeals. 

11. 	 Portland Fire & Rescue requests to pay the alnount of the awarcl now, subject to 
the City's right to seek lepayment in the event the Oregon Court of Appeals 
reverses ERB's decisioli. 

18. 	 The City has calculatecl the arnount of the awarcl tliat it agrees it woulcl owe if 
ERB's order is afÏìnlecl, inclucling interest accrued thlough sopternber 7,2012, as 

$150,456.69. Portland Fire & Rescue should be authorizecl to acljust its payn'rent 
iu ot'cler to resolve any clisagleement with the Association as to the coruect amount 
of interest. 

NOW, ]'HEÌìEFORE, the Council directs: 

a. 	 Portland Fire & Rescue shall clraw ancl cleliver a warrant, uracle payable as 
clirectecl by the City Attorney, in an amount of $ 1 50,456.69, plus any interest that 
accrucs afler Septembel I ,2012, to satisfy the awarcl of the Ernployment 
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Relations Board in Uþ 013-10. PF&R is authorized to adjust the arnount of 
payment in order to ensure that the City pays the comect arnount of interest. 

b. In the event it is ultimately determined that the City is not liable for this payment, 
PF&R, in cooperation with the Office of Management and Finance and tiie City
Attorney, is directed to use all prudent legal means to recover the payment. 

Section 2' The Council declares that an emergency exists in order to avoid additional interest 
expense and to avoid additional unfair labor practice complailits from the Association regarding
the interim payrnent of the award; therefore, this ordinancì shall be in full force and effect from 
and after its passage by the Council. 

Passed by the Council: SEP 0 5 Z0l? LaVonne Griffin-Valade 
Auditor of the City of Portland 

Commissioner: Randy Leonard By 
Prepared by: Hamy Auerbach 
Date Prepared: August 15,2012 Deputy 
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