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CITY OF PORTLAND 

Office of City Auditor LaVonne Griffin-Valade 

Hearings Office
 
1900 SV/ 4ù Avenue, Room 3100
 

Portland, OR 97201
 
phone: (503) 823-7307 - fax: (503) 8234347
 

ENSUilNG OPßN ÄNI) 
ACCO gÑTABLE GOYBRNMIHT web: www.portlandoregon. gov/auditor/hearings 

DECISION OF THE HEARINGS OFFICER 

I. GENERAL INFORMATION
 

FiIe No.: 

Applicants: 

Applicants' 
Representatives: 

LU 10-2009s4 CU AD (HO 4100031) 

Mark Knudson, Chief Engineer 
Peter Boone, Project Manager 
Tualatin Valley Water District 
1850 SW l70th Avenue 
Beaverton, OR 97006 

Garden Home'Water District, property owner 
6217 SW Garden Home Road 
Portland, OR 97 219 -3 I 40 

Montey Hurley and Chris Goodell 
AKS Engineering and Forestry LLC 
13910 SW Galbreath Drive, Suite 100 

Sherwood, OR 94140 

Hearings OffÏcer: Gregory J. Frank 

Bureau of Development Services (BDS) Staff Representative: Sylvia Cate 

Site Address: 6217 SV/ GARDEN HOME ROAD 

Legal Description: TL 5700 0.35 ACRES, SECTION 19 1S lE; TL 5600 0.30 ACRES, 
SECTION 19 1S lE 

Tax Account No.: R991 193 100, R991 196590 

State ID No.: 1S1E19CB 05700, 1S1E1gCB 05600 

Quarter Section: 3823 cAsE No.iQ -2oo1]Ll ufrû.;F---=--
EXHrRrr Jo_ _L_ 

www.portlandoregon
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Neighborhood: Ashcreek 

Business District: None 

District Neighborhood Coalition : Southwest Neighborhoods Inc. 

Plan District: None 

Zoning: R10: Single Dwelling Residential 

Land Use Review: Type III, CU AD: Conditional Use and Adjustments 

BDS Staff Recommendation to Hearings Officer: Approval with conditions 

Public Hearing: The hearing was opened at l:30 p.m. on February 16,2011, in the 3'd floor 
hearing room, 1900 SW 4û Avenue, Portland, Oregon, and was closed at3:79 p.m. The record was 
held open until 4:30 p.m. on April 15, 2011 for new written evidence and until 4:30 p.m. on April 
22,2011 for the Applicants' final rebuttal. The record was closed at that time. 

Testimony and Exhibits Considered in Making Decision: The Hearings Officer considered all 
testimony offered at the public hearing and also all written documents contained in the public record 
excepting for Exhibit H.52. The Hearings Officer notes that extensive instructions were 
communicated by the Hearings Officer, at the close of the public hearing, regarding the submission 
of documents that would be considered by the Hearings Officer in making this decision. ln 
particular, the Hearings Officer stated that the Hearings Office date/time stamp would be considered 
as the "official time" reference in determining if a document was to be considered submitted timely. 
Based upon the "official time" stamp, Exhibit H.52 was considered submitted after the record 
closed and therefore not considered in making this decision. 

Testified at the Hearing: 
Sylvia Cate, BDS Staff Representative 
Chris Goodell, AKS Engineering, 13910 SW Galbreath Drive, Suite 100, Sherwood, OR 97140 
Peter Boone, Tualatin Valley District, 1850 SW 170th Avenue, Beaverton, OR 97006 
Joseph Carmody, 8116 SV/ 62ndPlace, Portland, OR972t9 
Jack Klinker, Ashcreek Neighborhood Association PresidenlRepresentative, 8700 SW 54th 

Avenue, Portland, OR 97219 
Dean Smith, 8802 SW 52nd Avenue, Portland, OR912l9 
Nancy Donner, 6254 SW Garden Home Road, Portland, OR972I9 
Dr. Charold Baer, 8039 SW 62ndPlace, Portland, OR972I9 
Lyndon Ruhnke, 8121 SW 62ndPlace, Portland, OPt97219 

Proposal: Applicant, Tualatin Valley Water District ("TVVVD"), operates a water reservoir and 
distribution facility at real property generally described as 6217 SW GARDEN HOME ROAD 
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(legal description above- hereafter referred to as the "Site"). The other Applicant, Garden Home 
Water District, is the owner of the Site. 

Currently located on the Site are two steel water tanks, each with the capacity of .5 million gallons 

("MG"). One water tank was constructed in 1952 and the other water tank was constructed 

approximately ten years later. TWVD proposes to upgrade and redevelop the water tank facility at 

the Site by demolishing the existing water tanks and replacing them with a single 2 MG concrete 

reservoir. TVWD notes that the existing tanks are approaching 50 and 60 years old and do not meet 

current codes for seismic standards, nor do they contain an ideal amount of storage capacity to 

provide an adequate supply of water to the surrounding community. 

The existing tanks are approximately 45 feet in height and the proposed concrete reservoir will be 

approximately 46 feet in height. The Site has a fenced compound around the two water tanks, with 
an open area to the southwest landscaped with low plants and shrubs with wide gravel pathways and 

public benches. The east and northern portion of the Site is landscaped with a relatively dense and 

mature border of sequoia trees. TVWD notes that a few of these trees will be removed to 

accommodate the improvements, but the majority will remain and be preserved. 

At the time of the public hearing TVWD was requesting two Adjustments. Per Exhibits H.40b and 

H.48 TVWD now requests only one Adjustment. The remaining Adjustment, if granted, would 
allow vehicle access areas on the Site to remain in gravel rather than be paved with impervious 

asphalt. 

This application triggers a Type III Conditional Use review due to the extent of the redevelopment 

of an existing conditional use in a residential zone. The requested Adjustment is reviewed 

concurrently. 

Relevant Approval Criteria: In order to be approved, this proposal must comply with the 

approval criteria of Title 33, Portland Zoning Code. The applicable approval criteria are: 

. 33.815.105 Conditional Use approval criteria 
33.805.040. A-F, Adjustment approval criteria' 

ZoningCode Section 33.700.080 states that Land Use Review applications are reviewed under the 

regulations in effect at the time the application was filed, provided that the application is complete 

at the time of filing, or complete within 180 days. This application was frled on December 15, 

2010, and determined to be complete on December 30, 2010. 

II. ANALYSIS 

Site and Vicinity: The Site comprises two lots, approximately.63 acres in area, and is developed 

with two steel water tanks and associated vaults, valves and piping. The water facility is currently 

surrounded by a black chain-link security fence. The southwestem corner of the Site is landscaped 

with low plants and shrubbery with gravel pedestrian paths and three public benches situated at 

http:approximately.63
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various points in this landscaped area. The Site has frontage at the northeastern comer of the 
intersection of SW Garden Home and SW 62nd Avenue. The surrounding area in all directions is 
single dwelling residentially zoned lots, with R10 immediately surrounding the Site and north of 
SW Garden Home, and R7 zoned lots to the south of the Site and SW Garden Home Road. The 
vicinity is residential and charactenzed by relatively large lots and significant pockets of tree 
canopy. SW Garden Home Road is designated as a Neighborhood Collector Traffic Street and SW 
62nd is designated as a Local Service Street for all modes. SW Multnomah Boulevard, running 
generally east-west, is approximately 600 feet north of the Site and is designated as a District 
Collector, Transit Access Street, City Bikeway, City Walkway, Truck Access, Major Emergency 
Response, Community Main Street and Greenscape Street; SW Multnomah Boulevard exerts less 
direct influence on the Site than SW Garden Home ltoad. 

Zoning: The Site is zoned Rl0, a single dwelling residential zone. 

Land Use History: City records indicate there are three prior land use reviews for this Site (the 
following info-rmation was taken from BDS staff comments found in Exhibit H.lO): 

o 	ZC 4405: Planning Commission initiation of adoption of City zoning for Maplewood 
Annexation Area, circa 1963-1964. Note: No additional information regarding this case 

(such as the Ordinance Number of the authorizing Ordinance) was found in the logbook of 
the microfiche record. Please see the Planning Commission Report in the original case file 
for a detailed discussion of the characteristics of each sub-area in the Maplewood 
Annexation Area as well as the Planning Commission's specific recommendation for each of 
the proposed zone changes. 

o 	YZ 99-80: Variance request to six development standards reviewed concumently with CU 
99-80, a Conditional Use request to add two 1.15 MG water storage tanks together with a 

pump station on a .66 acre site developed with two existing water tanks. 

The variances requested included an increase in maximum height fi'om 35 feet to 45 feet; to 
decrease the front yard setback on SW 62"d Place from 20 to 7 feet; a decrease to the side 
yard setback along the north from l0 feet to 8 feet; to decrease the front yard setback along 
SW Garden Home for the proposed pump station from 30 feet to 12 feet; to increase the 
permitted height within the front yard setbacks for a fence from 3 Yz feet to 6 feet and to 
allow the height of an evergreen hedge from 3 Yz feet to 15 feet; and to increase the 
permitted height within the side and rear setbacks to the north and east from 6 feet to 35 
feet for an evergreen hedge. 

o 	CU 99-80: The Applicant requested a Conditional Use to locate two additional 1.15 MG 
water storage tanks and a pump station on the subject property, imrnediately west of the 
existing two water tanks. Landscaping and a six-foot fence are proposed to buffer the 
proposal from adjacent properties. 
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The two land use reviews, CU 99-80 andVz 99-80, were submitted to the City of Portland 
on November 14,1980. The staff report to the Hearings Officer recommended approval 
with conditions. The Hearings Officer denied the entire request on February 20, 1981. The 
Hearings Officer's decision was subsequently appealed to the Planning Commission, which 
overturned the Hearings Officer's decision in part, and approved the Conditional Use and 5 

of the 6 variances, but denied the variance for height. That decision was subsequently 
appealed to City Council; City Council remanded the matter back to the Planning 
Commission for reconsideration. While the appeal and remand were still pending, the 
Applicant requested, in writing, on April 16, 1982, that "...the application be withdrawn 
without further proceedings and without prejudice to the applicant." 

Agency Review: A "Request for Response" was mailed January 3,2011. The following bureaus 

have responded with no issues or concerns: 

. Water Bureau 

. Fire Bureau 

. Site Development Section of BDS 

. Bureau of Parks-Forestry Division 

The Bureau of Environmental Services (BES) responded with no objections, but recommended that 
plants utilized for landscaping be native species. 

The Portland Bureau of Transportation (PBOT) Engineering responded with no objections, but 
notes that a dedication and hardscaped pedestrian paths will be required at the time of building 
permit review. 

Neighborhood Review: A Notice of a Public Hearing on a Proposal in Your Neighborhood 
(Exhibit H.1) was mailed on January 25,2011. No written responses were received from either the 
recognized Neighborhood Association or notified property owners prior to the issuance of the BDS 
Staff Report and Recommendation to the Hearings Officer (Exhibit H.2). Extensive participation by 
the Ashcreek Neighborhood Association and owners/occupahts of properties in the vicinity of the 
Site occurred through testimony at the public hearing and by written submissions (for example, see 

Exhibits H.6,H.21,H.22, H.34 H.45, H.47, H.49 and H.50 - not intended as a 

complete/comprehensive list of all written opponent submissions). Opponents' primary concerns 

related to Portland ZoningCode ("PCC") sections 33.815.105 A, B and C. Opponents also raised 

issues dealing with PCC 33.815.010, PCC 33.805.140 A, traffic, noise, safety, open space/park area 

on the Site, Floor Area Ratio ("FAR") calculations, notice (or lack thereof) to the Ashcreek 
Neighborhood Association ("Ashcreek NA") and property values. Where the issue raised relates to 
a relevant approval criterion, the Hearings Officer will address it within the findings for that 
approval criterion. The Hearings Officer will address the notice and property value issues in the 
"Preliminary Comments" section below. 

http:H.6,H.21,H.22
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Preliminary Comments:
 
A number of issues were raised by opponents that are not easily discussed in the findings for
 
relevant approval criteria. The Hearings Officer will address these issues below.
 

Property Values. 
Opponents stated (Exhibits H.45 and H.56 contain the same information) that approval of the 
application in this case "will most definitely drive our property values down..." Opponents asserted 

that the application in this case should be denied because of potential property value impacts if 
approved. The Hearings Offrcer takes note of PCC 33.800.050 A. which states, in relevant parl, 
that:
 

"the approval criteria that are listed with a specific review reflect the findings that must be made to
 
approve a request. The criteria set the bounds for the issues that must be addressed by the
 
applicant and which may be raised by the City or affected parties."
 

The Hearings Officer finds no relevant approval criteria indicating that the impact of property values 
must be considered in this case. The Hearings Officer did not consider relevant the impact that 
approval of this application might have upon the value of properties in the nearby area. 

Notice. 
A letter submitted by the Ashcreek NA President (Exhibit H.2l) states that, in part:
 

"Did not get proper notice: Ashcreek NA did not receive proper notice. We changed our Land Use
 

Chair last spring and have notified the city 3 times of the change. The old LU chair was still listed as
 

our contact and he is no longer active."
 

Written testimony of the Chairman of the Land Use Committee of the Ashcreek NA (Exhibit H.22), 
stated, in part:
 

"My name is Dean Smith. I am Chairman of the Land Use Committee of the Ashcreek Neighborhood
 
Association. I have been in that position for over six months- a fact that I note only because
 

notifications of this conditional use application were misdirected to the former Chair and, thus, our 
Association has had only a few days' advance warning of this proposal. We recognize that is not a 

fault of the City, as apparently the internal processes of our Southwest Neighborhood office were to 
blame." 

The Hearings Officer finds that a Notice of a Public Hearing on a Proposal in Your Neighborhood 
("Notice") is dated January 25,2011, indicating a hearing before the City of Portland Land Use 
Hearings Officer was scheduled for February 16,2011 (Exhibit D.5). The Hearings Officer finds 
that Exhibit D.5 indicates the Notice was mailed to the Ashcreek NA (Gary Miniszewski) and to 
Southwest Neighbors (Leonard Gard). (See also Exhibit D.6 showing a mailing date of January 25, 
201t). 

The Hearings Officer finds that the public hearing before the Hearings Offrcer was held on February 
16,2011. PCC 33.730.030 D.1 requires that written notice be mailed, to certain identified 
persons/entities/properties "at least 20 days before the scheduled hearing." Included within the list 
of persons/entities/properties are "recognized organization(s) in which the lot is located, and to all 
recognized organizations within 10, 000 feet of the lot." (PCC 33.730.030 D.1.) The Hearings 
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Officer finds that written notice was mailed February 16,2011, "at least 20 days before" the
 
scheduled hearing. The Hearings Officer finds that the written notice requirements of PCC
 

33.730.030 D were met in this case. 

The Hearings Officer also notes that the purpose of mailing notices is to give an opportunity of 
those identified in PCC 33.730.030 D to comment on an application before a decision making body. 
In this case, the record remained open from February 16,2011 until April I 5,201I (a period of 
approximately 58 days). The Hearings Officer finds that the extended open-record period (2/16/II­
4115/11) provided the Ashcreek NA adequate time to submit, in writing, any and all of its comments 
and concerns. 

The Hearings Officer finds neither the Ashcreek NA nor any person entitled to notice in this case 

was prejudiced for lack of adequate notice. 

Floor Area Ratio. 
TVWD, BDS staff and opponents considered the planning concept of FAR in arguments relevant to 
findings for PCC 33.815.105. However, opponents disagreed with the interpretation of FAR offered 

' by TVWD and BDS staff, The Hearings Officer will address this issue in the following findings. 

FAR is defined in PCC 33.910 as: 

"The amount of floor area in relation to the amount of site area, expressed in square feet. For 

example, a floor area ratio of 2 to 1 means two square feet of floor area for every one foot of site 

area." 

Floor Area is defined in PCC 33.910 as: 

"The total floor area of the portion of a building that is above ground. Floor area is measured from 
the exterior faces of a building or structure. Floor area includes the area devoted to structured 
parking that is above ground level. Floor area does not include the following: 
o 	Areas where the elevation of the floor is 4 feet or more below the lowest elevation of an 

adjacent right-of-way;
 
r Roof area, including roof top parking;
 
o 	Roof top mechanical equipment; and 
. 	 Roofed porches, exterior balconies, or other similar areas, unless they are enclosed by walls that 

are more than 42 inches in height, of 50% or more of their perimeter." 

Ashcreek NA argued that:
 
"the calculations of Staff are based on the notion that this structure is but one floor in height - a
 

floor that is, in fact, 46 feet tall. The appropriate way to calculate FAR, as a measure of bulk and
 

therefore visual impact and compatibility of scale, is to base it on the standard floor height of a
 

structure, which is 10 feet per floor. Using Staffs basis for calculating FAR, the proposed structure
 
would have to be t70.4 feet tall to exceed the allowable FAR. Staff's method of calculating FAR
 

would render this metric in the code meaningless as a means of measuring visual impact and affect
 

on neighborhood character." (Exhibit H.50)
 



Decision of the Hearings Officer
 
LU l0-2009s4 cu AD (HO 4100031)
 
Page 8
 

Ashcreek NA, using its methodology as expressed above, calculated the FAR of the proposed water
 
tower to be 1 .06 (thereby exceeding the institutional development standard of 0.5 to 1).
 

TVWD and BDS staff using only one floor in their calculations, arrived at a F,A.R of 0.27 (within
 
the institutional development standard of 0.5 to 1). (Exhibits H.48 and H.53)
 

The Hearings Officer views the disagreement related to FAR calculations between the Ashcreek NA
 
and TVWD/BDS staffto simply be "how many floors" are to be considered. The Hearings Officer
 
finds that the definition (PCC 33.910) of FAR uses the term "floor area." The Hearings Officer
 
finds that "floor atea," although also defined in PCC 33.910, does not define the word "floor."
 
PCC 33.700.070 D.1 states that:
 

"words used in the zoning code have their dictionary meaning unless they are listed in Chapter 
33.910, Definitions. Words listed in the Definitions chapter have the specific meaning stated, unless 

the context clearly indicates another meaning." 

The word "floor" is defined in the Merriam-'Webster Online Dictionary as:
' 1. 	 thelevelbaseofaroom 

2. a. 	 the lower inside surface of a hollow structure (as a cave or bodily part) 
b. 	 a ground surface <the ocean floor> 

3. a. 	 a structure dividing a building into stories; also; STORY 
b. 	 the occupants of such a floor 

4. 	 the surface of a structure on which one travels <thefloor of a bridge> 
5. 	 a. a main level space (as in a stock exchange or legislative
 

chamber) distinguished from a platform or gallery
 
b. 	 the specially prepared or marked area on which indoor sports events 

take place 
c. 	 the members of an assembly <took questions fromthefloor> 
d. 	 the right to address an assembly <the senator from Utah hasthefloor> 

6. 	 a lower limit 

The Hearings Officer finds that "floor," in the context of "floor area" is best described as the "base 
level of a room" and "the lower inside surface of a hollow structure." The Hearings Officer finds 
that a water tank has a base level (the bottom surface of the water tank). The Hearings Offrcer finds 
that the PCC definition of "flooÍ ateà" excludes the roof area. The Hearings Officer finds that a 

water tank is a hollow structure and the base level is the "floor." The Hearings Officer finds, based 

upon the dictionary definition of "floor," that the proposed water tower has one floor. The Hearings 
Officer finds TVV/D/BDS staff s calculation of FAR correctly used one floor. The Hearings 
Officer finds the FAR for the water tower in this application is approximately 0.27 to l. 

Prior Land Use Case. 
Opponents suggest that a prior "decision" related to the Applicant and the Site (CU 99-80) should 
beconsidered by the Hearings Officer in making the decision in this case (Exhibits H.6, H.21 and 

H.34). Ashcreek NA stated, in Exhibit H.21, that: 
"while the specifics of the rules have changed the Planning Commission in 1981 denied requested 
variances and only allowed variances that were minor changes or to allow adequate screening. The 
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specif¡ed more screening, not less screening. Also they limited the tank heights that were proposed 

near to the street. They also insisted on a flood control system. There is no flood control system 
and TVWD is proposing twice as much water." 

BDS staff provided comments, during the open record period, related to CU 99-80 and related case 
VZ99-80 (Exhibit H.10). BDS opined that events surrounding the City's consideration of CU 99­
80 and YZ99-80have: 

"no bearing on the current proposal for a variety of reasons, including the following: 
1l The 1980 proposal is substantially different from the current proposal; 

2j The approval criteria in 1980 are substantially different from the zoning regulations and 
applicable approval criteria in effect for the current application; 
3l The zoning in 1980 was R10 [R7] while today's zoning is R10 with no Comprehensive Plan 

Designation to a more dense residential zone; 
4] Current zoning regulations include specific development standards for ínstitutional and other 
uses in the R zones, and therefore there is no requirement to request a heightvariance as Title 33 

[Table 110-5] allows such uses to have a maximum of 50 feet in height; and 
5l There are no zoning regulations that prohibit an applicant from requesting a Conditional Use 

review and approval of the same proposal or a different proposal regardless of the outcome of a 

prior applicatíon." 

The Hearings Officer concurs with the above-quoted BDS staff comments from Exhibit H.10. The 
Hearings Offrcer finds reliance, in any way, upon Applicant or City actions taken in case CU 99-80 
orYZ 99-80 would be inappropriate. 

ZONING CODE APPROVAL CRITERIA 

Conditional Uses 

33.815.010 Purpose 
Certain uses are conditional uses instead of being allowed outright, although they may have 
beneficial effects and serve important public interests. They are subject to the conditional use 

regulations because they may, but do not necessarily, have significant adverse effects on the 
environment, overburden public services, change the desired character of an area, or create major 
nuisances. A review of these uses is necessary due to the potential individual or cumulative impacts 
they may have on the surrounding area or neighborhood. The conditional use review provides an 

opportunity to allow the use when there are minimal impacts, to allow the use but impose mitigation 
measures to address identified concerns, or to deny the use if the concerns cannot be resolved. 

Hearings Officer Note: A number of opponents, in written subrnissions, appear to assert 
that PCC 33.815.010 is a relevant approval miterion (Exhibits H.6,H.22, H.25 and 
H.50). PCC 33.815.010 is a Purpose statement and as it is drafted it is not an independent 
relevant approval criterion. The Hearings Officer finds PCC 33.8015.010 is a general 
expression of goals and objectives that the City of Portland desired when adopting 
Conditional Use regulations. Freeland v. City of Bend,45 Or LUBA 125,I30 (2003) 
Concerned Homeowners v. City of Creswell,52 Or LUBA 620 (2006), af?d 210 Or App 467 

http:H.6,H.22
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(2007) The Hearings Officer notes that relevant approval criteria are considered in the 
context of PCC.8 I 5.01 0. 

33.815.105 Institutional and Other Uses in R Zones 
These approval criteria apply to all conditional uses in R zones except those specifically listed in 
sections below. The approval criteria allow institutions and other non-Household Living uses in a 

residential zone that maintain or do not significantly conflict with the appearance and function of 
residential areas. The approval criteria are: 

A. Proportion of Household Living uses. The overall residential appearance and function of 
the area will not be significantly lessened due to the increased proportion of uses not in the 
Household Living category in the residential area. Consideration includes the proposal by 
itself and in combination with other uses in the area not in the Household Living category 
and is specifically based on: 

1. The number, size, and location of other uses not in the Household Living category in 
the residential area; and 

Findings: There is no dispute, based upon the evidence in the record, that the "area" 
described by BDS staff of approximately 800 feet from the Site, is reasonable and 
appropriate. The Hearings Officer also notes that there is no dispute, based upon the 
evidence in the record, that the existing water towers on the Site constitute the only 
non-Household Living uses (excepting for vacant land) in the "area." 

The Hearings Officer notes, however, that the opponents and TVWD/BDS staff 
generally disagree as to how the evidence in the record should be considered in the 
context of this approval criterion. 

Ashcreek NA argues that this approval criterion is not met because: 
"this increases the size. The proposal would double the total amount of above 
ground storage. lt's going to be twice as big. Check their tank on Cornell and Miller 
Rd. lt is the same diameter and it's shorter. lt's huge. We are gett¡ng something 
even bigger. That one is, thankfully, ín a non-residential area." (Exhibit H.?l) 

PCC 33.815.105 4.1 demands an inquiry into the "number, size and location of other 
uses not in the Household Living category in the residential area" to determine if the 
"overall residential appearance and function of the area" will be "significantly lessened 

due to the increased proportion of uses not in the Household Living category." This 
particular section of PCC 33.815.105 requires two issued to be addressed. First, 
identiff non-I{ousehold Living category uses in the "area." Second, if there is an 
increase in the proportion of non-Household Living category uses, will the overall 
residential appearance and function of the "atea" be significantly lessened. 



Decision of the l{earings Officer 
LU 10-200954 CU AD (HO 4100031) 
Page I I 

The Hearings Officer, based upon experience in many other Conditional Use cases, 

finds that PCC 33.815.105 4.1 was included by City Council in the PCC to discourage 
the proliferation of Conditional Uses in a particular residential area. The Hearings 
Officer finds, for example, that an applicant may seek Conditional Use approval in a 

residential area where there already exists many other non-Household Living category 

uses. This approval criterion provides the analysis to determine if there are'Just too 
many'' non-Household Living category uses already existing in a residential area. Such 

analysis may determine that adding'Just one more" non-Household Living category 

use will siguificantly change the overall residential appearance and function of the 

residential area. 

The Hearings Officer finds that no other non-Household Living category use, except 
for the water towers on the Site, was identified by BDS staff, TVWD or opponents to 
exist within the "area." The Hearings Officer finds that the existing use of the Site is 
properly labeled a non-Household Living use. The Hearings Officer finds that if the 

application is approved, the number of non-Household Living category uòes will 
remain the same: one. The Hearings Officer finds that the proportion of Household 

Living Uses in the"aÍea" will remain the same whether or not this application is 

approved or denied. 

The Hearings Officer finds this approval criterion is met. 

2. 	The intensity and scale of the proposed use and of existing Household Living uses and 

other uses. 

Findings: This approval criterion does take into consideration the intensity and scale 

of the proposed water tower at the Site. 

Ashcreek NA, in Exhibit H.21, stated that if this application is approved, it "increases 
the intensity and scale of use by a factor of 2. The new tank will be twice as big. They 
are going to store twice as much water there." Another opponent (Lamb), in Exhibit 
H.6, stated that: 

"the new tank doubles the building land coverage from the existing 72%to 24%, 

excluding the gravel access. The size of the tank and surrounding gravel access will 
have a much larger footprint and significantly alter, and in some areas obliterate, the 
existing landscape...the scale and larger overall footprint of the proposed tank will 
negatively impact the residential appearance and signifícantly reduce the amount of 
sunlight my property receives. The overall bulk of the replacement reservoir will 
NOT be similar to the exiting two smaller tanks as those have a north-south 
orientation and the replacement will be east-west with a diameter of 91.5 ft., far 
greater than the existíng two tanks." (Exhibit H.6) 
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The Hearings Officer notes that TVWD revised its proposal and eliminated the gravel 
access that previously circled the proposed new water tank; thus, TVWD no longer 
seeks a landscaping Adjustment. 

Opponents Carmody, Smith and Donner testified at the public hearing and argued that 
the intensity and scale of the proposed water tank is significantly greater than the two 
existing water tanks. 

TVWD's proposal is to demolish the two existing metal water tanks (.5 MG each; total 
capacity of I MG) and replace it with a single concrete water tank(Z MG capacity). 
The proposed new water tank would be approximately the same height as the two 
existing steel water tanks, but double the holding capacity. 

PCC 33.815.010, although not an approval criterion, does describe the "purpose'lof the 
Conditional Use regulations. PCC 33.815.010 states, in part, tha.t:
 

"Certain uses are conditional uses instead of being allowed outright, although they
 
may have beneficial effect and serve important public interests. They are subject to
 
the conditional use regulations because they may, but do not necessarily, have
 
significant adverse effects on the environment, overburden public servic.es, change
 
the desired character of an area, or create major nuisances. A review of these uses
 
is necessary due to the potential individual or cumulative impacts they may have on
 
the surrounding area or neighborhood. The conditional use review provides and
 
opportunity to allow the use when there are minimal impacts, to allow the use but
 
impose mitigation measures to address identified concerns, or to deny the use if the
 
concerns cannot be resolved."
 

Typical applications for Conditional Use approval include, but are not limited to, 
requests for the location of a school, church, public safety facility and radio 
transmission facilities to be located in a residential neighborhood. The Hearings 
Officer finds that in most Conditional Use applications, the proposed development is 
quite different in appearance and size if compared to the nearby residential structures. 
PCC 33.815.010 provides a process where a proposed Conditional Use project is 
considered; what, if any, are the impacts of the proposed Conditional Use upon the 
environment? Will the proposed Conditional Use overburden public services? Will 
the proposed Conditional Use significantly change the character of the area? Will the 
Conditional Use create one or more major nuisance(s)? The analysis provided for by 
Condition Use review does not prohibit a proposed Conditional Use just because it 
looks different, is not a residential use, or is different in size. 

The Hearings Officer finds that one water tank, even a .5 MG water tank (similar to the 
ones cuffently on the Site), is really different in appearance, function and size as 

compared to a typical residential dwelling. Similarl¡ the Hearings Officer would find 
that a typical public school, a medium/large church, a fire station or a cellular 
transmission tower are different in appearance, function and size as compared to a 

http:servic.es
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typical residential dwelling. Different is not the primary focus, as established by PCC 
33.815.010, in a Conditional Use review. The Hearings Officer finds that the focus of 
a Conditional Use review, in particular approval criteria PCC 33.815.105 4.2, B and 

C, is the impact the proposed Conditional Use proposal will have upon the nearby 
residential area. 

This approval criterion (PCC 33.815.105 4.2) focuses on the "intensity and scale" of 
the proposed replacement water tower. BDS staff, in Exhibit H.48, expended 

considerable effort to identiÛ, factors to be considered in an "intensity'' analysis. BDS 
staff made reference to the PCC definition of "intensity'': 

"lntensity. The amount or magnitude of a use on a site or allowed in a zone. 

Generally, it is measured by floor area. lt may also be measured by such things as 

number of èmployees, amount of production, trip generation, or hours of 
operation." (PCC 33.91 0) 

The Hearing Officer agrees with BDS staff that "given the use of the proposed 

reservoir, there are no typical impacts that are normally associated with floor atea." 
(Exhibit H.48, page 5). The Hearings Officer also agrees with BDS staff comments 
that: 

"the proposal does not increase trips, traffÍc, or parking associated with the 
increased storage capacity. The hours of operation remain the same, which is24/7, 
but the operation of this facility ís passive. IPlease see Exhibit 4.1, Applicant's 
Narrative for a discussion regarding the passive use]. There are no adverse impacts 

associated with the increased water storage aside from the visual impacts of the 
proposed reservoir in relation to the immediately surrounding residential area." 

It is possible that water storage capacity could be considered in the context of "amount 
of production" per the definition of "intensity." The Hearings Officer, however, finds 
that the typical neighborhood impacts resulting from an increase of production at a 

facility may include traffic, employees, noise, pollution and litter. The Hearings 
Officer finds that the increase in volume of water stored at the Site will not result in an 

increase in traffic, employees, noise, pollution or litter. 

The term "scale" is not defined in PCC and therefore the Hearings Officer considers 

the dictionarv definition. "Scale" is defined in the Merriam-Webster Online 
Dictionary as "a proportion between two sets of dimensions" and "a distinctive 
relative size, extent, or degree." The Hearings Officer finds that two houses 

approximately the same size and design on a flat lot would be considered to be at the 

same scale. The Hearings Officer finds that a tlpical residential structure and a water 

tower (whether .5 MG or 2 MG) would not be at the same scale. 

Because the scale is different between the proposed use and the existing Household 
Living uses, the Hearings Officer must consider whether or not such difference 
significantly lessens the overall residential appearance and function of the "atea." 
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The Hearings Officer finds that whether or not this application is approved, at least 

two .5 MG water tanks have the right to be located on the Site. The Hearings Officer 
finds that the "area" currently functions as a residential neighborhood. The Hearings 
Officer finds the "aÍea'' currently has the appearance of a residential neighborhood. 

TVWD, in its final argument, provided the following analysis related to "scale" 
(Exhibit H.53): 

"ln addition to stating that the proposed replacement reservoir is too big for the site, 

testimony in opposition to the application asserts that the size (bulk, mass and 

setbacks) of the proposed replacement water reservoir significantly lessens the overall 
residential appearance of the neighborhood. As the proposed replacement reservoir 
complies with all the required institutional development standards for single family 
zones, the scale of the proposal is entirely appropriate for the s¡te. Additionally, a 

substantial amount of evidence in the record shows that the scale of the proposed 

replocement reservoir will not sþnificantly lessen the residential appearance and 

function of the area as it now exists. This information and its relevance are described 

below. 

Some testimony in the record states that the proposed replacement reservoir is too 
large compared with the existing reservoirs, which have been characterized as having 
dramatically less bulk and mass, especially when viewed from the west. Misleading 
photos have been submitted to support this assertion. 

To accurately illustrate the scale of the existing reservoirs from the west: 
2 síte photographs were submitted. These photographs include a shot taken' 
of both existing reservoirs from SW 62nd Place near the site's existing 

driveway access and a shot taken of one of the existing reservoirs from just 
inside the site perimeier fence. These photographs were taken with a 

person standing next to the reservoirs to accurately reflect the large size of 
the existing reservoirs. 

To accurately compare the scale of the existing reservoirs with the scale of the 
proposed replacement reservoir: 
r A plan prepared by a professionally licensed engineer (dated 4/15/20111 

was submitted, illustrating the height and width of the existing reservoirs 

together with the height and width of the proposed replacement reservoir 
(as viewed from the west). This plan clearly demonstrates that the scale of 
the proposed replacement reservoir is proportional to the existing reservoirs 
(combined). This plan demonstrates that if anything, the existing reservoirs 

have a slightly wider combined width (+/- 0.5 feet) than the proposed 

replacement reservoir when the space between the existing reservoirs is 

included, they take up a significantlygreater area (+/- 876 square feet) than 
the proposed replacement reservoir when viewed from the west. 

Other testimony in the record states that that the proposed replacement reservoir will 
shade and negatively affect the property to the north of the Garden Home Reservoir 

Site. 
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To illustrate the potential for shading of the property to the north, a tree height 
survey (dated 4/L5/20ltl prepared by certified professional arborist and 

forester, and preliminary shadow plans (dated 4/L5/2OIU, prepared by a 

licensed professionalengineer have been included in the record. These plans 

included shading patterns based upon two different times of year, summer and 

winter. The plans demonstrate how shading created by the existing reservoirs, 

the proposed replacement reservoir, and the existíng Sequoia trees affect this 
property. The shadow plans conclusively demonstrate that the shading that 
affects this property is created by the existing sequoia trees and not by the 
existing and/ or proposed reservoir. 

ln addition to the above, three-dimensional renderings prepared by a professionally 

licensed landscape architect have been submitted. These renderings show the site 

with the proposed replacement reservoir from the multiple perspectives (including 

from the south and west) at the planting stage and at maturity. These documents 

depict the scale of the proposed replacement reservoir and provide context with 
landscaping and people included. Photo simulation models prepared by a 

professionally licensed architect have also been included in the record. The photo 

simulation models demonstrate the scale of the existing reservoirs as well as the scale 

of the proposed reservoir with existing and proposed landscaping as context." 

The Hearings Officer finds the above comments, along with the referenced exhibits 
(Exhibits H.40b, H.40, H.40e, H.40f, H.5la, H.5lb, H.5lc, H.51d and H.5le), 
constitute substantial evidence that the existing two water tanks (with current 
landscaping) create impacts upon the adjacent residential properties. The Hearings 
Officer finds that the impacts will not significantly increase if this proposal is 

approved. 

The Hearings Officer found written comments submitted by BDS staff (Exhibit H.48) 
regarding water tanks situated within the City of Portland to be instructive. According 
to the comments in Exhibit H.48, the City operates 64 water tanks in the metropolitan 
area. BDS staff noted that water tanks, in Portland, vâly in shapes, sizes and 

configuration. The Hearings Officer finds that just because a water tank looks 

different, a siting application may be approved if the Conditional Use approval criteria 
are satisfied. 

The Hearings Officer finds that the overall bulk and scale of the replacement reservoir 
will be somewhat larger than the existing water tanks. The new facility will have a 

concrete finish rather than the agrng steel exteriors of the existing tanks. Overall, the 
proposal may increase the intensity and scale of the non Household use currently 
existing at the Site but, in the Hearings Officer's opinion, not significantly. The 
Hearings Officer finds that any increase in intensity and/or scale that might result 
from an approval of this application will not significantly lessen the overall residential 
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appearance and function of the "atea." The Hearings Officer finds this approval 
criterion is met. 

B. 	Physical compatibility. 

1. 	The proposal will preserve any City-designated scenic resources; and 

Findings: City-designated scenic resources are indicated by an 's' overlay on the 
official City zoning maps. None exist in the immediate area or on the Site itself. 
Therefore, this criterion is not applicable. 

2. 	The proposal will be compatible with adjacent residential developments based on 
characteristics such as the site size, building scale and style, setbacks, and landscaping; 
or 

Findings: As stated earlier, in findings for PCC 33.815 A.l, it is common for a 

Conditional Use proposal to include a structure that is not'Just like" the surrounding 
residential improvements. PCC 33.815 does not prohibit Conditional Use proposals 
because the proposed structure is different; it requires, however, an analysis of the 
impacts arising from an approval of a Conditional Use application. In this specific 
approval criterion, the Conditional Use impact analysis takes into consideration site 
size, building scale and style, setbacks and landscaping of the proposed Conditional 
Use in comparison to adjacent residential developments. 

The Hearings Oflicer finds that the Site consists of two tax lots and, in total, is 27,007 
square feet in size. The Site is zoned for lots of 10,000 square feet or more. Many of 
the nearby residential lots are between 10,000 and 30,000 square feet in size. The 
Hearings Officer finds that the Site size is compatible with adjacent and nearby 
residential properties. 

The Hearings Ofnicer finds that the proposed water tank does not have the same 
building style as nearby residences. The Hearings Officer also finds that the existing 
two water tanks do not have the same building style as do nearby residences. The 
existing tanks and the proposed tank cannot be made to look like the adjacent 
residential structures; the tanks have a very institutional style as compared to the 
nearby residential structures. 

As described in the findings for PCC 33.815.105 4.2 above, the scale of the proposed 
water tank can be viewed from the perspective of whether or not the proposal meets 
Institi¡tional Development Standards. The Hearings Offrcer finds it important to keep 
in mind that PCC 33.110.245 A (Institutional Development Standards - Purpose) states 

that: 
"general base zone development standards are designed for residential buíldings. 
Different development standards are needed for institutional uses which may be 
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allowed in single-dwelling zones. The intent is to maintain compatibility with and limit 
the negative impacts on surrounding residential areas." 

The Hearings Officer takes this opportunity to reiterate that approval of a Conditional 
Use proposal does not require the proposed use to "look just like" houses in the nearby 

residential area (PCC 33.815.010). This perspective is reinforced by PCC 33.110.245 
A (Institutional Development Standards - Purpose). The Hearings Officer finds that 

often times institutional uses that locate in residential zones do not look like, and are 

bigger, than residences in the surrounding area. The focus, therefore, of both the 

Conditional Use approval criteria and the Institutional Development Standards is to 

approve a Conditional Use application so long as negative impacts are considered and, 

where possible, those impacts are mitigated. 

In this case there is no practicable alternative, according to TVWD, to an above-ground 
water tank. The Hearings Officer also finds that it is not practicable to design the 
proposed water tower in a way that eliminates differences in scale and style. This case 

is similar to cell tower cases in that to accomplish the intended purpose, the structure 

will look different that surrounding development. (See BDS staff comments Exhibit 
H.48, pages 6 and T,related to various water tank designs/sizes). 

The Hearings Officer finds that the building scale does meet the Institutional 
Development Standards and therefore the scale of the proposed development can be 
considered compatible with adjacent residential development. 

The Hearings Officer finds that setbacks (from the water tank) that are proposed in 
this application are (Exhibit H.42d): 

East side of Site: 23.3 feet 
North side of Site: 33.8 feet 
West side of Site: 23.1feet 
South side of Site: 73.6 feet 

The Hearings Officer finds that setbacks (from two water tanks) that currently exist at 

the Site are (ExhibitH.42a): 
East side of Site: 

North water tank 15.6 feet 
South water tank 13.5 feet 

North side of Site: 53.2 feet 
West side of Site: 

North water tank 76.4 feet 
South water tank 78.5 feet 

South side of Site: 38.8 feet 
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R10 zoned property setbacks are as follows (Table I l0-3): 
[properties north of Garden Home Road]
 
Front (south side): 20 feet
 
Side/Rear (north,
 
west and east): l0 feet
 

R7 zoned property setbacks are as follows (Table 110-3): 

lproperties south of Garden Home Road] 
Front: 15 feet 
Side/Rear: 5 feet 

Institution al Development Standards (Table 1 I 0-5) : 

Minimum building setbacks: I-foot setback for every 2 feetheight 

[water tank height 46 feet: 23 foot setback] 

The Hearings Officer frnds that the proposed water tank will meet setback 
requirements for the Rl0 and R7 zones and also meet setback requirements as set out 
in the Institutional Development Standards. The Hearings Officer finds that setbacks 
in the current proposal are consistent with adjacent residential development and also 
consistent with the Institutional Development Standards. 

The Hearings Officer finds that the landscape plan submitted by TVWD (Exhibit 
H.42g) proposes landscaping equal to or exceeding that found on adjacent residential 
properties. TVWD's landscape plan (ExhibitH.42g) shows extensive and mature 

' landscaping along much of the eastern property boundary; the remaining area will be 
planted with trees and shrubs. TVWD stated that "the proposal includes approximately 
2 Yz times more landscaped area than the required minimum." The Hearings Officer 
finds that the landscape plan (Exhibit H.42g) is generally compatible with the 
residential area. 

The Hearings Officer finds that this approval criterion can be interpreted in more than 
one way. The Hearings Officer finds that a proposal may be considered compatible 
with adjacent residential developments if each and every one of the listed 
characteristics (site size, building style, setbacks, and landscaping) are found to be 
similar to the adjacent. Or, in the alternative, this approval criterion can be interpreted 
to require consideration of all of the listed characteristics followed by a determination 
that, on balance, the proposed development is considered compatible. In this case, the 
Hearings Officer finds that the building scale and style characteristics of the proposed 
water tank are not physically similar with adjacent residential development. Therefore, 
if the correct interpretation is that each and every listed characteristic must be 
similar/compatible, then this approval criterion is not met. 

The Hearings Officer finds that the list of characteristics is not intended to be an 
exclusive checklist. The Hearings Officer finds that this approval criterion can still be 
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met even if one of the characteristics is found to be incompatible with the adjacent 

residential properties. The Hearings Officer finds that relevant characteristics need to 

be considered collectively and a balance test employed. The Hearings Officer finds 
that if, on balance, the characteristics of a proposal are compatible, then this approval 

criterion is met. 

The Hearings Officer, above, found that all of the listed characteristics were 

compatible excepting that of style; the Hearings Officer found that the style of a water 
tower is not compatible with the adjacent residential development. However, when 
considering all of the characteristics listed in PCC 33.815.105 8.2 (site size, building 
scale and style, setbacks, and landscaping) the Hearings Officer finds that on balance 

the proposed water tank will be compatible with adjacent residential development. 

The Hearings Officer finds that the proposed water tower will not significantly conflict 
with the appearance and function of the "area." The Hearings Officer finds this 
approval criterion is met. 

3. The proposal will mitigate differences in appearance or scale through such means as 

setbacks, screening, landscaping, and other design features. 

Findings: The Hearings Officer finds that PCC 33.815.105 8.2 and 8.3 are to be 

considered as alternatives. Between PCC 33.815.105 8.2 and 8.3 is the conjunction 
"or." PCC 33.700.070 D.3 states, in part, that, "Unless the context clearly indicates 

otherwise, the following conjunctions have the following meanings: b. 'Or' indicates 

that the connected items or provisions may apply singly, or in combination." The 
Hearings Officer interprets the use of the conjunction "or" between PCC 33.815.105 

8.2 and 8.3 as giving an applicant who is unable to satisSr PCC 33.815.105 8.2 the 

right to satisSr only PCC 33.815.105 8.3. 

As noted above, the Hearings Officer found that the only characteristic that was not 
compatible was'ostyle;" not scale as identified in this approval criterion. However, 
even assuming that the proposed water tank is not compatible with adjacent residential 
development because of scale, the Hearings Offrcer finds that the proposal mitigates 
differences in appearance with landscaping, screening and other design features. 

TW/D provided extensive discussion, including photos, photo simulations and site 

plans (Exhibits H.40 lalll,H.42 [all] and H.5l [all]) to demonstrate that through 
landscaping and park-like amenities (bench and path), any appearance and scale 

differences that may be created as a result of construction of the proposed water tank 

will be mitigated. 

The Hearings Officer finds that the proposed landscaping plan does mitigate, to the 

extent possible, the difference in appearanoe of the water tank and adjacent residential 
development. The Hearings Officer finds that so long as approval of this application is 

conditioned upon the conformance with the landscape plan (and 

http:lalll,H.42
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maintenance/monitoring), then this approval criterion can be met. TVWD intends to 
preserve a number of existing mature sequoia trees along the north and east property 
lines. The facility will be landscaped and behind a security fence as it is presently. In 
order to ensure that visual appearance remains similar to the existing facility, the 
proposal will be conditioned to utilize the same or similar existing black finish on the 
chain-link security fence. 

To the extent that the Adjustment to landscaping depth and density, discussed below, is 
met, this criterion is met. 

C. Livabitity. The proposal will not have significant adverse impacts on the livability of 
nearby residential zoned lands due to: 

l. Noise, glare from lights, late-night operations, odors, and litter; and 

Findings: There is nothing inherent in this proposal that would result in noise, odors 
or litter. As a basic node of water district infrastructure, the use operates around the 
clock all year, but the actual operation of the facility is virtually generally passive and 
unobservable to passersby or neighbors. The facility will be lit by low height security 
lighting that will not throw glare onto adjacent properties. Only during an emergency 
would there be noticeable exterior work activities during the late night hours. Normal 
operations will be intermittent maintenance visits that would occur during nonnal 
workday hours. The facility is not regularly staffed. There are no adverse impacts, as 
set forth in the exclusive list above, anticipated to result from this proposal. The 
Hearings Officer finds that this approval criterion is met. 

2. Privacy and safety issues. 

Findings:. Currently there are two metal water tanks, .5 MG each, located on the Site. 
The Site is currently fenced and gated to preclude unlawful entry. The current water 
tanks are not accessible to the public. The proposed water tank,2 MG, will also be 
fenced and gated and not accessible to the public. 

The Hearings Officer finds a brief discussion of the two existing metal water tanks is 
relevant at this point. The Hearings Officer excerpts a portion of TVWD's March 17, 
2011 evidentiary submission (Exhibit H.40b). ln part, Exhibit H.40b states: 

"The two existing reservoirs at TVWD's Garden Home facility are 0.5 million gallons 
(MG) each and were built in 1952 and 1962, respectively. ln t997, these reservoirs 
were analyzed in a preliminary seismic evaluation of the District's steel reservoirs. 
Many of TVWD's steel reservoirs, including the Garden Home facility, were found to be 
seismically deficient. Since then, several of the District's steel reservoirs were retro­
fitted or replaced to meet current seismic design codes. TVWD takes preparedness 
very seriously given the risks of a significant seismic event in our region and the 
importance of a reliable water system. 
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ln 2009, engineers conducted a full structuralevaluation of the Garden Home 
reservoirs to analyze how they would perform in a seismic event. The tanks were 
found to be seismically deficient due to lack of proper foundations and other issues. lt 
was discovered that even a relatively minor earthquake could cause considerable 
damage and take the reservoirs out of service, even if they did not collapse. This 

engineering study also included preliminary repair concepts with cost estimates. We 
learned that the cost of repairing the existing tanks was comparable to the cost of 
replacing them." 

Ashcreek NA and other opponents (Exhibits H.39, H.47, H.49 and H.50) raised safety 
as an issue in this case. The following statement is representative of comments related 
to safety: 

"ANA has further concerns about the proposed project with respect to neighborhood 
safety. Given the unfortunate recent events in Japan and the location of Portland 

along a recognized earthquake fault and proximity to the Cascadia Subduction Zone, 

it is clear that ít ís only a matter of time before we are subjected to a significant 
seismic event locally. A doubling of the proposed capacity of the water tanks at this 
site clearly increases the risk of severe damage and potential loss of life in the area 

surrounding the proposed tank should a catastrophic event of this nature occur. We 

are not convinced that the seismic engineering of the proposed tank will be sufficient 
to withstand an earthquake of similar magnitude to that experienced in Japan. 

Moreover, there is no mítigation at the site for this potentiality; a sudden release of 
water from a compromised or failed tank would have devastating impact on the 

neighborhood." (Exhibit H.50) 

The Hearings Officer finds that one of TVWD's expressed goals in this project is to 

replace two aging and seismically deficient water tanks (.5 MG each) with a new water 
tank (2 MG) meeting current seismic standards. The Hearings Officer finds that safety 
of the nearby residential area will be improved, despite the larger volume of the new 
water tank. However, the Hearings Officer also finds that the Ashcreek NA, and a 

number of opponents, raised a legitimate safety concern. 

A recent Conditional Use decision by the Hearings Officer related to the construction 
of a 50 MG water storage reservoir at the top of Powell Butte (LU 10-169463 CU MS 
EN AD). In that case, City Council upheld the Hearings Officer's decision of approval 
with one modification: adding a condition of approval regarding emergency 
notification of nearby residents. The Hearings Offrcer finds adding a condition of 
approval providing for emergency notification of nearby residents is necessary to 
ensure there are not significant adverse safety impacts. Prior to building permit 
approval, TVWD must have an Emergency Notification Plan approved by the City of 
Portland Office of Emergency Management ("POEM"). The Hearings Officer finds 
that the POEM-approved Emergency Notification Plan should be considered a 

requirement for the issuance of a final building permit for the proposed water tower. 
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There are no full-time employ€es at the Site, nor are there any buildings or windows as 

part of the redevelopment that could impinge on privacy. The facility will be behind a 

fully fenced and secured compound. The Hearings Off,rcer finds privacy related issues 
will not have a significant impact on the livability of nearby residentially zoned lands. 

The Hearings Officer finds that with conditions of approval, this approval criterion is 
met. 

D. 	Public services. 

1.	 The proposed use is in conformance with the street designations of the Transportation 
Element of the Comprehensive Plan; 

2.	 The transportation system is capable of supporting the proposed use in addition to the 
existing uses in the area. Evaluation factors include street capacity, level of service, 
and other performance measures; access to arterials; connectivity; transit availability; 
on-street parking impacts; access restrictions; neighborhood impacts; impacts on 
pedestrian, bicycle, and transit circulation; safety for all modes; and adequate 
transportation demand management strategies; 

Findings: PBOT/Development Review reviewed the application for its potential 
impacts regarding the public right-of-way and conformance with adopted policies and 
street designations, Title 33, Title 17, and for potential impacts upon transportation 
services. 

At this location, SW Garden Home Road is classified as a Neighborhood Collector, 
Community Transit Street, City Bikeway, City Walkway, and Local Seryice street for 
all transportation modes in the City's Transportation System Plan. 

SW 62nd Avenue is classified as a Local Service Street for all transportation modes in 
the City's Transportation System Plan. 

According to City database sources, SW Garden Home Road is a 60-foot wide right-of­
way improved with center strip paving, but lacking curbs and sidewalks. SV/ 62'd 
Avenue is a 36.foot wide right-oÊway adjacent to the site improved with center strip 
paving with no curbs or sidewalks 

To accommodate potential future street improvements to SW Garden Home Road, a 5­
foot dedication of property for right-oÊway purposes will be required. This will allow 
for a curb 18-feet from the right-of-way centerline, an 8-foot swale, a 6-foot sidewalk, 
and a 1.5-foot buffer behind the sidewalk. The dedications and sidewalk 
improvements identified above will be conditions of building permit approval. 
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TVWD anticipates fewer vehicle trips to the Site due to the fact that the new facility 
will require less maintenance. There will be no offices or buildings on the Site. 
Vehicle access from SW Garden Home Road must be designed in a way that allows 
forward ingress and egress. PBOT expressed support of gravel driveways once out of 
the public right-oÊway. Within the right-of-wa¡ standard asphalt driveway aprons 
will be required. 

TVWD has constructed gravel pathways separated from the roadway surface along 
both frontages. These must be reconstructed to provide a minimum 6-foot wide 
concrete path. Where it is not practical to locate the paths in the public right-oÊway, 
public pedestrian easements must be provided. 

Since the project will result in fewer vehicle trips and the Site will not have any 
employees, there are no expected impacts on the transportation facilities. The Hearings 
Officer finds that the transportation system can safely support the proposal in addition 
to existing uses in the area. 

The Hearings Offrcer finds this approval criterion is met. 

3. Public services for water supply, police and fire protection are capable of serving the 
proposed use, and proposed sanitary waste disposal and stormwater disposal systems 

are acceptable to the Bureau of Environmental Services. 

Findings: Responses from service agencies indicated no concems from the Portland 
Water Bureau, Portland Fire Bureau or the Urban Forester. A response from the 
Portland Police Bureau indicated that services are available and noted that TVWD 
should contact the Central Precinct Commander to coordinate on any public safety 
issues. BES noted that sanitary services are available via an 8-inch concrete public 
sanitary gravity sewer located in SW Garden Home Road. BES also noted that the 
proposed stormwater management methods are acceptable. Based on these responses, 

the Hearings Officer finds that adequate public services exist. The Hearings Officer 
finds that this approval criterion is met. 

E. Area plans. The proposal is consistent with any area plans adopted by the City Council as 

part of the Comprehensive Plan, such as neighborhood or community plans. 

Findings: The Site lies within the Ashcreek NA and within the Southwest Community 
Plan area. There are no specific policies or objectives within the Southwest Community 
Plan that are directly relevant to the proposal. Given the preservation of as many significant 
mature trees on the Site as proposed, the overall natural appearance of the Site will be 
preserved to as great an extent as is feasible. The Hearings Officer finds this approval 
criterion is met. 
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Development Standards 
Unless specifically required in the approval criteria listed above, this proposal does not have to meet 
the developrnent standards in order to be approved during this review process. The plans submitted 
for a building or zoning permit must demonstrate that all development standards of Title 33 can be 
m€t, or have received an Adjustment or Modification via a land use review prior to the approval of a 

building or zoning permit. 

In order to be approved, this proposal must comply with the approval criteria of Title 33. 
Adjustment requests will be approved if the review body finds that the applicant has shown that 
approval criteria A through F of Section 33.805.040, Adjustment Approval Criteria, have been 
met. 

33.805.010 Purpose (Adjustments) 
The regulations of the zoning code are designed to irnplement the goals and policies of the 
Comprehensive Plan. These regulations apply citywide, but because of the city's diversity, some 
sites are difficult to develop in compliance with the regulations. The adjustment review process 
provides a mechanism by which the regulations in the zoning code may be modified if the proposed 
development continues to meet the intended purpose of those regulations. Adjustments may also be 
used when strict application of the zoning code's regulations would preclude all use of a site. 
Adjustment reviews provide flexibility for unusual situations and allow for alternative ways to meet 
the purposes of the code, while allowing the zoning code to continue providing certainty and rapid 
processing for land use applications. ' 

33.805.040 Approval Criteria 
Adjustment requests will be approved if the review body finds that the applicant has shown that 
approval criteria A through F below have been met. 

A. Granting the adjustment will equally or better meet the purpose of the regulation to be 
modified; and 

Findings: TVïVD requests one Adjustment to applicable development standards for the 
facility improvements. (Note: In its original application and at the time of the public 
hearing, TVWD sought two Adjustments; the one described throughout these findings 
and another requesting Adjustment to the l5-foot landscaping requirement on the north 
and east boundaries of the Site - the landscaping Adjustment request was withdrawn by 
TW/D per Exhibit H-40a). 

The requested Adjustment is to allow the vehicle areas on the Site to remain in gravel so 
that unnecessary additional impervious surface area is not installed on the Site. The 
pulpose for the paving regulations is found at33.266.130.D.1, Paving, which states: 

Paving. In order to control dust and mud, all vehícle areas must be pavted. 
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The Hearings Officer finds that a very small amount of vehicle traffrc will travel tolfrom 
the Site. The Hearings Officer finds that the additional support provided by paving is not 
necessary. Given the limited number of vehicle trips to the Site, the Hearings Officer 
does not anticipate dust and mud being generated in amounts that would impact 
properties off of the Site. With a condition of approval that the entrance driveway into 
the Site from SW 62nd remains in pavers or other hard surface to prevent gravel from 
being dragged off of the Site onto adjacent public rights-of-way, the Hearings Officer 
finds that this approval criterion is met. 

B. 	If in a residential zone, the proposal will not significantly detract from the livability or 
appearance of the residential area, or if in an OS, C, E, or I zone,the proposal will be 

consistent with the classifications of the adjacent streets and the desired character of the 

area; and 

Findings: The Site is in a residential area. The Hearings Off,rcer finds that the proposal to 
keep designated areas in gravel to eliminate unnecessary additional impervious surface area 

on the Site is fully supportive and enhances both the livability and appearance of the 
immediate residential area by eliminating unnecessary paving. The Hearings Officer finds 
that this approval criterion is met. 

C. If more than one adjustment is being requested, the cumulative effect of the adjustments 
results in a project which is still consistent with the overall purpose of the zone; and 

Findings: Only one Adjustment is being requested. The Hearings OfÍicer finds that this 
approval criterion is not applicable. 

D. 	City-designated scenic resources and historic resources are preserved; and 

Findings: City-designated resources are shown on the zoning map by the 's' overlay; 
historic resources are designated by a large dot, and byhistoric and conservation districts. 
There are no such resources present on the site. The Hearings Officer finds that this 
approval criterion is not applicable. 

E. 	Any impacts resulting from the adjustment are mitigated to the extent practical; and 

Findings: The Hearings Officer finds that there are no discernible impacts that would 
result from granting the requested Adjustment. The Hearings Officer finds that this 
approval criterion is met. 

F. If in an environmental zone, the proposal has as few significant detrimental environmental 
impacts on the resource and resource values as is practicable; 

Findings: The Site is not within an environmental zone. The Hearings Officer finds that 
this approval criterion is not applicable. 
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UL CONCLUSIONS 

The proposal, in this case, is to demolish two existing steel water tanks (each with a capacity of .5 

MG) and replace them with a single concrete water tank (capacity not to exceed 2 MG). The 
Ashcreek NA and a number of owners/occupants of nearby properties expressed concerns about the 
replacement water tank's large size. Opponents argued that approval of the proposal in this case 

would significantly lessen the overall residential appearance and function of the surroundin g area. 
Opponents argued that the proposed replacement water tank would not be physically compatible 
with the sunounding neighborhood. Opponents argued that the replacement tank would present 
greater safety risks than the two existing water tanks. 

The Flearings Officer found that certain non-residential uses are allowed, following a review 
process, as "conditional uses." The Hearings Officer found that a water tank is permitted in a 

residential zone only if the water tank application is processed and approved through a Conditional 
Use review process. The Hearings Officer found that an above-ground water tank is much larger 
and looks different than the neighboring residential structures. However, the Hearings Offrcer 
found, in this case, that despite having a different size and appearance, the proposed water tank 
would not significantly conflict with the appearance and function of the nearby residential area. The 
Hearings Officer found that so long as TVWD constructed the water tank as proposed and included 
and maintained the landscaping (as proposed), this application should be approved. 

TV. DECISION 

Approval of 

A Conditional Use to demolish two water tanks and replace with one water reservoir not to 
exceed 2 million gallon storage capacity consistent with Exhibits H.41, H.4la, H.4lb, 
H.4lc, H.4ld, H.41e and H.41f.; 
An Adjustment to 33.266.130.D.1 to allow vehicle areas on site to remain in gravel; 

subject to the following conditions: 

A. As part of the building permit application subrnittal, the following development-related 
conditions (B through D) must be noted on each of the four required site plans or included as a 

sheet in the numbered set of plans. The sheet on which this information appears must be labeled 

"ZONING COMPLLANCE PAGE - Case File LU 10-200954 CU AD." All requirements must 
be graphically represented on the site plan, landscape, or other required plan and must be labeled 
"REQUIRED." 

B. In order to ensure that visual app€arance remains similar to the existing facility, the new facility 
must utilize the same black finish on the existing chain link security fence and any new sections 
of security fencing must have the same black finish. 
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C.	 Any plant materials that need to be substituted in lieu of those called out in the landscaping plan 

should be native species, as recommended by the Bureau of Environmental Services. 

Applicant shall maintain all berms, trees, shrubs, pathways, pavers and ground cover consistent 

with Exhibir H.40d. 

D.	 Applicant shall submit to the Bureau of Development Services, as part of the building pennit 
review process, a specifrc Emergency Notification Plan that has been approved by the City of 
Portland Office of Emergency Management, to provide emergency notice alerts to 

owners/occupants of real property with an elevation of 396 feet elevation or lower (such 

notification area not to extend beyond 500 feet from any Site boundary). 

; Hearings Officer 

t[\fuo.^ G ?-r>t tD^r"T 

Application Determined Complete: December 30, 2010 

Report to Hearings Officer: February 4,2011 
Revised Staff Report to Hearings OffÌcer: February lI,20II 
Decision Mailed: Ilvfay 9,2011 
Last Date to Appeal: 4:30 p.m., May23,20tI 
Effective Date (if no appeal): l/4ay 24,2011 Decision may be recorded on this date. 

Conditions of Approval. This project may be subject to a number of specific conditions, listed 

above. Compliance with the applicable conditions of approval must be documented in all related 
permit applications. Plans and drawings submitted during the permitting process must illustrate 
how applicable conditions of approval are met. Any project elements that are specifrcally required 

by conditions of approval mu$t be shown on the plans, and labeled as such. 

These conditions of approval run with the land, unless modified by future land use reviews. As 
used in the conditions, the term "applicant" includes the applicant for this land use review, any 
person undertaking development pursuant to this land use review, the proprietor of the use or 
development approved by this land use review, and the current owner and future owners of the 
property subject to this land use review. 

Appeal of the decision. ANY APPEAL OF THE HEARINGS OFFICER'S DECISION MUST BE 
FILED AT 1900 SW 4rH AVENUE, PORTLAND, OR 97201 (503-823-7526). Unril 3:00 p.m., 

Tuesday through Friday, file the appeal at the Development Services Center on the first floor. 
Between 3:00 p.rn. and 4:30 p.m., and on Mondays, the appeal must be submitted at the Reception 
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Desk on the 5th Floor. An appeal fee of $5,71ó.50 will be charged (one-half of the application 
fee for this case). lnformation and assistance in filing an appeal can be obtained from the Bureau of 
Development Services at the Development Services Center. 

Who can appeal: You may appeal the decision only if you wrote a letter which is received before 
the close of the record on hearing or if you testified at the hearing, or if you are the property owner 
or applicant. If you or anyone else appeals the decision of the Hearings Officer, only evidence 
previously presented to the Hearings Officer will be considered by the City Council. 
Appeal Fee Waivers: Neighborhood associations recognized by the Office of Neighborhood 
Involvement may quali$ for a waiver of the appeal fee provided that the association has standing to 
appeal. The appeal must contain the signafure of the Chairperson or other person_authonzed by the 
association, confirming the vote to appeal was done in accordance with the organization's bylaws. 

Neighborhood associations, who wish to qualifu for a fee waiver, must complete the Tþe III 
Appeal Fee Waiver Request for Organizations Form and submit it prior to the appeal deadline. The 
Type III Appeal Fee Waiver Request for Organizations Form contains instructions on how to apply 
for a fee waiver, including the required vote to appeal. 

Recording the final decisÍon.
 
If this Land Use Review is approved the final decision must be recorded with the Multnomah
 
County Recorder. A few days prior to the last day to appeal, the City will mail instructions to the
 
applicant for recording the documents associated with their final land use decision.
 
o 	Unless appealed, The final decision may be recorded on or after the day following the last day 

to appeal. This date will be identified in the Hearings Officer's decision.
 
r I building or zoning permit will be issued only after the final decision is recorded.
 

The applicant, builder, or a representative may record the final decision as follows: 
o 	By Mail: Send the two recording sheets (sent in separate mailing) and the final Land Use 

Review decision with a check made payable to the Multnomah County Recorder to: Multnomah 
County Recorder, P.O. Box 5007, Portland OR 97208. The recording fee is identified on the 
recording sheet. Please include a self-addressed, stamped envelope. 

o 	In Person: Bring the two recording sheets (sent_in separate mailing) and the frnal Land Use 
Review decision with a check made payable to the Multnomah County Recorder to the County 
Recorder's office located at 501 SE Hawthorne Boulevard,#158, Portland OR 97214. The 
recording fee is identified on the recording sheet. 

For further inforniation on recording, please call the County R.ecorder at 503-988-3034 
For further information on your recording documents please call the Bureau of Developrnent 
Services Land Use Services Division at 503-823-0625. 

Expiration of this approval. An approval expires three years from the date the final decision is 
rendered unless a building permit has been issued, or the approved activity has begun. 

http:5,71�.50
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Where a site has received approval for rnultiple developments, and a building permit is not issued 
for all of the approved development within three years of the date of the final decision, a new land 
use review will be required before a permit will be issued for the remaining development, subject to 
the Zoning Code in effect at that time. 

Zone Change and Comprehensive Plan Map Amendment approvals do not expire. 

Apptying for your permits. A building permit, occupancy permit, or development permit may be 
required before carrying out an approved project. At the time they apply for a permit, permittees 
must demonstrate compliance with: 

. All conditions imposed herein; 

. All applicable development standards, unless specifically exempted as part of this land use 
review; 

. All requirements of the building code; and 

. All provisions of the Municipal Code of the City of Portland, and all other applicable 
ordinances, provisions and regulations of the City. 
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EXHIBITS 
NOT ATTACHED LINLESS INDICATED 

,A. Applicants'Statement
l. 120-day waiver 

B. ZoningMap (attached) 
C. Plans and Drawings 

1. Site Plan existing conditions 
2. Site plan proposed landscaping and development 

D. Notification information 
1. Request for response 
2. Posting letter sent to applicant 
3. Notice to be posted 

4. Applicant's statement certifoing posting
 
5 Mailing list
 
6. Mailed notice 

E. Agency Responses 
1. Bureau of Environmental Services 
2. Bureau of Transportation Engineering and Development Review 
3. Water Bureau 
4. Fire Bureau 
5. Site Development Review Section of Bureau of Development Services 
6. Bureau of Parks, Forestry Division 

F. Letters: None received by publication date 
G. Other 

1. Original LUR Application 
2. Site History Research 

H. Received in the Hearings Office 
1. Hearing Notice - Cate, Sylvia 
2. Staff Repoft - Cate, Sylvia 
3. 2ll0ll1 Memo - Cate, Sylvia 
4. Revised Staff Report - Cate, Sylvia 
5. 2ll4l|1 letter - Leopold, Kayla Mary 
6. Letter - Lamb, Olivia 
7. 2ll0ll1 letter - Ottmar, Virginia 
8. 2llllll letter - Carmody, Joseph 
9. 2lI4lTl letter - Scribner, Terri
 
I0.2ll5ll1 Memo with attachments - Cate, Sylvia
 

a. Site History Research - Cate, Sylvia
b. I-and Use Reviews - Cate, Sylvia 
c. 4116182 Letter regarding Metzger Water District Application for Conditional Use Permit 

- CU 99-80 - Cate, Sylvia 
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d. Staff Report and Recommendation to the Hearings Officer - PC File CU 99-80 - Cate, 
Sylvia 

e. Staff Report and Recommendation to the Planning Commission - PC File CU 99-80 -
Cate, Sylvia

f. Appeal of the Hearings Officer or Planning Commission's Decision - Cate, Sylvia 
g. Appeal reasons - Cate, Sylvia
h. Report and Decision of the Hearings Officer - CU 99-80 - Cate, Sylvia
i. Appellant Statement - Cate, Sylvia
j. Report and Decision of the I{earings Officer - CU 99-80 - Cate, Sylvia 
k. Page received lll4l80 at Bureau of Planning - Labeled Exhibit 1 - Cate, Sylvia
l. Report and Decision of the Hearings Officer - CU 99-80 - Page l0 - Cate, Sylvia 
m.l2lllS0letter from Robert L. Fuller, Ch2M Hill - Cate, Sylvia 
n. Zoning Map - CU 99-80 Exhibit 3 - Cate, Sylvia 
o. Vicinity Map - CU 99-80 Exhibit 2 - Cate, Sylvia 
p. Proposed Storage Facilities Site Plan - Exhibit 5 - Cate, Sylvia 
q. Land Use Map - CU 99-80 Exhibit 4 - Cate, Sylvia 
r. 1l28l8l Memo from Bureau of Water Works, Engineering Division, CU 99-80 - Cate, 

Sylvia 
s. Proposed Storage Facilities - Cate, Sylvia 
t. ll29l8l Supplemental Information, CU 99-80 - Cate, Sylvia 
u. Sun Shadows - Cate, Sylvia 
v. Existing Site Plan - Cate, Sylvia 
w. Proposed Pump Station - Cate, Sylvia 
x. Comprehensive Plan Considerations - Attachment 3 - CU 99-80 - Cate, Sylvia 
y. 5l29l8l letter to Council from Frank N. Frost, Chief Planner - Cate, Sylvia 

11. Letter from Ester D. McGinnis - Cate, Sylvia
 
12.2ll3lll letter from Irwin C. Schoonover - Cate, Sylvia
 
13. Letter from Jim Linman - Cate, Sylvia 
14.2ll4ll l letter - Perkins, Robert 
15.2ll5l11 letter - Trullinger, Nancy 
16. Letter - Osborne, Charles S.
 

17.2/I5ll1 letter - Ruckwardt, Matthew and Elizabeth
 
18. PowerPoint Presentation printout - Cate, Sylvia 
19. Testirnony - Smith, Dean 

a. FAR Comparisons - Smith, Dean 
20.2115111 letter - Clopton, Mike and Gayle 
2I. Letter from Jack Klinker, Ashcreek NA - Klinker, Jack 
22.Testimony (5 copies) - Smith, Dean 

a. FAR Comparisons (5 copies) - Smith, Dean 
b. FAR Comparisons - Smith, Dean 

23. Letter - Donner, Nancy 
a. PortlandMaps printouts - Donner, Nancy 

24. Photos - Ruhnke, Lyndon 
25. Memo - Ruhnke, Lyndon 
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26. Google Maps printout - 8011 SW 62nd Place - Ruhnke, Lyndon
 
27.2ll0ll I letter'from Tara Ruhnke with attachment - Ruhnke, Lyndon
 

a. PPDS Address/Case Display - 6217 SW Garden Home Rd. - Ruhnke, Lyndon 
28. Google Maps printouts - Ruhnke, Lyndon 
29. Drawing by Grace Ruhnke - Ruhnke, Lyndon 
30. Petition - Ruhnke, Lyndon
 
31.2115/l I letter - Ottmar, Perry
 
32. Letter - Phillips, Sharon R. 
33. Letter - Crall, Mike
 
34.Lettw - Osborne, Charles S.
 

35.211ll11 letter - Ruhnke, Tara
 
3ó. Record to be held open further - Goodell, Chris
 
37. Record to be held open further - Cate, Sylvia
 
38.2/l7ll l letter - Baer, Dr. Charold
 
39.2ll3l11 letter - Larson, Robert M.
 
40. Letter of Transmittal with attachments - Goodell, Chris 

a. 4/5111 letter - Goodell, Chris 
b. 3ll7ll I Project Update - Goodell, Chris 
c. Updated Draft Landscape Plan - Goodell, Chris (attached) 
d. Full-size Updated Draft Landscape Plan - Goodell, Chris 
e. At Planting - Goodell, Chris 
f. At Maturity - Goodell, Chris 

41. Preliminary Plans - Cover Sheet with Vicinity and Site Map - Goodell, Chris (attached) 
a. Existing Conditions Plan - Goodell, Chris (attached) 
b. Preliminary Tree Removal and Preservation, Demolition, Clearing, Grading, and 

Erosion Control Plan - Goodell, Chris 
c. Preliminary Tree Removal, Preservation, and Mitigation Notes - Goodell, Chris 
d. Preliminary Site Plan - Goodell, Chris (attached) 
e. Preliminary Storm Drainage Plan - Goodell, Chris 
f. Preliminary Water Facility Plan - Goodell, Chris 
g. Preliminary Landscape Plan - Goodell, Chris 
h. Household Living Analysis Plan - Goodell, Chris
 

42.Full size plans - Cover Sheet with Vicinity and Site Map - Goodell, Chris
 
a. Full size plans - Existing Conditions Plan' Goodell, Chris 
b. Full size plans - Preliminary Tree Removal and Preservation, Demolition, Clearing, 

Grading, and Erosion Control Plan - Goodell, Chris 
c. Full size plans - Preliminary Tree Removal, Preservation, and Mitigation Notes -

Goodell, Chris 
d. Full size plans - Preliminary Site Plan - Goodell, Chris 
e. Full size plans - Preliminary Storm Drainage Plan - Goodell, Chris 
f. Fuli size plans - Preliminary Water Facility Plan - Goodell, Ch¡is 
g. Full size plans - Preliminary Landscape Plan - Goodell, Chris 
h. Full size plans - Household Living Analysis Plan - Goodell, Chris 

43. Exhibit Number Not Used - Hearings Office 
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44. Exhibit Number Not Used - Hearings Office
 
45.Letter - Stenerson, Travis
 
46.Letter - Stenerson, Elizabeth
 
47. Lntter - Carmody, Joseph and Liam
 
48.4ll4ll I Memo - Cate, Sylvia
 
49.l-etter dated 4ll5lll - Lamb, Olivia
 
50. Letter dated 4l15ll I - Smith, Dean 
5 1. Letter of Transmittal with attachments - Goodell, Chris 

a. Submittal - Goodell, Chris 
b. Preliminary Tree Height Survey - Goodell, Chris 
c. Preliminary Existing and Proposed Widths - Goodell, Chris 
d. Preliminary Shadow Plan - Goodell, Chris 
e. Preliminary Shadow Plan - Goodell, Chris 
f. Stormwater Management Report - Pavement Alternative - Goodell, Chris 
g. Pre-Developed Stormwater Catchment Map - Goodell, Chris 
h. Post-Developed Stormwater Catchment Map - Goodell, Chris 

52.4/15/11 letter - Ruhnke, Lyndon - Submitted After Record Closed 
53.412211I Applicant's Final Written Argument to the Hearings Officer letter from Mark 

Knudson - Goodell, Chris 
a. 4l22lI1 letter - Goodell, Chris 
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and Eroundcovers pnovide pedestnian scale nelatinE to 
Èhe surrounding neighbon!'lood. 
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1900 SW Fourth Ave., Suite 5000 
City of Portland Portland, Oregon 97201 

Telephone: (503) 823-7300Bureau of Deyelopment Seruices_	 TDD: (503) 823{868 
FAX: (503) 823-s630Land Use Services Division www. portlan d onl ine. conVbds 

Request firr:
 
tr ì-a"d U*ã H"rr¡ng to be Rescheduted þn"coø to be hetd open tuÉher .


elr Þf?¿Et Þtøa,vuwp

Case lnformation: 	 ' {2 

1. Appricant: TUar¿rru Vau{t' Watear- \slrø'cr 
2. LÜ'case Numher: lO - ?&q54 C{/ AÞ
 
a) Hearings Office Case Numben fiO 4t CIOO 3 |
 
4. BDS Planner: lXt-V(A C¡ç; 
5.	 Date Application Deemed Complete:
 

*'*)-' R Record Closino;
 
6.	 Scheduled Date: J ULY 14 âII 
7. Requested Date:
 
B, Present 1 20dav deadline Jir¿-V 2 .?ÕU
 
9.	 New 120-dav deadline 
10.	 # Days between scheduled
 

and reouested dates:
 

Reque-st for Rescheduled Hearing Date OR Request for Record to 

The applicant requests the continuance gf lhe process by I rescheduling ge þaring ORd
 
holding the record open turther trom 'T /+il¿.y),t -, 
(line 6 date above) to -ü1lJ3srl (line 7'date 
above). 

The applicant agrees to extend the l20day clock deadline tor Q days (a length of time not þss
 
than the number of days set forth in line l0 above).
 

Applícant's Slgnature: 

Print Name:	 Date 

OR
 
Representratlve's
 

Print Name: 

BDS staff concurs with the above Applicant's reqr.rest for a rescheduled hearing date or request to 
hold the record open further. 

BDS Planne¡'s Signature:	 ..ë-b*zott 
Date: 

6l tloe 
Y: LTEAtt{*Records Management\Yvonne \HO FORMS \ RESCHEDULE ot Record Opcn Ðxtcnsion 
Request 

ta^4ß5q
CASENOJ 4­'9-¿--*
ÐXHlRTI 



1. 	SUBMISSION OF LEGAL ARGUMENT 

On-the record appeals are limited to legal argument only. The only evidence that will be 
considered by the City Council is the evidence that was submitted to the Hearings 
Officer prior to the date the Hearings Officer closed the evidentiar5r record. Parties may
refer to and criticize or make arguments in support of the validity of evidence received 
by the Hearings Officer. However, parties may not submit new evidence to supplement 
or rebut the evidence received by the Hearings Officer. 

b.	 Legal argument may be mailed to the Council Clerk, 1221 SW Fourth Avenue, Room 
140, Portland, OR 97204. Written legal argument must be received by the time of the 
hearing and should include the case file number. 

c.	 Legal argument may be submitted orally (see below). 

2. 	COUNCIL REVIEW 

a. 	The order of appearance and time allotments are generally as follows: 

Staff Report	 1O minutes 
Appellant	 10 minutes 
Supporters of Appellant	 3 minutes each 
Principal Opponent	 15 minutes 
Other Opponents	 3 minutes each 
Appellant Rebuttal	 5 minutes 
Council 

b. The applicant has the burden of proof to show that the evidentiary record. compiled by
the Hearings Officer demonstrates that each and every element of the approval criteria 
is satisfied. If the applicant is the appellant, the applicant may also argue the criteria 
are being incorrectly interpreted, the wrong approval criteria are being applied or 
additional approval criteria should be applied. 

c. In order to prevail, the opponents of the applicant must persuade the City Council to 
find that the applicant has not carried the burden of proof to show that the evidentiary 
record compiled by the Hearings Officer demonstrates that each and every element of 
the approval criteria is satisfied. The opponents may wish to argue the criteria are 
being incorrectly applied, the wrong approval criteria are being applied or additional 
approval criteria should be applied. 

3. 	OTHER INFORMATION 

a. Prior to the hearing, the case file and the Hearings Officer decision are available for review, by 
appointment, at the Bureau of Development Services, 1900 SW 4tl'Avenue, #5000, Portland, OR 
97201. Call503-823-7617 to make an appoint to review the fìle. 

Y:\Team_Records Mgmt\APPEAL CASESVIEARING PROCESS Forms 
June 2009 




