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Misc. Contracts and Agreements 
No.27,211 

INTERGOVERN MENTAL AGREEMENT
 
l-205 Multiuse Bike/Pedestrian Path (MUP) lmprovements
 

Near NE 97th Avenue at Glisan Street
 

THIS AGREEMENT is made and entered into by and between the STATE OF OREGON, 
acting by and through its Department of Transportation, hereinafter referred to as 
"ODOT"; and the CITY OF PORTLAND, acting by and through its elected officials, 
hereinafter referred to as "ClW," both herein referred to individually or collectively as 
"Part¡/" or "Parties". 

RECITALS 

1. East Portland Freeway (l-205) is a part of the state highway system under the 
jurisdiction and control of the Oregon Transportation Commission (OTC). NE gTth
 

Avenue is a part of the city street system under the jurisdiction and control of CITY.
 

2. Bythe authoritygranted in Oregon Revised Statute (ORS) 190.110, state agencies 
may enter into agreements with units of local government for the performance of any 
or all functions and activities that a party to the agreement, its officers, or agents 
have the authority to perform. r ,.* * , ï, 

3. ODOT constructed a multi-use path, hereinafter referred to as "l-205 MUP", for 
bike/pedestrian transportation use contiguous to l-205. CITY is constructing street and 
stormwater improvements along NE 97th Avenue, which includes curbs, sidewalks 
and landscaping in the vicinity of the l-205 MUP. CITY has proposed to perform the 
work for the improvements to the l-205 MUP as they are already constructing in the
 
area. ODOT is contributing funds for the l-205 MUP improvements.
 

NOW THEREFORE, the premises being in general as stated in the foregoing Recitals, it 
is agreed by and between the Parties hereto as follows: 

TERMS OF AGREEMENT 

1. Under such authority, ODOT wishes to retain the services of CITY to design and 
construct improvements to a portion of the l-205 MUP. The design and improvements 
shall include bike path surface improvements and new stormwater management 
facilities consisting of stormwater curb extensions to resolve problems with surface 
water on the path, hereinafter referred to as "Project". The location for the Project is 
as shown on the sketch map attached hereto, marked Exhibit A, and by this 
reference made a part hereof. 

2. The Project will be financed at an estimated cost, not to exceed, $50,000 in funds 
available to ODOT. ODOT shall provide said payment in one lump sum payment. 
CITY shall be responsible for any Project costs beyond the estimate and for all CITY 
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CITY OF PORTLAND/ODOT 
Agreement No. 27 ,112 

activities on their adjacent project on CITY right of way. Eligible costs include 
construction, project management, engineering, and financing. Construction costs 
will be based on the quantities as shown in Exhibit B. Costs other than construction 
will be allocated on the ratio of direct ODOT construction costs to direct ClTy
construction costs based on unit prices in the 60% estimate and the proportion will 
not be rebalanced based on the actual bid. Quantities including the ratio of ClTy to 
ODOT will be based on as-builts, ODOT shall pay for onethird of the cost of two 
stormwater curb extensions controlling water run-off for the l-205 MUP, the first one 
being at the southwest corner of NE 97th Avenue & Glisan Street within the ClTy
right-of-way and the second one being the next stormwater curb extension to the 
south, on the west side of NE gTth Avenue, also within the CITY right-of-way . 

3' 	This Agreement shall become effective on the date all required signatures are 
obtaíned and shall remain in effect for the purpose of ongoing maintenance 
responsibilities for the useful life of the facilities constructed as part of the Project.
The useful life is defined as twenty (20) calendar years. The Project shall be 
completed within five (5) calendar years following the date of final execution of this 
Agreement by both Parties. 

CITY OBLIGATIONS 

1.	 CITY shall perform the work described in Exhibit B. 

2.	 CITY shall obtain a permit to "Occupy or Pedorm Operations upon a State Highway"
from assigned ODOT District 28 Project Manager prior to construction, as well ãs 
engineering design review approval from ODOT. CITY agrees to comply with all
provisions of said permit(s), and shall require its developers, contractors, 
subcontractors, or consultants performing such work to comply with such permit and 
review provisions. 

3.	 CITY shall, prior to its advertisement for construction bid proposals, provide the 
Project preliminary and final plans and specifications to ODOT's District 28 project 
Manager and Region 1 Bike/Pedestrian Coordinator for review and wriiten 
concurrence. ODOT District 28 Manager shall coordinate all such review, 

4.	 CITY shall keep accurate cost accounting records. CITY shall prepare and submit an 
itemized invoice after substantial completion of construction directly to ODOT's 
Project Manager for review and approval. The invoice shall be for the lump sum 
amount for CITY's seryices, described herein, and shall be in a form identifying the 
Project, the Agreement number, the invoice number or the account number or both,
and will itemize all expenses for which reimbursement is claimed. Under no 
conditions shall ODOT's obligations exceed $S0,000 for the project. 
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5' CITY shall not enter into any subcontracts for any of the work scheduled under this
 
Agreement without obtaining prior written approval from oDor
 

6. All employers, including CITY, that employ subject workers who work under this
 
Agreement in the State of Oregon shall comply with ORS 656.01T and provide the
 
required Work_ers' Compensation coverage unless such employers are exempt

under ORS 656.126. CITY shall ensure that each of its subcontiact,ors complies wiih
 
these requirements. 

7 ' CITY shall perform the service under this Agreement as an independent contractor
 
and shall be exclusively responsible for all costs and expenses related to its
 
employment of individuals to perform the work under this Agieement including, but
 
not limited to, retirement contributions, workers' compenlation, unemplo/ment
taxes, and state and federal income tax withholdings. 

I' 	CITY acknowledges and agrees that ODOT, the Oregon Secretary of State's Otfice,
and their duly authorized representatives shall have acces-s to the books,
documents, papers, and records of CITY which are directly pertinent to the specific-excerpts,Agreement for the purpose of making audit, examination, and tranäcripts
for a period of six (6) years after final payment. Copies of applicable records shall be
made available upon request. Payment for costs of copies is reimbursable by
ODOT, 

I' 	CITY shall perform the service under this Agreement as an independent contractor
and shall be exclusively responsible for all costs and expenses related to its 
employment of individuals to perform the work under this Agieement including, but 
not limited to, retirement contributions, workers compensatioñ, unemployment taxes,
and state and federal income tax withholding. 

10.ClTY shall require its contractor(s) and subcontractor(s) that are not units of local 
government as defined in ORS 190.003, if any, to indemnify, defend, save and hold 
harmless the State of Oregon, Oregon Transportatíon Commission and its members,
Department of Transportation anã its officärs, employees and agents from and
against any and all claims, actions, liabilities, damages, lossesl or expenses,
including attorneys' fees, arising from a tort, as now oi hereafter defined in ORS 
30.260, caused, or alleged to be caused, in whole or in part, by the negligent or
willful acts or omissions of CITY's contractor or any of the- officers, agents,
employees or subcontractors of the contractor( "Claims"). lt is the specific intention 
of the Parties that the ODOT shall, in all instances, except for Claims arising solely
from the negligent or willful acts or omissions of the ODOT, be indemnineO ny tne 
contractor and subcontractor from and against any and all claims. 

11'Any such indemnification shall also provide that neither the ClTy's contractor and 
subcontractor nor any attorney engaged by CITY's contractor and subcontractor 



",i i: . t 4,hT "11 

CITY OF PORTLAND/ODOT
 
Agreement No. 27 ,112
 

shall defend any claim in the name of the State of Oregon or any agency of the State 
of Oregon, nor purport to act as legal representative of the Staté oioregon or any of
its agencies, without the prior written consent of the Oregon Attorney General. The
State of Oregon may, at anytime at its election assume its own defense and 
settlement in the event that it determines that CITY's contractor is prohibited from 
defending the State of Oregon, or that CITY's contractor is not adequätely defending
the State of Oregon's interests, or that an important governmental principle is a"t 
issue or that it is in the best interests of the State of Oregon to do so. thu State of 
Oregon reserves all rights'to pursue claims it may have against CiTy's contractor if 
the State of Oregon elects to assume its own defense, 

12'CITY shall comply with all federal, state, and local laws, regulations, executive 
orders and ordinances applicable to the work under this Agreement, including,
without limitation, the provisions of ORS 279C.505 ,27gC.515,álg}.SZO, Z7gC.Sió
and 2798.270 incorporated herein by reference and madéã part trereof. Without 
limiting the generality of the forego_ing, CITY expressly agrees to comply with (i) Tifle-504V!pf Civil Riohts Act of 1964; (ii) Title. V and Section of the Rehaui¡tat¡on'Âct;î
1973: (iii) the Amçripqns with Disabil¡t¡es nct of tgg
regulations and administrative rules established pursuant to the toregoing lawò; and 
(v) all other applicable requirements of federal and state civil rights añd rehabilitation 
statutes, rules and regulations. 

13.|f CITY chooses to assign its contracting responsibilities to a consultant or 
contractor, CITY shall inform the consultant or contractor of the requirements of 
ORS 276.071, to ensure that the public contracting laws within ORS Chapters 27gA,
2798 and 279C are followed. 

14' lf CITY enters into a construction contract for performance of work on the project, 
then CITY will require its contractor to provide the following: 

a. Contractor shall indemnify, defend and hold harmless ODOT from and against all 
claims, suits, actions, losses, damages, liabilities, costs and expenseð of any
nature whatsoever resulting from, arising out of, or relating to the activities oÎ 
Contractor or its officers, employees, subcontractors, oi agents under the 
resulting contract, 

b. Contractor and CITY shall name ODOT as a third party beneficiary of the 
resulting contract. 

c' Commercial General Liability. Contractor shall obtain, at Contractor's expense,
and keep in effect during the term of the resulting contract, Commercial General 
Liability lnsurance covering bodily injury and property damage in a form and with 
coverages that are satisfactory to ODOT. This insurance will include personal
and advertising injury liability, products and completed operations. Coverage may 
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be written in combination with Automobile Liability lnsurance (with separate
limits). Coverage will be written on an occurrence basis, lf written'in conjunction
with Automobile Liability the combined single limit per occurrence will not be less 
than $ 1,000,000 for each job site or location. Each annual aggregate limit will 
not be less than g 2,000,000, 

d. Automobile l-iability. Contractor shall obtain, at Contractor's expense, and keep in 
effect during the term of the resulting contract, Commercial Business Automo'bile 
Liability lnsurance covering all owned, non-owned, or hired vehicles. This 
coverage may be written in combination with the Commercial General Liability
lnsurance (with separate limits). Combined single limit per occurrence will not bó 
less than $1,000,000. 

e. Additional lns_t-'red. The liability insurance coverage, except Professional Liability,
Errors and Omissions, or Workers' Compensation, if included, required fór 
performance of the resulting contract will include ODOT and its divisions, officers 
and employees as Additional lnsured but only with respect to Contractor's 
activities to be performed under the resulting contract. Coverage will be primary
and non-contributory with any other insurance and serf-insurancê. 

f' 	Notice of Cancellation or Change. There shall be no cancellation, material 
change, potential exhaustion of aggregate limits or non-renewal of insurance 
coverage(s) without thirty (30) days written notice from Contractor's or its 
insurer(s) to ODOT. Any failure to comply with the reporting provisions of this 
clause will constitute a material breach of the resulting contract and will be 
grounds for immediate termination of the resulting contract and this Agreement. 

16.C|TY is responsible for and ensures that all survey monuments recorded with a 
county and withín or adjacent to the highway right of way shall be preserved in 
accordance with ORS 209.140 and 209.150, Any such monumentation that is 
damaged or removed during the course of the Project must be replaced in 
compliance with ORS Chapter 209 stipulations, the State Right of Way
Monumentation Policy, and at ClTy's own expense. 

17.C|TY is also responsible, at its own expense,.for replacement of any additional 
ODOT survey marks or other monumentation not recorded with a couñty that are 
damaged or removed during the course of the Project, ln the event of such 
replacement, CITY shall contâct ODOT's Geometronics Unit for replacement
procedures. 

18'CITY shall, upon successful completion and acceptance of each portion of the 
Project by ODOT, relinquish all physical improvements made as part of Project's l­
205 MUP improvements to ODOT as may be determined by the Parties respective 
areas of jurisdiction, Any and all design drawings, manufacturer or contractor's 
warranties, guarantees, operation manuals or similar items necessary to operate or 
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maintain the physical improvements will be provided to ODOT at the time of 
relinquishment. 

19'CITY shall retain ownership and maintain the stormwater management facilities 
constructed as part of the Project. All ownership and maintenance responsibilities of 
the other Project portions and facilities of the l-205 MUP shall remain an ODOT 
expense. 

20' CITY shall provide to ODOT permanent mylar "as constructed" plans for work on 
state highways. lf CITY redrafts the plans, done in Computer Aided Design and 
Drafting (CADD) or Microstation, to get the "as constructed" set, and they follow the 
most current version of the "Contract Plans Development Guide, Volume 1 Chapter
16' EV 
16.pdf, CITY shall provide to ODOT a Portable Document formai (pOf) Rle anO a 
paper copy of the plan set. 

21.C|TY certifies and represents that the individual(s) signing this Agreement has been 
authorized to enter into and execute this Agreement on behalf of CITY, under the 
direction or approval of its governing body, commission, board, officers, members or 
representatives, and to legally bind ClTy. 

22. CITY's Project Manager for this Project is Andrew Aebi (1120 SW Sth Avenue, Suite#800, Portland, oR 91204; phone: s03-g23-564g Email: 
andrew.aebi@portlandoregon.gov, or assigned designee upon individual's absence. 
CITY shall notify the other Party in writing of any contact information changes during
the term of this Agreement. 

ODOT OBLIGATIONS 

1. As described in CITY Obligations, Paragraph 4, ODOT shall reimburse ClTy for 
agreed upon Project activity expenses upon receipt of the single itemized, invoice by
ODOT's Project Manager for review and approval. Payment shall be made upoñ
final inspection and approval by ODOT District 28 and the Region 1 Bike/Pedestrian
Coordinator. Under no conditions shall ODOT's obligations exceed $S0,000,
including all expenses. ODOT shall reimburse CITY within thirty (30) days of the 
invoice date as long as the Project is ready for final inspection within this timeframe. 

2' ODOT certifies, at the time this Agreement is executed, that sufficient funds are 
available and authorized for expenditure to finance costs of this Agreement within 
ODOT's current appropriation or limitation of the current biennial budget. 

3. ODOT grants authority to CITY to enter upon ODOT right of way for the construction 
of this Project as provided for in "Occupy or Perform Operations upon a State 
Highway" permit to be issued by ODOT District 28 Office, 
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4. ODOT shall continue to perform and the pay all costs for maintenance to the l-20S 
MUP except for the Project stormwater curb extensions, which shall be maintained 
by the CITY, ODOT shall not pay landscape maintenance except to the extent 
necessary to mitigate impacts to grade changes, cuts and fills, or other vertical 
impacts necessary to rebuild the l-205 MUP, as well as lawn seeding or other 
planting necessary for erosion control. The stormwater curb extensions, including
vegetation planting necessary to drain the street and l-205 MUP are not considered 
a landscape expense and are maintained by ClTy. 

5. ODOT certifies, at the time this Agreement is executed, that sufficient funds are 
available and authorized for expenditure to finance costs of this Agreement within 
ODOT's current appropriation or limitation of the current biennial budget. 

6' ODOT must identify any survey marks or other monumentation on the l-205 MUp or 
ODOT right of way and not recorded with a county to CITY prior to the start of 
construction per CITY Obligation No. 16. 

7. QIOT's Project Manager for this Project is Mike Strauch, District 28 Manager, g200 
sE Lawnfield Road, clackamas, oR 97015, phone: 971-623-6200, Email:
 
Michael.L.Strauch@odot.state.or.us, 
 , or assigned designee upon individual's
 
absence.
 

B' ODOT shall notify the other Party in writing of any contact information changes
during the term of this Agreement. 

GENERAL PROVISIONS 

1. This Agreement may be terminated by mutual written consent of both Parties. 

2. ODOT may terminate this Agreement effective upon delivery of written notice to 
CITY, or at such later date as may be established by ODOT, under any of the 
following conditions: 

a. lf CITY fails to provide services called for by this Agreement within the
 
time specified herein or any extension thereof.
 

b. lf CITY fails to perform any of the other provisions of this Agreement, or
 
so fails to pursue the work as to endanger performance of this
 
Agreement in accordance with its terms, and after receipt of written
 
notice from ODOT fails to correct such failures within ten (10) days or
 
such longer period as ODOT may authorize.
 

,c. lf ODOT fails to receive funding, appropriations, limitations or other
 
expenditure authority sufficient to allow ODOT, in the exercise of its
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reasonable administrative discretion, to continue to make payments for 
performance of this Agreement, provided that the rescission of funding
is made in writing and is received by the CITY project manager before it 
has adveftised for bids for construction of the project. 

d' lf federal or state laws, regulations or guidelines are modified or 
interpreted in such a way that either the work under this Agreement is 
prohibited or oDor is prohibited from paying for such woik from the 
planned funding source. 

4. Any termination of this Agreement shall not prejudice any rights or obligations
accrued to the Parties prior to termination. 

5,	 !f any third pafty makes any claim or brings any action, suit or proceeding alleging a 
tort as now or hereafter defined in ORS 30.260 ("Third Party Claim") agãinst OOÓf 
or CITY with respect to which the other Party may have liability, tl-re ñotified party 
must promptly notify the other Party in writing of the Third Party Claim and deliver to
tfe 9!her Party a copy of the claim, process, and all legal pleãdings wíth respect to 
the Third Party Claim. Each Party is entitled to participàte ìn the dãfense of a Third 
Pafty Claim, and to defend a Third Party Claim with counsel of its own choosing.
Receipt by a Party of the notice and copies required in this paragraph an-d 
meaningful opportunity for the Party to participate in the investigation, dðfense and 
settlement of the Third Party Claim with counsel of its own choòsing are conditions 
precedent to that Party's liability with respect to the Third party claim, 

6. With respect to a Third Party Claim for which the ODOT is joinfly liable with the ClTy
(or would be if joined in the Third Party Claim ), the ODOT slrall contribute to the 
amount of expenses (including attorneys' fees), judgments, fines and amounts paid
in settlement actually and reasonably incurred and paid or payable by the ClTy in 
such proportion as is appropriate to reflect the relative fault of t-fre OOóf on the one 
hand and of the CITY on the other hand in connection with the events which resulted 
in such expenses, judgments, fines or settlement amounts, as well as any other 
relevant equitable considerations. The relative fault of the ODOT on the one hand 
and of the CITY on the other hand shall be determined by reference to, among other 
things, the Parties' relative intent, knowledge, access to lnformation and oppõrtunity 
to correct or prevent the circumstances resulting in. such expenses, judgments, fineô 
or settlement amounts. The ODOT's contribution amount in any instanie is capped
to the same extent it would have been capped under Oregon law, including'¡ìe
Oregon Tort Claims Act, ORS 30.260 to 30.300, if the ODOT had sole liability i-n tf'e 
proceeding. 

7. 	With respect to a Third Party Claim for which the CITY is joinfly liable with the ODOT
(or would be if joined in the Third Party Claim), tne ClTy shall contribute to the 
amount of expenses (including attorneys' fees), judgments, fines and amounts paid 
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in settlement actually and reasonably incurred and paid or payable by the ODOT in 
such proportion as is appropriate to reflect the relative fauli oi the ClÎy on the one
hand and of the ODOT on the other hand in connection with the events which 
resulted in such expenses, judgments, fines or settlement amounts, as well as any
other relevant equitable considerations. The relative fault of the ClTy on the one 
hand and of the ODOT on the other hand shall be determined by reference to, 
among other things, the Parties' relative intent, knowledge, access to information 
and opportunity to correct or prevent the circumstances resulting in such expenses,
judgments, fines or settlement amounts. The CITY's contribuiion amount in any
instance is capped to the same extent it would have been capped under Oregon law,
including the Oregon Tort Claims Act, oRS 30.260 to 30.300, if it had sote liãbility in 
the proceeding. 

B. The Parties shall attempt in good faith to resolve any dispute arising out of this 
Agreement, ln addition, the Parties may agree to utilize a jointly selecteð mediator or
arbitrator (for non-binding arbitration) to resolve the dispute sfrórt of litigation, 

9. This Agreement may be executed in several counterparts (facsimile or othen¡yise) all 
of which when taken together shall constitute one agreement binding on all parties, 
notwithstanding that all Parties are not signatories to the same coúnterpart, Each 
copy of this Agreement so executed shall constitute an original. 

10.This Agreement and attached exhibits constitute the entire agreement between the 
Parties on the subject matter hereof. There are no understan-dings, agreements, or 
representations, oral or written, not specified herein regarding tñis Rgreement. No 
waiver, consent, modification or change of terms of this Agreement sfràil bind either 
party unless in writing and signed by both Parties and all necessary approvals have
been obtained. Such waiver, consent, modification or change, ii rãd", shall be 
effective only in the specific instance and for the specific purpóse given. The failure 
of ODOT to enforce any provision of this Agreement shall noi constitute a waiver by
ODOT of that or any other provision. 

THE PARTIES, by execution of this Agreement, hereby acknowledge that its signing
representatives have read this Agreement, understand it, and agree to Oe bound OV itõ 
terms and conditions. 

The Oregon Transpoftation Commission on December 29,2008, approved Delegation
Order No. 2, which authorizes the Director to approve and execute agreements for Oay­
to-day operations. Dayto-day operations include those activities reqúired to implemeñt
the biennial budget approved by the Legislature, including activities t'o execute a project
in the Statewide Transportation lmprovement program. 

On September 15, 2006, the Director of the Oregon Department of Transportation
approved Subdelegation Order No. 2, Paragraph 2, in which day{o-day auihority is 
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the biennial budget approved by the Legislature, including activities lo execute a project 
in the Slatewide Transportation lmprovement Program. 

On September 15, 2006, the Director of the Oregon Department of Transportation 
approved Subdelegation Order No. 2, Paragraph 2, in which day-to-day authority is 
delegated to the Region Managers for their respective Regions, which includes the 
authority to approve and sign agreements up to $75,000 when the work is related to a 
project included in the Statewide Transportation lmprovement Program, other system 
plans approved by the Oregon Transpoñation Commission, or in a line item in the 
biennial budget approved by the Director. 

CITY OF PORTLAND, by and through its 
elected officials 
By 

Mayor 

Date 

By 
Auditor 

Date 

APPROVED AS TO LEGAL SUFFICIENCY 
APPRO\TED AS TO FORTVÍ 

CifY'¡.i0l,ltEY0, /'¿..:i,:ttDate 

CITY Contact: 
Andrew Aebi 
1 120 SW 5th Avenue, Suite #800 
Portland, OR 97204 
Phone: 503-823-5648 
Email : andrew.aebi@portlandoregon. gov 

STATE OF OREGON, by and through 
its Department of Transportation 

By 
Regionl Manager 

Date 

APPROVAL RECOMMENDED 

By 
State Traffic Engineer 

Date 

By 
District 2B Manager 

Date 

ODOT Contact:
 
Bobby Walker, District 28 lnterim Mngr,,
 
9200 SE Lawnfield Road
 
Clackamas, OR 97015
 
Phone: 971 -673-6200
 
Email: bobby.d.walker@odot.state,or,us
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