 INTERGOVERNMENTAL AGREEMENT 

Contract Number ______________

This is an Agreement between the City of Portland by and through its Bureau of Parks and Recreation (City or PPR) and Multnomah County (County), pursuant to authority granted in ORS Chapter 190, with the City and County collectively referred to as the Parties herein.
RECITALS

a. The area identified in Exhibit 1 is partially within City right-of-way under the Burnside Bridge (Bridge) and inside Governor Tom McCall Waterfront Park (Park). 

b. The County is required under ORS 382.305 and 382.310 to operate, maintain, repair, and if necessary, to reconstruct the Bridge and its approaches.
c. The City has the authority to permit certain uses under the Bridge in the City’s right-of-way. 

d. The City is making certain capital improvements to the Park in the vicinity of the Bridge and intends to permit uses of the area in accordance with applicable City authorities.  Pursuant to this intent, the City has entered into that certain agreement (License) between PPR and Portland Saturday Market, Inc. (PSM), dated June 4, 2008, to use the improved area, with a portion of the license area including public right-of-way under the Burnside Bridge (the Right-of-Way Area).  The Right-of-Way Area is depicted on Exhibit 1 and the License is attached as Exhibit 2. 
e. The PSM License includes specific language addressing the routine and emergency needs of the County to work in the Park for the purpose maintaining, repairing or reconstructing the Burnside Bridge.

f. The Parties desire to confirm their respective understandings of the PSM License as it relates to the County’s obligations as to the Bridge. 
AGREEMENT

The parties agree as follows:

1. RECITALS ARE CONTRACTUAL. The recitals are contractual and are incorporated by reference.

2. TERM.  This Agreement shall remain in effect for entire term of the PSM License as it may be renewed by the City from time to time.
|
3. COUNTY RIGHTS AND OBLIGATIONS. County shall have, at all times, the right to enter the Right-of-Way Area for the purpose of inspecting, maintaining, repairing and reconstructing the Burnside Bridge. The County will exercise its rights as follows:
A. Notification:  
1. The County will give the City at least five days written notice of the County’s need to enter the Right-of-Way Area for routine maintenance and repair work, verbal notice prior to entering for emergency purposes, and at least forty-five (45) days prior written notice of the need to enter for significant maintenance, repair or reconstruction projects which will require the County’s use of a portion of the Right-of-Way Area for more than seven (7) days.  
2. When notifying the City of its intended uses, the County will describe the area to be used, the type of work to be done and the expected duration of the use.  In an emergency, County is authorized by City to require PSM to immediately remove all booths, product, or other items in the area needed by County.
3. “Emergency purposes” shall mean such purposes as the County determines must be addressed immediately to prevent personal injury, loss of life or property damage, including damage to the Bridge.
4. “Significant maintenance, repair or reconstruction” shall mean any such work activity the County anticipates will require at least seven (7) days to complete the work. 
B. Work Methods.  The County will exercise reasonable caution and care to protect individuals and non-County property when conducting work in the Right-of-Way Area. 
C.   Mitigation/Restoration.  The County will make reasonable efforts to mitigate the impact of its intended uses of the Right-of-Way Area, with said efforts to include scheduling the work on days when PSM will not be present or scheduling the work during the winter months, excluding holidays.  County shall repair any damage to the surface and subsurface of the Right-of-Way caused by the County’s work in the Right-of-Way under this Agreement.  Provided the County performs all work under this Agreement in a reasonable and workmanlike manner, City will be responsible for the cost of restoration of any improvements constructed by the City above the surface of the Right-of-Way.
D.   PSM/Third Parties. Provided the County performs all work under this Agreement in a reasonable and workmanlike manner the County shall not be liable or responsible to PSM or any other third party for any disruption, injury or damage to person or property on account of the County’s performance of said work. 

4. CITY RESPONSIBILITIES
A. License Enforcement.  Upon request of the County as provided above the City shall exercise its authority to exclude PSM or other third parties from the Right-of-Way Area or portion thereof as necessary; to perform the work. Further the City shall enforce the PSM License as it relates to the County’s rights provided for herein, including, but not be limited to, restricting PSM uses under the License when reasonably necessary to do so and ensuring that PSM remains adequately insured during the term of the License.

B. Coordination.  City will identify a person or person(s) who will be responsible for coordinating the City’s responses to the County’s needs, including needs for emergency access to the Right-of-Way Area. 


5. NOTICES AND COMMUNICATIONS.  Communications between the parties regarding this Agreement shall be directed to the party’s respective contact person as indicated below:

To the county:



Attn:   Bridge Services Manager




Multnomah County





1403 SE Water Avenue




Portland, OR 97214-3333




Phone:  (503) 988-3757 Ext 00223




Fax:  (503) 988-3182




E-mail:  ian.b.cannon@co.multnomah.or.us
With a Copy to:  
County Attorney




501 SE Hawthorne, Suite 500




Portland, OR 97214
To the City:     Attn:  Property Manager
                                  1120 SW 5th Avenue #1302
                                  Portland, Oregon 97204

                                  Phone: (503) 823-5229
                                  Fax: (503) 823-5570
                                E-mail:Stephen.Planchon@ci.portland.or.us



With Copy to:
Attn:  Harry Auerbach






Office of the City Attorney







1221 SW 4th Avenue #420







Portland, OR 97204







Phone: ( 503) 823-4047

Official communications regarding this Agreement shall be by email or in writing to the above-named persons or their designees.  Designated Representatives may only be changed upon written notice to the other party.

6. ADHERENCE TO LAW.  Each party shall comply with all federal, state and local laws and ordinances applicable to this agreement.

7. NON-DISCRIMINATION.  Each party shall comply with all requirements of federal and state civil rights and rehabilitation statutes and local non-discrimination ordinances.

8. ACCESS TO RECORDS.  Each party shall have access to the books, documents and other records of the other which are related to this agreement for the purpose of examination, copying and audit, unless otherwise limited by law.

9. ENFORCEMENT.

A.
Should any dispute arise between the parties to this Agreement, it is agreed that such dispute will be submitted to a mediator prior to any litigation, and the parties hereby expressly agree that no claim or dispute arising under the terms of this Agreement shall be resolved other than first through mediation and, only in the event said mediation efforts fail, through litigation.  Any litigation involving or relating to the terms of this Agreement or the Exhibits attached hereto shall be tried to the court without a jury and each party shall be responsible for payment of their own costs and expense, including without limitation, attorneys fees.    

B.
The parties shall exercise good faith efforts to select a mediator who shall be compensated equally by both parties.  Mediation will be conducted in Portland, Oregon, unless both parties agree in writing otherwise. Both parties agree to exercise good faith efforts to resolve disputes covered by this Article through this mediation process.  If party requests mediation and the other party fails to respond within ten (10) days, or if the parties fail to agree on a mediator within ten (10) days, a mediator shall be appointed by the presiding judge of the Multnomah County Circuit Court upon the request of either party.  The parties shall have any rights at law or in equity with respect to any dispute not covered by this Article. 

C.
The contract shall be governed by the laws of the State of Oregon. Venue shall be in Multnomah County, Oregon. 

10. INTERPRETATION OF AGREEMENT.  This Agreement shall not be construed for or against any party by reason of the authorship or alleged authorship of any provision.  The Section headings contained in this Agreement are for ease of reference only and shall not be used in constructing or interpreting this Agreement.

11. SUBCONTRACTS AND ASSIGNMENT.  Neither party will subcontract or assign any part of this agreement without the written consent of the other party. 

12. THIS IS THE ENTIRE AGREEMENT.  This Agreement constitutes the entire Agreement between the parties.  This Agreement may be modified or amended only by the written agreement of the parties.
13. INDEMNIFICATION.  Within the limits of the Oregon Constitution and the Oregon Tort Claims Act, codified at ORS 30.260 through 30.300, each of the parties shall hold harmless, indemnify and defend the other and its officers, employees and agents from and against all claims, demands, penalties, and causes of action of any kind or character relating to or arising from this Agreement (including the cost of defense thereof, including attorney fees) in favor of any person on account of personal injury, death, damage to property, or violation of law, which arises out of, or results from, the negligent or wrongful acts or omissions of the indemnitor, its officers, employees, or agents.  

14. INSURANCE.  Each party shall each be responsible for providing worker’s compensation insurance as required by law.  Neither party shall be required to provide or show proof of any other insurance coverage.

MULTNOMAH COUNTY, OREGON
CITY OF PORTLAND



By__________________________

By___________________________

     Ted Wheeler

  
     Chair







Title__________________________

Reviewed:





Approved as to form:

AGNES SOWLE, COUNTY ATTORNEY

By:________________________

FOR MULTNOMAH COUNTY



Harry Auerbach

By:  ______________________________




       John S. Thomas

       Deputy County Attorney
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