Misc. Contract & Agreement

No. 25,047

M C & A No. 25,047

City of Portland


LOCAL AGENCY AGREEMENT

SURFACE TRANSPORTATION PROGRAM –URBAN 
N Ivanhoe Street: N Richmond Avenue to N St. Louis Avenue (St. Johns)
City of Portland
THIS AGREEMENT is made and entered into by and between the STATE OF OREGON, acting by and through its Department of Transportation, hereinafter referred to as “State,” and the CITY OF PORTLAND, acting by and through its elected officials, hereinafter referred to as “Agency,” hereinafter individually referred to as the “Party” or collectively referred to as the “Parties.”
RECITALS 

1. US 30 Bypass (Neast Portland Highway) is part of the state highway system under the jurisdiction and control of the Oregon Transportation Commission and is routed through the corporate limits of the City of Portland.  Portions of US 30 Bypass are known as N Philadelphia Avenue and N Ivanhoe Street within this Project’s limits.  N Lombard Street, N St. Louis Avenue, N Baltimore Avenue, portions of N Ivanhoe Street and N Richmond Avenue are a part of the city street system under the jurisdiction and control of Agency. 
2. By the authority granted in Oregon Revised Statutes (ORS) 190.110, 366.572 and 366.576, state agencies may enter into cooperative agreements with counties, cities and units of local governments for the performance of work on certain types of improvement projects with the allocation of costs on terms and conditions mutually agreeable to the contracting parties.

3. By the authority granted in ORS 810.210, State is authorized to determine the character or type of traffic control devices to be used, and to place or erect them upon state highways at places where State deems necessary for the safe and expeditious control of traffic. No traffic control devices shall be erected, maintained, or operated upon any state highway by any authority other than State, except with its written approval. Traffic signal work on this Project will conform to the current State standards and specifications. 
4. State and Agency entered into Miscellaneous Contracts and Agreements No. 4837, dated October 24, 1973, which addresses the installation and maintenance responsibilities for the traffic control signal at the N Philadelphia Avenue and N Ivanhoe Street intersection.  State and Agency also entered into Miscellaneous Contracts and Agreements No. 6324, dated May 23, 1978, which addressed the installation and maintenance responsibilities for the traffic control signal at the N Richmond Avenue and N Lombard Avenue intersection.  Both signals are owned by ODOT but maintained by the Agency.  All maintenance and power cost responsibilities shall remain as agreed to in said Agreements.
NOW THEREFORE, the premises being in general as stated in the foregoing Recitals, it is agreed by and between the Parties hereto as follows:
TERMS OF AGREEMENT
1. Under such authority, Agency agrees to upgrade the traffic signals at N Ivanhoe Street at N Baltimore Avenue and N Lombard Street at St. Louis Avenue (and interconnect with the existing signal at N Ivanhoe Street at N Philadelphia Avenue); reconstruct three corners to improve the turning radii for freight; install a new traffic signal at the intersection of N Ivanhoe Street at N Richmond Avenue; and install curb extensions at various locations within the town center to improve pedestrian crossing safety, hereinafter referred to as “Project.” The location of the Project is approximately as shown on the detailed map attached hereto, marked "Exhibit A," and by this reference made a part hereof.

2. The Project shall be conducted as a part of the Federal-Aid Surface Transportation Program (STP) under Title 23, United States Code. The total Project cost is estimated at $2,154,000, which is subject to change. STP urban funds for this Project shall be limited to $1,934,000. The Project will be financed with STP funds at the maximum allowable federal participating amount, with Agency providing the match and any non-participating costs, including all costs in excess of the available federal funds. 
3. The federal funding for this Project is contingent upon approval by the FHWA.  Any work performed prior to acceptance by FHWA or outside the scope of work will be considered nonparticipating and paid for at Agency expense. The Catalog of Federal Domestic Assistance (CFDA) title and number for this Project is “Highway Planning and Construction”, Program Number 20.205.  Agency is considered a sub-recipient of the federal funds under this Agreement.
4. The term of this Agreement will begin upon execution and will terminate upon completion of the Project and final payment or ten (10) calendar years following the date of final execution, whichever is sooner.

5. This Agreement may be terminated by mutual written consent of both Parties. 
6. State may terminate this Agreement effective upon delivery of written notice to Agency, or at such later date as may be established by State, under any of the following conditions:

a. If Agency fails to provide services called for by this Agreement within the time specified herein or any extension thereof.

b. If Agency fails to perform any of the other provisions of this Agreement, or so fails to pursue the work as to endanger performance of this Agreement in accordance with its terms, and after receipt of written notice from State fails to correct such failures within ten (10) days or such longer period as State may authorize.

c. If Agency fails to provide payment of its share of the cost of the Project.

d. If State fails to receive funding, appropriations, limitations or other expenditure authority sufficient to allow State, in the exercise of its reasonable administrative discretion, to continue to make payments for performance of this Agreement.

e. If federal or state laws, regulations or guidelines are modified or interpreted in such a way that either the work under this Agreement is prohibited or State is prohibited from paying for such work from the planned funding source. 
7. Any termination of this Agreement shall not prejudice any rights or obligations accrued to the Parties prior to termination.
8. The Special and Standard Provisions attached hereto, marked Attachments 1 and 2, respectively, are by this reference made a part hereof. The Standard Provisions apply to all federal-aid projects and may be modified only by the Special Provisions. The Parties hereto mutually agree to the terms and conditions set forth in Attachments 1 and 2. In the event of a conflict, this Agreement shall control over the attachments, and Attachment 1 shall control over Attachment 2.

9. Agency, as a recipient of federal funds, pursuant to this Agreement with the State, shall assume sole liability for Agency’s breach of any federal statutes, rules, program requirements and grant provisions applicable to the federal funds, and shall, upon Agency’s breach of any such conditions that requires the State to return funds to the Federal Highway Administration, hold harmless and indemnify the State for an amount equal to the funds received under this Agreement; or if legal limitations apply to the indemnification ability of Agency, the indemnification amount shall be the maximum amount of funds available for expenditure, including any available contingency funds or other available non-appropriated funds, up to the amount received under this Agreement.

10. Agency certifies and represents that the individual(s) signing this Agreement has been authorized to enter into and execute this Agreement on behalf of Agency, under the direction or approval of its governing body, commission, board, officers, members or representatives, and to legally bind Agency.

11. This Agreement may be executed in several counterparts (facsimile or otherwise) all of which when taken together shall constitute one agreement binding on all parties, notwithstanding that all parties are not signatories to the same counterpart. Each copy of this Agreement so executed shall constitute an original.
12. This Agreement and attached exhibits constitute the entire agreement between the parties on the subject matter hereof. There are no understandings, agreements, or representations, oral or written, not specified herein regarding this Agreement. No waiver, consent, modification or change of terms of this Agreement shall bind either party unless in writing and signed by both parties and all necessary approvals have been obtained. Such waiver, consent, modification or change, if made, shall be effective only in the specific instance and for the specific purpose given. The failure of State to enforce any provision of this Agreement shall not constitute a waiver by State of that or any other provision.

THE PARTIES, by execution of this Agreement, hereby acknowledge that each Party has read this Agreement, understands it, and agrees to be bound by its terms and conditions. 
This Project is in the 2008-20011 Statewide Transportation Improvement Program (Key #13514) that was approved by the Oregon Transportation Commission on November 14, 2007. 

The Oregon Transportation Commission on June 18, 2003, approved Delegation Order No. 2, which authorizes the Director to approve and execute agreements for day-to-day operations when the work is related to a project included in the Statewide Transportation Improvement Program or a line item in the biennial budget approved by the Commission.

Signature page to follow

On September 15, 2006, the Director of the Oregon Department of Transportation approved Subdelegation Order No. 2, Paragraph 1, in which authority is delegated to the Deputy Director, Highways to approve and sign agreements over $75,000 when the work is related to a project included in the Statewide Transportation Improvement Program.
	CITY OF PORTLAND, acting by and through its elected officials
By _______________________________

Mayor

Date _____________________________

By _______________________________

Auditor
Date _____________________________

APPROVED AS TO LEGAL SUFFICIENCY

By _______________________________

Agency Legal Counsel

Date _____________________________

Agency Contact:  PDOT
Rich Newlands, Project Manager

1120 SW 5th Ave, Suite 800

Portland, Oregon 97204-1971

Phone: 503-823-7780

rich.newlands@pdxtrans.org

State Contact:  ODOT
Mark Foster

Local Agency Liaison

123 NW Flanders Street

Portland, Oregon 97209-4012

Phone: 503-731-8288

mark.a.foster@odot.state.or.us
	STATE OF OREGON, acting by and through its Department of Transportation

By _______________________________

Deputy Director, Highways
Date _____________________________
APPROVAL RECOMMENDED

By _______________________________

Technical Services Manager/
Chief Engineer
Date _____________________________
By _______________________________

Region 1 Manager

Date ________________________________

By_______________________________

             State Traffic Engineer

Date______________________________

By _______________________________

Highway Finance Manager

Date _____________________________
APPROVED AS TO LEGAL SUFFICIENCY

By_______________________________

Assistant Attorney General
Date_____________________________
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Exhibit A

Traffic Signal Locations
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ATTACHMENT NO. 1 to Agreement No. 25,047

SPECIAL PROVISIONS

1. Agency or its consultant shall, as a federal-aid participating preliminary engineering function, conduct the necessary field surveys, environmental studies, traffic investigations, foundation explorations, and hydraulic studies, identify and obtain all required permits, assist State with acquisition of necessary right of way and/or easements, and perform all preliminary engineering and design work required to produce final plans, preliminary/final specifications and cost estimates.

2. Upon State’s award of the construction contract, Agency, or its consultant, shall be responsible to perform all construction engineering, field testing of materials, technical inspection and project manager services for administration of the contract. 

3. In the event that Agency elects to engage the services of a personal services consultant to perform any work covered under this Agreement, Agency and Consultant shall enter into a Personal Services Contract approved by State’s Office of Procurement Manager or designee (Salem). Said contract must be reviewed and approved by the Office of Procurement Manager or designee prior to beginning any work. This review includes, but is not limited to the Request for Proposal, Statement of Work, advertisement and all contract documents. This review and approval is required to ensure federal reimbursement.

4. State may make available Region 1’s On-Call Preliminary Engineering (PE), Design and Construction Engineering Services consultant for Local Agency Projects upon written request. If Agency chooses to use said services, Agency agrees to manage the work performed by the consultant and make funds available to the State for payment of those services. All eligible work shall be a federally participating cost and included as part of the total cost of the Project.
5. Agency shall, at its own expense, maintain and operate the Project upon completion at a minimum level that is consistent with normal depreciation and/or service demand.
6. Maintenance and power responsibilities shall survive any termination of this Agreement.

7. Agency's or its consultant's electrical inspectors shall possess a current State Certified Traffic Signal Inspector certificate in order to inspect electrical installations on state highways. State’s District 2B Permitting Office shall verify this requirement prior to construction. 
8. Agency shall, upon satisfactory signal turn-on of the new traffic signal on N Ivanhoe Street at N Richmond Avenue, perform all required maintenance and pay the power costs for the said traffic control signal.  Agency will bill State annually for 50% of the cost to maintain and provide power for said traffic signals.  These maintenance and power responsibilities shall survive any termination of this Agreement.
9. State's Traffic Engineer (or designee) shall, at Project expense, review and concur with the signal plans and the signal timing plans prior to signal turn‑on.

10. State's Traffic Systems Services Unit Manager shall, at Project expense, perform the signal equipment environmental chamber testing in accordance with the current State procedures.
11. Agency shall cause the Project to be designed and constructed in accordance with State standards; and upon completion of the Project shall release ownership of newly installed traffic signal equipment to State. 
12. Agency shall, upon completion of the Project and at its own expense, maintain the pavement surrounding the vehicle detector loops installed as part of the Project in the Agency streets in such a manner as to provide adequate protection for said detector loops.  Failure to do so may result in State requiring Agency to repair or replace the damaged loops at Agency expense.  Future Agency roadwork activities involving the detector loops may also result in the same State requirements.  Agency shall also adequately maintain the pavement markings and signing installed in accordance with current State standards.
13. In the event additional right of way is needed, then a Right of Way Services Agreement must be entered into between the Parties.  Any right of way obtained for Project utility installations or relocations that shall become ODOT right of way shall be obtained and conveyed to ODOT prior to the installation of said utilities.
14. Agency shall be responsible for all costs for the installation of the signal interconnect facilities installed as part of the Project. This includes the initial costs associated with the hook-up of the communication service connections for said system.  Upon inspection and approval by State, interconnect facilities on State right of way so constructed thereafter become the property and responsibility of State for operation, maintenance and costs.
15. Upon completion of the Project, Agency shall submit three sets of “As Constructed” drawings to State’s District 2B office, 9200 SE Lawnfield Road
Clackamas, Oregon 97015-8685.  One set shall be half size 11”x17” mylars, the remaining sets shall be half size (11”x 17”) prints.
16. State’s District 2B Manager (or designee) shall, at Project expense, issue the required permits, and review and concur with the Project plans and specifications for all work to be performed on State right of way. State shall, upon receipt of Agency’s annual billing statements, reimburse Agency for 50 percent of the cost of the maintenance and power for the signals at N Ivanhoe Street at N Richmond Avenue.

17. Upon completion of the Project and satisfactory signal turn on of the N Ivanhoe Street at N Richmond Avenue traffic signal, State shall accept ownership of the traffic signal equipment.  

18. Traffic signal timing shall remain the responsibility of State.  All modifications shall follow guidelines set forth in the current Manual on Uniform Traffic Control Devices and Oregon Supplements, and the current ODOT Traffic Signal Policy and Guidelines.
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N Lombard St @ St. Louis Ave
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N Ivanhoe St @ Baltimore Ave (upgrade traffic signal)





N Ivanhoe Street @ Richmond Avenue
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