ORDINANCE No. 182287
Vacate a portion of SE 63rd Ave north of SE Main St, subject to certain conditions and reservations.  (Hearing; Ordinance; VAC-10049)
The City of Portland ordains:


Section 1.
The Council finds:

1.
On January 17, 2008, the Office of the City Auditor certified a petition for the vacation of a portion of SE 63rd Avenue, with the petition initiated by James Williams, owner of the abutting property to the west of the proposed street vacation area.
2.
The petition states that the reason for the vacation is for the consolidation of property.
3.
The vacation is consistent with recommendations made by the City Engineer and Planning Commission, as provided in the City Engineer’s Report, dated August 11, 2008, and on file with the Office of the City Auditor.
4.
In accordance with ORS 271.100, the Council fixed a time and place for public hearing before the Council; the Auditor published notice thereof, and posted notice in the areas proposed for vacation.
5.
Other procedural requirements of ORS 271 have been complied with, and the Council having held a public hearing, finds no objections were made or filed hereto, and it is in the public interest that said street be vacated.
NOW, THEREFORE, the Council directs:

a.
The following described street area is hereby vacated:
That portion of SE 63rd Avenue north of SE Main Street, in Section 6, T1S, R2E, W.M., in the City of Portland, County of Multnomah and State of Oregon, described as follows:

Beginning at a point, said point being the intersection of the northerly right of way line of SE Main Street (50 feet wide) and the westerly right of way line of SE 63rd Avenue (20 feet wide); thence north, along said westerly right of way line, a distance of 150.00 feet to a point; thence east, leaving said westerly right of way line, a distance of 20.00 feet, more or less, to a point on the easterly right of way line of SE 63rd Avenue; thence south, along said easterly right of way line, a distance of 150.00 feet to a point; thence west, leaving said easterly right of way line, a distance of 20.00 feet, more or less, to the Point of Beginning.  Said vacation area is depicted on Exhibit 1 attached hereto and by this reference made a part hereof.  Contains 3,000 square feet, more or less.

b. The vacation of the above-described street area is granted subject to the following conditions and reservations:
1. Water Bureau.  The Water Bureau owns and maintains certain improvements that will remain within the street area to be vacated; namely, a 6-inch water service main and a water meter serving 6213 SE Main Street.  As a condition of street vacation approval, the Petitioner will agree to the reservation of a public water easement over the east 10 feet of the proposed street vacation area.

This easement is hereby reserved to provide for the maintenance, operation, inspection, repair, reconstruction, replacement and enlargement of the existing public water facility and necessary appurtenances, and is reserved with the following conditions:

i) Grantee may construct only such permanent or temporary surface or underground structures within the easement as are required for Grantee’s water lines, underdrains, facilities and appurtenances related thereto and their inspection and maintenance.  Grantee’s agents or employees may enter on the Grantor's property within the easement area only for the purpose of constructing, reconstructing, inspecting and maintaining Grantee’s water lines, underdrains, facilities, and appurtenances related thereto.  

ii) No permanent or temporary surface or underground structure or facility, including public or private utility line(s) or other improvements, shall be constructed or located within the easement without the prior written consent of the Chief Engineer of the Grantee, which consent shall not be unreasonably withheld.  All construction activities and structures must comply with applicable federal, state, and local laws and regulations.

iii) The easement area shall be kept open, accessible, and passable at all times with the exception that the Chief Engineer of the Grantee prior to their installation or construction may approve obstructions to accessibility in writing.

iv) No grade change in excess of one (1) foot in elevation shall be allowed within the easement without the prior written consent of the Chief Engineer of the Grantee, which consent shall not be unreasonably withheld.

v) No trees shall be planted within the easement without the prior written consent of the Chief Engineer of the Grantee.

vi) No materials shall be stored, used, manufactured or disposed of within the Water Facility Easement, except in compliance with all federal, state, and local law, provided that in no case may there be stored, used, manufactured, or disposed of within the easement, any hazardous substances, or any substances or materials which constitute a public health hazard, as defined by rules of the Oregon State Health Division.  No condition shall be permitted within the easement that constitutes a health hazard, as defined by rules of the Health Division.  As used in this Easement, “Hazardous Substance” means: (i) any hazardous substance as defined by the Comprehensive Environmental Response, Compensation and Liability Act, as amended from time to time; or (ii) any hazardous waste defined by the Resource Conservation and Recovery Act of 1976, as amended from time to time; or (iii) any hazardous substances as defined by Oregon Revised Statute 465.200 and/or implementing regulations of the Oregon Department of Environmental Quality; or (iv) any and all material or substance defined as hazardous pursuant to any federal, state or local laws or regulations or order; or (v) any and all material or substance which is or becomes regulated by any federal, state or local governmental authority; or (vi) any and all material or substance which contains oil, gasoline, diesel fuel or other petroleum hydrocarbons and their by-products.

vii) Grantee shall within a reasonable time after completion of construction restore the surface of the easement to a uniform grade.  

viii) In the event the Grantor should sell or lease the property upon which the easement is located, the sale or lease will be subject to the restrictions and conditions described herein which will be binding upon the Grantor's heirs, successors, and assigns.

ix) Grantor shall hold Grantee, its officers, employees, and agents, harmless from any expense, loss, or liability, including legal fees, arising from claims for property damage or personal injury or death not caused by the Grantee's facilities or Grantee’s activities in constructing, reconstructing, maintaining, or repairing its facilities, including from any liability imposed by law for the clean-up or damages caused by the release or disposal of hazardous substances within the easement, except for release or disposal of hazardous substances caused by Grantee, its officers, employees or agents.

x) Seventy-two hours prior to the commencement of any construction work within the easement, the Grantee shall notify the Grantor of the intended work, including how access, security, and any other impacts of the work shall be addressed, provided that such notice is not required in the case of emergency.  In the event the Grantee must undertake emergency work, such notice to the Grantor shall be provided either before or after commencement of the work as the emergency reasonably allows.

xi) Seventy-two hours prior to the commencement of any construction work within the easement approved pursuant to provisions of this agreement, the Grantor shall notify the Grantee of the intended work.
2.
Utilities.  In accordance with ORS 271.120 and City of Portland policy, the street vacation ordinance shall not cause or require the removal or abandonment of any sewer, water or gas main, conduit of any kind, wire, pole or thing used, or intended to be used, for any public service, including, but not limited to those identified by Portland General Electric.  The ordinance will reserve for the owner of any such utility or thing to maintain, continue, repair, reconstruct, renew, replace, rebuild, and/or enlarge any and all such thing; that no building or structure of any kind shall be built or erected within a distance of ten (10) feet from the centerline of any such utility, except with the prior written consent of the City Engineer and the owner of the utility and that any and all contemplated building plans in said vacated area shall be submitted for approval to the City Engineer and to the Director of the Bureau of Development Services, to the end that such construction may be so adjusted with reference to all public utilities in said areas as to cause a minimum of danger or inconvenience to the public and to the owner of such utility and to protect and preserve the same as presently constructed or hereinafter reconstructed, renewed, replaced and/or enlarged.  Removal or relocation of existing utilities in the street vacation area will require written agreements between the Petitioner and owner(s) of the utilities.
3.
City Release.  Not withstanding Condition b.1 and except for Condition b.2, the Ordinance will serve as a full release of City interests in the street vacation area and will provide City Bureaus with the authority necessary to take all other legal actions as may be reasonably necessary (including the issuance of quitclaim deeds acknowledging the release of any interests) to achieve this intent.
4. Costs.  In the event that additional processing requirements exceed current projections, Petitioner may be required to pay additional processing costs to the City prior to the Street Vacation Ordinance being recorded.  

5. Repeal.   In the event the Petitioner fails to fully comply with the above conditions within one year of Council adopting this Ordinance, City Council may repeal the Ordinance at its sole discretion.

Section 2.  Petitioner shall file with the City Auditor, in form approved by the City Attorney, a document in writing, accepting the terms and conditions of the Ordinance.

Section 3.  Notice is given that the street vacation will not be effective until a certified copy of the vacating Ordinance has been recorded by the City in Multnomah County Deed Records.  Prerequisites to recording the vacating Ordinance are that 30 days have passed after final Council passage of the Ordinance, that all conditions of the vacating Ordinance have been met, and that all vacation costs have been paid.

Section 4.  After the prerequisites to recording the Ordinance have been met, the City Auditor shall return a certified copy of this Ordinance and the acceptance thereof, to the Right-of-Way Acquisition Section, Transportation Engineering and Development, which shall, at the expense of the Petitioner, file with the recorder, the assessor, and the surveyor of the county in which said property is located, the certified copy of this Ordinance and the acceptance, and any map, plat or other record which may be required by law.  The Right-of-Way Acquisition Section shall return the recorded Ordinance to the Auditor.

Passed by the Council, October 22, 2008
GARY BLACKMER

Auditor of the City of Portland

Commissioner Sam Adams
By  /s/ Susan Parsons
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