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SOLAR FACILITY LICENSE AGREEMENT

This “Solar Facility License and Energy Services Agreement” (“Agreement”) is entered into between Commercial Solar Ventures, LLC an Oregon limited liability company (“Seller”) and the City of Portland, a municipal corporation, by and through its Bureau of Parks and Recreation (“Buyer”).  Seller and Buyer (each also referred to as a “Party”) enter into this Agreement as of ____________, 200__ (“Effective Date”).  As provided below, Buyer grants to Seller certain access rights to Seller to install, own, operate and maintain the Solar Facility at the East Portland Community Center and to sell the electricity generated by the Solar Facility to Buyer for Buyer’s use.   

The Parties agree as follows:
:  DEFINITIONS

Definitions. 

The following terms have the meaning set forth below.


“Annual License Fee” has the meaning set forth in Section 3.1. 


“Approvals” means all certificates, permits, licenses and other regulatory approvals required by all appropriate authorities under all applicable Laws related to the construction, operation, maintenance and repair of the Solar Facility.


“Business Day” means any day except a Saturday, Sunday, or a federal or state holiday.  A Business Day begins at 8:00 a.m. and ends at 5:00 p.m. local time for the Party sending a notice, or payment, or performing a specified action.


“Buyer” means the City of Portland, a municipal corporation, by and through its Bureau of Parks and Recreation.


“Commercial Operation Date” or “COD” will be the third (3rd) day following the Seller’s delivery of notice to the Buyer that the Solar Facility is ready for commercial operation, as is defined in Section 7.1.   


“Early Termination Fee” means the amount due as liquidated damages to the Seller arising from the Buyer’s default under or early termination of this Agreement, as specified in Section 11.5.


“Energy” means electrical energy, measured in kilowatt-hours (“kWh”) that is produced by the Solar Facility.


“Energy Price” has the meaning set forth in Section 4.1. 


“Environmental Attributes” means any and all environmental, power source, and emission characteristics, credits, reductions, offsets, allowances, and benefits, including Green Tags and RECs, howsoever entitled, directly or indirectly attributable to the generation of electricity from the Solar Facility.  Environmental Attributes include but are not limited to (i) any benefit accruing from the renewable nature of solar PV-generated energy; (ii) any avoided emissions of pollutants to the air, soil, or water (such as sulfur oxides (SOx), nitrogen oxides (NOx), and carbon monoxide (CO)); (iii) any avoided emissions of carbon dioxide (CO2), methane (CH4) and other greenhouse gases (“GHGs”) that may contribute to the actual or potential threat of altering the Earth’s climate by trapping heat in the atmosphere; (iv) any property rights that may exist with respect to the foregoing attributes, howsoever entitled, (v) displacements of energy generation by fossil-fuel-consuming or GHG-emitting generation resources; and (vi) any reporting rights to these avoided emissions, such as Green Tag Reporting Rights. 


“Environmental Incentives” include, but are not limited to, (i) federal, state, or local tax credits associated with the construction, ownership, or production of electricity from the Solar Facility; (ii) any other financial incentives in the form of credits, reductions, or allowances associated with the Solar Facility that are applicable to a local, state, or federal income taxation obligation; and (iii) grants or subsidies for which the Solar Facility may be eligible.  Environmental Incentives do not include Environmental Attributes or Green Tag Reporting Rights.


“Force Majeure” means any act or event that delays or prevents a Party from timely performing obligations other than the payment of money under this Agreement, or from complying with conditions required under this Agreement if such act or event, despite the exercise of reasonable efforts, cannot be avoided or mitigated by, and is beyond the reasonable control of and without the fault or negligence of the Party relying thereon as justification for such delay, nonperformance, or noncompliance.  Without limiting the generality of the foregoing, so long as the following events, despite the exercise of reasonable efforts, cannot be avoided or mitigated by, and are beyond the reasonable control of and without the fault or negligence of the Party relying thereon as justification for such delay, nonperformance or noncompliance, Force Majeure may include without limitation:  an act of God or the elements, site conditions, extreme or severe weather conditions, explosion, fire, epidemic, landslide, mudslide, sabotage, terrorism, lightning, earthquake, flood or similar cataclysmic event, an act of public enemy, war, blockade, civil insurrection, riot, civil disturbance or strike or other labor difficulty caused or suffered by a Party or any third party beyond the reasonable control of such Party.  However, financial cost alone or as the principal factor shall not constitute grounds for a claim of Force Majeure.


“Green Tag” means a commercially recognized unit representing the value or amounts of Environmental Attributes.


“Green Tag Reporting Rights” means the right of a green tag buyer to report the ownership of accumulated green tags in compliance with federal or state law, if applicable, to a federal or state agency or any other party at the green tag buyer’s discretion.  Such rights include without limitation those green tag reporting rights accruing under Section 1605(b) of The Energy Policy Act of 1992 and any present or future federal, state, or local law, regulation or bill, and international or foreign emissions trading program.


“Governmental Authorities” means the United States of America, the State, and any political subdivision thereof and any agency, department, commission, board, court or instrumentality thereof.


“Hazardous Material” means any substance or constituent or pollutant or contaminant that has been determined, to be hazardous, toxic or dangerous to human health or the environment under any Law as of the Effective Date, including but not limited to any hazardous substance under the Comprehensive Environmental Response, Compensation and Liability Act, as amended (42  U.S.C.A. §  9601 et. seq.), any solid waste under the Resource Conservation and Recovery Act of 1976, as amended (42 U.S.C.A. §  6901 et. seq.), or any contaminant, pollutant, waste or toxic substance under the Clean Air Act, as amended (42 U.S.C.A. § 7401 et. seq.), the Federal Water Pollution Control Act, as amended (33 U.S.C.A. §  1251 et. seq.), the Safe Drinking Water Act, as amended (42 U.S.C.A. §  300f et. seq.), the Emergency Planning and Community Right-To-Know Act, as amended (42 U.S.C.A. § 110001 et. seq.), the Occupational Safety and Health Act, as amended (29 U.S.C.A. sec. 651 et. seq.), the Hazardous Materials Transportation Act, as amended, (49 U.S.C.A. § 5101 et. seq.), and the Toxic Substances Control Act, as amended (15 U.S.C.A. §  2601 et. seq.).

“Law” means any applicable law, statute, regulation, rule, regulation, decision, writ, order, decree or judgment, or any interpretation thereof, promulgated or issued by Federal, State, municipal, local and administrative authorities.


“Lien” means any mortgage, pledge, lien (including mechanics’, labor or materialmen’s liens), charge, security interest, encumbrance or claim of any nature. 


“Point of Delivery” has the meaning set forth in Exhibit C.


“Premises” has the meaning set forth in Exhibit A.


“Prudent Operating Practice” means the practices, methods and standards of professional care, skill and diligence engaged in or approved by a significant portion of the electric power industry for facilities of similar size, type, and design, that, in the exercise of reasonable judgment, in light of the facts known at the time, would have been expected to accomplish results consistent with Law, reliability, safety, environmental protection, applicable codes, and standards of economy and expedition.


“Qualified Assignee” means any person or entity that has competent experience in the operation and maintenance of solar photovoltaic systems and is financially capable of performing Seller’s obligations under this Agreement and agrees in writing to assume Seller’s duties and obligations under this Agreement.


“Removal Bond” means a bond or other instrument acceptable to Buyer to be used for the payment of costs associated with the removal of the Solar Facility and restoration of the Premises.


“Renewable Energy Certificate” or “REC” represents the Environmental Attributes associated with one (1) MWh produced by the Solar Facility.  Renewable Energy Certificates are accumulated and reported on a MWh basis.


“Replacement Energy Cost” means the difference, if any, between (1) the cost of Buyer’s purchases of substitute energy at normal tariff rates from the Utility, minus (2) the cost Buyer would otherwise then have paid for an equivalent amount of Energy under this Agreement.


“Seller” means Commercial Solar Ventures, LLC, an Oregon limited liability company.


“Site” has the meaning set forth in Exhibit A.


“Solar Facility” means the solar electric, photovoltaic system, associated hardware and equipment and solar thermal components as described in Exhibit A. 


“State” means the State of Oregon.


“Term” has the meaning set forth in Section 2.1.


“Termination for Convenience” has the meaning set forth in Section 11.5.


“Utility” means Portland General Electric Company.

:  TERM OF AGREEMENT

Term.  

The term of the Agreement (the “Term”) begins on the Effective Date on which this Agreement is executed and terminates upon the earlier of (a) ten (10) years after the Commercial Operation Date, subject to extension as provided in Section 2.2 below, or (b) the date this Agreement is terminated as permitted herein or by operation of law


2.2
Extensions.

So long as Seller is not in default a the time of renewal, Seller shall have the option to extend the Term of this Agreement for two (2) additional five (5) year periods on the same terms and conditions in effect upon the commencement of the Term.  The Term shall not be extended unless Seller gives Buyer a written notice of its intent to extend such Term at least one hundred eighty (180) days and not more than 12 months before the end, respectively, of the initial and first renewal Term.  

: LICENSE

Annual License Fee.

Seller shall pay Buyer an annual license fee for the use of the Premises.  The Annual License Fee shall increase by three and one-half percent (3.5%) of the License Fee for the previous year.
Annual License Fee:  $10 per kW ($10/kW * 88.77 kW= $887/year) designed capacity of the Solar Facility.  
License Fee Payment Schedule.

The first payment of the Annual License Fee shall be due and payable upon the Effective Date of this Agreement.  The Annual License Fee for each calendar year of the Term shall be due and payable in advance on January 1 of such calendar year. Payments for the partial years at the beginning and end of the Term shall be prorated. 

License Fee Payments.

Payments of Annual License Fees shall be sent to Buyer at the address specified in Article 10 (Notices) or such other address as Buyer may notify Seller from time to time. Each payment shall be accompanied by a remittance advice from Seller, identifying the amount of License Fee paid for the Agreement. Buyer will invoice Seller for Annual License Fees.

Interest.

Any payment, or portion thereof, that has not been made within thirty (30) days after the due date shall bear interest at the lesser of one and one quarter percent (1-1/4%) per month, compounded monthly, or the maximum rate permitted by Law, from the due date until the date that payment is made. 

:  ENERGY PRICE 

Energy Price.  


The Energy Price is set forth in Exhibit B to this Agreement.   The Energy Price will be the only consideration paid by Buyer for Energy delivered by Seller under this Agreement. 

:  SELLER’S RIGHTS, DUTIES AND OBLIGATIONS

Sale of Energy.  

Seller will sell to Buyer and Buyer will purchase from Seller all of the Energy produced by the Solar Facility, as and when the same is produced, at the Energy Price in effect at the time of delivery.  Seller will deliver the Energy to the Point of Delivery, also described in Exhibit C, and Buyer will accept the Energy delivered for the Term.

Monitoring, Metering and Billing.  

Seller will provide all monitoring, metering, billing, invoicing and administrative services necessary to fulfill Seller’s duties under this Agreement.

Ownership of Environmental Attributes and Environmental Incentives.  

Seller shall have all right, title and interest in and to all Environmental Attributes and Environmental Incentives and other items of whatever nature relating to Environmental Attributes and Environmental Incentives of the Solar Facility, and it is understood that Seller will assign such Environmental Attributes to the Energy Trust of Oregon pursuant to Exhibit X of this Agreement (Photovoltaic Project Agreement.)

Seller Is Solar Facility Owner and Operator.  

Seller is the sole legal and beneficial owner and the operator of the Solar Facility.  The Solar Facility shall remain the personal property of Seller and shall not attach to or be deemed a part of, or fixture to, the Premises.  The Solar Facility shall at all times retain the legal status of personal property as defined under Article 9 of the Uniform Commercial Code as in effect in the State.

Maintenance of the Solar Facility.  

Seller will be responsible for the operation and maintenance of the Solar Facility in a manner consistent with Prudent Operating Practices.  If the supply of Energy from the Solar Facility is interrupted as a result of malfunction or other shutdown, Seller shall use commercially reasonable efforts to remedy such interruption.  Seller will comply with all Laws relating to the operation of the Solar Facility and the generation and sale of Energy, including obtaining and maintaining in effect all Approvals.

Installation and Maintenance of the Utility Interconnection.  

Seller shall comply at Seller’s sole cost with all applicable operational standards and requirements imposed by the Utility, including interconnection requirements, as stated in the Interconnection Agreement in Exhibit E, if any.

Maintenance of Health and Safety.  

Seller will take all reasonable safety precautions with respect to the operation, maintenance, repair and replacement of the Solar Facility and will comply with all applicable health and safety Laws, rules, regulations and permit requirements.  If Seller becomes aware of any circumstances relating to the Premises or the Solar Facility which creates an imminent risk of damage or injury to any Person or any Person’s property, Seller shall take prompt action to prevent such damage or injury and will contact the Buyer’s emergency contact identified on Exhibit A notice by telephone.  Such action may include disconnecting and removing all or a portion of the Solar Facility, or suspending the supply of Energy to the Buyer.  If the Solar Facility is to be removed, the Seller will comply with the same conditions and requirements which apply to a removal of the Solar Facility at the expiration of the Term, as detailed in Section 11.9.  If the cause of the threat relates to the Solar Facility itself, such remedial action will be at Seller’s sole cost and expense.  If the cause of the threat is unrelated to the Solar Facility, such reasonable remedial action will be at Buyer’s sole cost and expense.

Avoidance of Liens.  

Seller will not directly or indirectly allow any Lien on or with respect to the Site or any interest therein arising from or relating to the construction, ownership or operation of the Solar Facility by the Seller.

Payment of Taxes and Assessments.  

Seller is solely responsible for all income, gross receipts, ad valorem, personal property or real property or other similar taxes and any and all franchise fees or similar fees relating to the Seller’s ownership of the Solar Facility.

Seller Obligation to Cure Liens on Site or Against Buyer.  

The Seller will defend, hold harmless,  and indemnify the Buyer against all costs and expenses (including reasonable attorneys’ fees and court costs at trial and on appeal) incurred in discharging and releasing any Lien asserted against the Buyer or the Site as a result of any act or omission by Seller hereunder or with respect to the Solar Facility.

No Infringement. 

 The Seller is responsible for ensuring that neither the Solar Facility nor any of Seller’s services provided to Buyer pursuant to this Agreement infringes on any third party’s intellectual property or other proprietary rights.

5.12 Marketing


In marketing materials describing the Solar Facility, each Party will use reasonable efforts to acknowledge the other Party as well as Commercial Solar Ventures, Energy Trust of Oregon, Inc, Portland General Electric, Bonneville Environmental Foundation, Portland General Electric and _______________________ in any marketing or promotional materials regarding the Solar Facility, except if such parties do not want to be mentioned.  Such attribution will include use of the logos of the parties involved in the project in all written promotional materials, where appropriate and space permits. Each Party hereby consents to the use of its logo, as depicted or described in Exhibit F herein, in such promotional materials.

:  BUYER’S RIGHTS, DUTIES AND OBLIGATIONS

Purchase Energy.  

Buyer agrees to purchase all Energy produced by the Solar Facility at the Energy Price then specified by this Agreement.

Provide Access to the Premises and the Solar Facility.  

Buyer shall provide or assist Seller in obtaining convenient, reasonable access to and from the Solar Facility during normal business hours necessary or appropriate for Seller to perform construction, inspections, maintenance, repairs and the replacement of damaged portions of the Solar Facility.  Access includes, but is not limited to, access for lifting, rigging and material handling equipment required by the Seller.

Assistance with Interconnection, Permits and Licenses.  

At the Seller’s sole cost, the Buyer will use commercially reasonable efforts to assist the Seller and cooperate with the Seller, as necessary, to acquire and maintain Approvals, including providing any building owner or occupant authorizations, and signing any applications for permits, local utility grid interconnection applications and rebate applications as are required to be signed by a person in the position of the Buyer.  Buyer will also deliver to the Seller copies of any necessary Approvals, rebates or other financial incentives, which are in the name or physical control of the Buyer.

Protect Solar Access.  

Buyer shall not take actions, or allow others to conduct activities at the Site, that cause shading of the Solar Facility to an extent that impairs or reduces the Energy output of the Solar Facility on a monthly basis by more than one percent (1%).  Parties agree that if the Buyer’s actions result in shading of the Solar Facility such that the Solar Facility produces less than 80 percent of the Solar Facility’s expected performance output, the Parties will make every effort to eliminate the shading problem or relocate the Solar Facility to a mutually agreeable location.  If the Parties cannot agree on an alternative location for the Solar Facility, Seller will be entitled to an Early Termination Fee; provided, that shading that results from actions outside the control of the Buyer shall not give recourse to the remedies provided for in this Section 6.4.

Maintenance of Premises, Utility Connection and Service Contracts


Buyer will use commercially reasonable efforts to maintain the Premises and Buyer’s equipment in good condition and repair so as to be able to receive and utilize the Energy generated by the Solar Facility.  Buyer will maintain its connection and service contract(s) with the Utility, or any successors thereto, so that Buyer can, upon any suspension or interruption of delivery of Energy from the Solar Facility, provide the Site with its full requirements for electricity.

Environmental Attributes and Environmental Incentives Belong to the Seller.  

Buyer acknowledges that any Environmental Attributes, Environmental Incentives and other items of whatever nature relating to Environmental Attributes and Environmental Incentives related to the Solar Facility belong to the Seller, and it is understood that Seller will assign such Environmental Attributes to the Energy Trust of Oregon pursuant to Exhibit X of this Agreement (Photovoltaic Project Agreement.) Any Environmental Attributes or Environmental Incentive that is initially credited or paid to the Buyer will be assigned by the Buyer to the Seller without delay.  At the Seller’s expense, the Buyer agrees to cooperate with Seller in any applications for Environmental Attributes or Environmental Incentives; provided, however, that the Buyer is not required to disclose proprietary information in connection with completing such applications.  Except for any Environmental Attributes or Environmental Incentives directly related to the Solar Facility,  Buyer retains all rights related to the LEED status of the building on which the Solar Facility is located.

Notice to Site Lienholders and Release.  

Buyer will use reasonable commercial efforts to give effective notice of the Seller’s ownership of the Solar Facility and the Solar Facility’s status as personal property to all parties having an interest in or Lien upon the real property and fixtures which are part of the Site.  If there is any Lien suffered by Buyer against the Site which could reasonably be construed as prospectively attaching to the Solar Facility as a fixture of the Site, Buyer shall use commercially reasonable efforts to obtain a disclaimer or release from such Lienholder.  If Buyer is the fee owner of the Site, Buyer consents to the filing of a disclaimer of the Solar Facility as a fixture of the Site in the office where real estate records are customarily filed in the jurisdiction of the Site.  If Buyer is not the fee owner, Buyer will use commercially reasonable efforts to obtain such consent from such owner.

Seller Failure to Pay Taxes and Charges.  

If Buyer, either directly or as a levy against the Site, is assessed any taxes or fees which Buyer believes are the responsibility of the Seller, the Buyer will immediately give the Seller written notice of such imposition.  Seller will cooperate with Buyer in contesting such assessment; provided, however, that the Buyer will promptly pay such taxes to avoid any additional penalties and interest accruing on such assessments.  If following such contest it is determined that the amount is properly payable by the Seller, the Seller will reimburse the amount paid to the Buyer.

Buyer’s Taxes, Fees and Charges.  

Buyer is responsible for paying all , charges, levies and assessments against the Site that are not otherwise caused by the presence of the Solar Facility.  The Buyer is also responsible for paying all sales, use and other taxes, and any and all franchise fees or similar fees assessed against the Buyer due to the Buyer’s purchase of the Energy which are not otherwise the obligation of the Seller.

Security, Health and Safety.  

The Buyer will provide reasonable measures for the security of the Solar Facility, including restricting access to the area on which the Solar Facility is located and providing commercially reasonable monitoring of the Premises’ security alarms.  The Buyer will maintain the Premises in a structurally sound and safe condition consistent with all Laws.  If Buyer becomes aware of any circumstances relating to the Solar Facility which creates an imminent risk of damage or injury to any Person or any Person’s property, Buyer will immediately notify the Seller’s emergency contact identified on Exhibit A of such threat by telephone.  If the threat relates to the Premises and not to the Solar Facility, the Buyer shall promptly take such action as is reasonably necessary or appropriate to prevent such damage or injury.

Notice of Damage.  

The Buyer will promptly notify the Seller of any physical conditions or other circumstances the Buyer becomes aware of that indicate there has been or might be damage to or loss of the use of the Solar Facility or that could reasonably be expected to adversely affect the Solar Facility.

Avoidance of Liens on the Solar Facility.  

Buyer will not directly or indirectly allow any Lien on or with respect to the Solar Facility. If any lien is filed against the Solar Facility as a result of the acts of Buyer, the Buyer will promptly give the Seller written notice of such Lien and will take such action as is reasonably necessary or appropriate to have the Lien discharged and removed.  Buyer will indemnify the Seller against all costs and expenses (including reasonable attorneys’ fees) incurred in discharging and releasing such Lien.  Buyer shall give Seller notice of any Lien asserted by a third party of which Buyer has knowledge, but Buyer shall not be in any way responsible to discharge or remove any Lien that is not asserted as a result of Buyer’s own acts or omissions.  

Temporary Storage Space During Installation or Removal.  

The Buyer will use commercially reasonable efforts to provide sufficient space for the temporary storage and staging of tools, materials and equipment and for the parking of construction crew vehicles and temporary construction trailers and facilities reasonably necessary during any maintenance, repair, replacement or removal of the Solar Facility.  Buyer will also provide Seller a reasonable area for construction type laydown and staging.  The Buyer and Seller will coordinate and cooperate in determining the amount of space required for such purposes.

Buyer’s Assumption of Seller’s Obligations under the  Photovoltaic Project Agreement upon Exercise of Purchase Option


  If Buyer exercises the purchase option pursuant to section 11.8 of this Agreement, the “Photovoltaic Project Agreement” attached as Exhibit X will survive the termination of this Agreement, and such “Photovoltaic Project Agreement” shall remain as a contractual agreement between the Energy Trust of Oregon and Buyer.   Upon exercise of the purchase option, Buyer shall assume all of Seller’s obligations under the Photovoltaic Project Agreement.  Notwithstanding Buyer’s assumption of the Photovoltaic Project Agreement, Seller shall remain responsible for obligations or defaults incurred prior to the effective date of Buyer’s assumption.

:  ACCEPTANCE TESTING, METERING, INVOICING AND PAYMENT

Solar Facility Acceptance Testing.  

The Seller will conduct one or more tests on the Solar Facility during construction to confirm the operation of then installed capacity of the Solar Facility.  Commercial operation will begin after:  (i) one hundred percent (100%) of the nameplate capacity has been installed; (ii) testing indicates that the Solar Facility is capable of producing Energy at no less than the nameplate capacity; (iii) the Solar Facility has operated for a period of not less than five hours at the efficiency expected under conditions existing at time of testing and consistent with manufacturing standards for construction of the Solar Facility without experiencing any abnormal or unsafe operating conditions; and (iv) the Seller has acquired all permits necessary to authorize the production, sale and delivery of Energy in the intended amounts. If the testing of the previous sentence §(iii) is performed on a day with relatively low solar radiation, Buyer may request that the test be performed again on a day with more favorable solar conditions.   The Buyer may attend the testing session at the Buyer’s own cost.  The Commercial Operation Date will be the third (3rd) day following the Seller’s delivery of notice to the Buyer that the Solar Facility is ready for commercial operation.

Estimated Annual Production. 

 Set forth on Exhibit B is the expected annual output of the Solar.  The Buyer acknowledges that the Estimated Annual Production amounts shown on Exhibit B are estimates for planning purposes only and do not represent guaranteed levels of the delivery of Energy.

Metering of Delivery.  

Seller shall measure the amount of Energy supplied to Buyer at the Point of Delivery using a commercially available revenue grade metering system.  Such meter shall be installed, repaired, and maintained at Seller’s cost.  Buyer shall cooperate with Seller to enable Seller to have reasonable access to the meter as needed to inspect, repair and maintain such meter.  At Seller’s option, the meter may have standard industry telemetry and/or automated meter reading capabilities to allow Seller to remotely read the meter.  If Seller elects to install telemetry allowing for remote reading, Buyer shall allow for the installation of necessary communication lines and shall reasonably cooperate in providing access for such installation.  The meter shall be kept under seal, such seals to be broken only when the meters are to be tested, adjusted, modified or relocated.  In the event that Seller breaks a seal, Seller shall notify Buyer as soon as practicable.  If only a physical meter at the Point of Delivery is installed, Seller shall read the meter approximately quarterly.  If telemetry allowing remote reading is installed, Seller shall provide Buyer a monthly summary of Energy delivery for information purposes only.

Reserved.  
Invoicing.

The Seller will invoice the Buyer for Energy delivered within ten (10) Business Days after the end of the prior quarterly billing period.  Each invoice will set out the amount of Energy delivered in kWh during the prior billing period and the Energy Price then applicable, and the amount then due, including any taxes assessed on the delivery and sale of Energy to Buyer at the Point of Delivery.  Such invoice shall include sufficient details so that the Buyer can reasonably confirm the accuracy of the invoice including, among other details, beginning and ending meter readings.

Payment.  

Buyer shall make payment to Seller for Energy at the address specified by Seller in this Energy Services Agreement.  If made by mail, payment shall be posted within thirty (30) days following the date the Buyer receives the invoice from the Seller.  If such due date falls on a weekend or legal holiday, such due date shall be the next Business Day.  Payments posted after the due date shall be considered late and shall bear interest on the unpaid balance.

Meter Verification.  

Annually, or earlier if the Seller has reason to believe there may be a meter malfunction, the Seller, at its sole cost, will test the meter and provide copies of such tests to the Buyer.  The tests shall be conducted by independent third-parties qualified to conduct such tests.  The Buyer shall be notified seven (7) days in advance of such tests and have a right to be present during such tests.  If a meter is inaccurate it shall be promptly repaired or replaced.  If a meter is inaccurate by more than two percent (2%) and it is not known when the meter inaccuracy commenced (if such evidence exists such date will be used to adjust prior invoices), then the invoices covering the period of time since the last meter test shall be adjusted for the amount of the inaccuracy on the assumption that the inaccuracy persisted during one-half of such period.

Books and Records. 

To facilitate payment and verification, each Party shall maintain all books and records necessary for billing and payments, including copies of all invoices under this Agreement, for a period of at least two (2) years, and Seller shall grant Buyer reasonable access to those books, records and data at the principal place of business of the Seller.  Buyer may examine such books and records relating to transactions under, and administration of, this Agreement, at any time during the period the records are required to be maintained, upon request with reasonable notice and during normal business hours.

Payment Adjustments;  Billing Errors. 

Payment adjustments will be made if the Buyer or Seller discover there have been inaccuracies in invoicing, or there is determined to have been a meter inaccuracy sufficient to require a payment adjustment.  If the required adjustment is in favor of the Buyer, the Buyer’s quarterly payment shall be credited in an amount equal to the adjustment.  If the required adjustment is in favor of the Seller, the Seller will add the adjustment amount to the Buyer’s next quarterly invoice.  Adjustments in favor of either Buyer or Seller shall bear interest until settled in full.

:  CONDITIONS, CONSTRUCTION AND RESTORATION
Premises Condition;  Acceptance of.

Seller shall inspect the Premises where work is to be performed pursuant to this Agreement and shall fully familiarize itself with its conditions.  Subject to Section 9.16 (Pre-existing Hazardous Materials), Seller accepts the Premises “AS IS,” in its then-present physical condition, including its environmental condition and waives, releases and discharges Buyer from any and all claims of whatever kind relating to the Premises’ then-present physical condition, including any claim under the Comprehensive Environmental Response, Compensation and Liability Act (42 U.S.C. § 9601, et seq.), which Seller has or may have.  Such “AS IS” acceptance is conditioned upon Buyer’s full disclosure of all details of Premises condition, any other Liens or encumbrances on Premises which would affect this Agreement and any relevant warranties, including but not limited to the roof warranty, of which Buyer has knowledge.  Such “AS IS” acceptance shall not be deemed to invalidate any such warranties.  Seller agrees, represents and warrants that the matters released herein are not limited to matters which are known, disclosed or foreseeable.

Construction and Installation

Seller shall provide to Buyer detailed construction drawings and obtain Buyer’s approval of such plans prior to beginning construction.  Seller shall not begin construction or installation of the Solar Facility until Buyer has issued a Notice to Proceed.

Structural Requirements.

Seller’s installation, maintenance and alteration work shall be performed in accordance with applicable building codes and shall not adversely affect or damage the structural integrity or maintenance of Buyer’s property or improvements.  If any such work by Seller adversely affects or damages Buyer’s property or improvements, Seller shall reimburse Buyer for the costs to repair such damage.  All costs and expenses associated with any structural work or reinforcement to an improvement that is required to accommodate Seller’s facilities or use shall be the sole responsibility of the Seller.  Seller shall obtain the approval of a licensed structural engineer for all structural work it performs.  Buyer will be provided with a copy of the structural engineer’s findings prior to the commencement of construction activities at the Premises.

Completion of Construction and Construction Defect Warranty upon Exercise of Option.

Seller shall advise Buyer in writing, when construction or installation work at the Premises is completed. Buyer shall then have thirty (30) days to inspect Seller’s work and give Seller written notice of any deficiencies affecting the structural integrity or maintenance of the Premises. Seller shall correct any construction and installation deficiencies reported by Buyer within sixty (60) days of Seller’s receipt of such written notice. Within thirty (30) days of completion of construction, Seller shall submit to Buyer a book of approved “as-built” drawings and specifications. Such “as-built” submittal shall consist of ten (10) hard copies and one electronic copy (compact disk format) of the book of “as-built” drawings and specifications. The electronic copy shall be in a compatible software form (e.g., Auto CAD version 2002 or better) approved by Buyer.  Notwithstanding this section 8.4, Seller remains responsible for any and all construction defects related to the construction or installation of the Solar Facility until exercise of the Buyer’s Purchase Option.  Upon notice of Buyer’s intent to exercise the Purchase Option, Seller will give a one-year warranty against Solar Facility construction defects and such warranty shall begin on the day Buyer notifies Seller of its intent to exercise Purchase Option.  This warranty does not include claims arising from normal wear and tear; exposure to unsuitable environmental conditions, including but not limited to damage due to lightning strikes; unauthorized or abnormal use or operation; negligence or accidents; relocation of the Solar Facility from its original location or alteration of the Solar Facility without prior approval of Seller; and acts of God, such as earthquake, flood or fire.

Premises Warranties.

Buyer will provide Seller with a copy of the roof warranty and any other applicable warranties as soon as reasonably possible after construction of the Premises is complete, and before construction or installation of the Solar Facility begins.  Seller will use reasonable efforts to ensure that any roofing warranties of which it has had notice are not invalidated or rendered void by Seller’s construction or installation or maintenance of the Solar Facility.  In the event that Seller’s acts or omissions negatively impact any warranties and result in actual damage, Seller agrees to indemnify Buyer for such damage.  

Maintenance Repairs.


(a)
Seller shall be solely responsible for performing all maintenance and repairs necessary to keep its panels, facilities, equipment and all other components of the Solar Facility in good condition and repair and in compliance with all Laws, including annual inspections of the structural integrity of its facilities by a qualified individual for the first three years after the Commercial Operation Date.  If no problems are discovered in those three years, structural inspections will then be required once every three years for the duration of the Agreement.  If a problem is discovered during the three-year period inspections, the annual inspections shall resume until three consecutive problem-free inspections are attained, upon which the inspections may again resume a three-year period. Upon request by Buyer, Seller shall deliver copies of all reports prepared in connection with such inspections to Buyer. The maintenance of the Solar Facility shall be the responsibility of Seller, except for any of Buyer’s equipment or buildings, which shall be maintained by Buyer. 



(b)
Seller shall provide at least ten (10) days advance written notice to Buyer of construction and repair work of a non-routine nature (except for emergency repairs, for which notice shall be given as soon as commercially practicable and for which a permit is not required) on Seller’s Solar Facility or other equipment which may, at Buyer’s sole discretion, be subject to a receipt of a Permit under the Buyer’s Non-Park Use of Park Property Policy.  For purposes of this Section, “non-routine” means any work which is reasonably likely to disrupt Buyer’s normal use of or operations on the Property, or to materially change, alter or impact the nature or condition of the Property.  Seller shall make repairs or compensate Buyer for all reasonable costs arising out of any substantial disruption of Buyer’s normal use of the Property or any material changes, alterations or impacts to the nature or condition of the Property that result from Seller’s non-routine work, including but not limited to facility closure or significant impairment to facility operation.



(c)
Buyer reserves the right, in its sole discretion, to make emergency repairs on the Solar Facility, at the sole cost and expense of Seller, when such repairs are needed on an emergency basis to protect Buyer or the public. Buyer shall notify Seller of any emergency, if feasible, and shall give Seller an opportunity to respond to the emergency.

Performance Guarantee.

Prior to commencement of construction of the Solar Facility under this Agreement,  Seller shall provide Buyer with a performance guarantee, in the form of a bond or dedicated reserve fund in an amount not less than the cost of construction of the Solar Facility, in a form acceptable to the City Attorney, in favor of Buyer, guaranteeing completion of the improvements, payment of Seller’s contractors and subcontractors, and performance of Seller’s obligations under this Agreement applicable thereto, and protection of Buyer’s property from damage arising from the construction, maintenance, repair, operation, or removal of the Solar Facility.  Seller shall maintain such performance guarantee in place until the Commercial Operation Date, as defined in Section 7.1.

Seller’s Obligation to Restore Premises.


(a)
Restoration:  Seller shall, at its sole cost and expense, remove its Solar Facility and restore the Premises in accordance with Section 11.9 at the termination of this Agreement, except that Seller shall have no obligation to restore the Premises if the Agreement terminates due to Buyer’s Default, Buyer acquires the Solar Facility, Buyer terminates the Agreement under Section 11.5, or the Parties agree to a Substitution of Premises under Section 11.10.  


(b)
Removal Bond:  Seller's obligations to remove the Solar Facility and restore the Premises under Section 8.8(a), if any, will be paid from a Removal Bond established by Seller in an amount acceptable to Buyer.  Such removal bond or functionally equivalent removal/restoration mechanism, to be approved by the City Attorney, shall be established at year eighteen (18) if Buyer has not yet opted to purchase the Solar Facility, and it shall only be established at that time upon Buyer's specific request.    Further, the removal mechanism shall only be established by Seller at that time if Buyer represents that it does not intend to purchase the system by the end of the twentieth (20th) year.  Seller will be entitled to a return of the
Removal Bond or equivalent removal/restoration mechanism upon the earlier of (i) termination of this Agreement due to Buyer's Default, (ii) Buyer's exercise of its Purchase Option, (iii) Buyer's termination of this Agreement under Section 11.5, or (iv) Seller's satisfaction of its obligations under Section 8.8(a).      At year eighteen (18), if the overall cost of establishment of the removal bond or removal/restoration mechanism along with the predicted cost for removal and restoration appears likely to cause an unacceptable financial risk for Seller, the Parties agree to use best efforts and good faith to negotiate a more acceptable alternative solution.

 
:  OPERATIONS AT THE PREMISES

Access by Seller.

Upon Seller’s request, Seller, its agents, employees, contractors (if any) and subcontractors (if any) shall be permitted reasonable access to Buyer’s property for purposes of installing, operating, maintaining, repairing, and, if applicable, removing its equipment, upon request by Seller to Buyer.  Seller shall make all such requests upon reasonable advance notice to Buyer.   Seller shall, at all times, observe and abide by Buyer’s access rules and regulations.  An employee of Buyer may be present at all times that Seller’s employees, agents, contractors and subcontractors are on Buyer’s property. 

Procedures for Access by Seller.

Buyer’s standard access and security procedures shall be specified in Exhibit A.  Buyer shall provide Seller with the names and telephone numbers of at least two individuals who can be contacted to request emergency access to the Premises, which shall be included in Exhibit A.

Buyer’s Right to Inspect Solar Facility Construction and Maintenance.

Buyer shall have access at all times to the Premises during the periods when Seller is constructing and installing the Solar Facility and performing work at the Premises, and Buyer shall have the right to inspect the construction and installation work at all times. It is expressly understood by the parties that Buyer, whether or not it conducts Premises visits or inspections, assumes no responsibility for the quality or adequacy or safety of Seller’s design, construction and installation.

Grant of Rights.

Buyer hereby grants Seller a non-exclusive license to use the Premises solely for the purposes stated within and in accordance with the terms and conditions of this Agreement. This license may be revoked only as expressly provided for in this Agreement.  All other rights, including the right to grant licenses for uses other than Solar Facility at the Premises, are reserved to Buyer, but will not be exercised in a manner which unreasonably interferes with rights granted Seller herein. 

Limitation on Use.

The Premises may be used by Seller only for the installation, construction, operation and maintenance of the Solar Facility, and removal of the Solar Facility, if allowed or required by this Agreement. Seller shall, at all times, maintain the Solar Facility and the portion of the Premises utilized by Seller in good condition and repair, reasonable wear and tear excepted, at its sole cost and expense.

Ownership of Solar Facility.


Subject to Buyer’s right to acquire the Solar Facility under this Agreement, the Solar Facility shall be the property of Seller during the Term.  All equipment (including, but not limited to, photovoltaic  and solar hot water panels, storage tanks, inverters, meters, wire, data monitoring equipment, and cabling) and all moveable property of Seller that is attached to or otherwise brought onto the Premises by Seller shall remain the personal property of Seller and may be removed by it at any time.  During the Term, Seller may replace any component of its Solar Facility at Seller’s sole cost and expense, in compliance with the provisions of this Agreement.

Security.

The portion of the Premises where the Solar Facility is installed shall be secured by Seller against un-permitted public or third party access.

Use by Third Parties.

Exclusive of normal operations and maintenance repairs, Seller shall not permit any third party to install any equipment on any portion of the Premises or on anything constructed by Seller on the Premises, without the prior written consent of the Buyer. Buyer will not permit any third party uses of the Premises that would substantially and materially interfere with Seller’s use of the Premises pursuant to this Agreement and Buyer will not install any equipment on Solar Facility without Seller’s approval.

Approvals.

 Seller’s right to use the Premises is contingent upon Seller’s obtaining all Approvals.

Compliance with Laws.

Seller’s use of the Premises and Seller’s operation of the Solar Facility located thereon shall comply at all times with all Laws.  Before commencing operation of the Solar Facility, if reasonably requested by Buyer, Seller and/or its successors and assigns, at their sole expense, shall (a) demonstrate that the Solar Facility and its connections to Buyer’s facilities are in full compliance with industry standards and applicable specialty codes; and (b) obtain an inspection and approval from appropriate City of Portland code compliance inspectors.


Seller, at its own cost and expense, shall comply with all Environmental Laws (as defined below) that affect (i) Seller’s construction, installation, reconstruction, maintenance, repair, operation or removal of the Solar Facility installed on the Premises covered by this Agreement and (ii) Seller’s use and possession of the Premises. Seller shall be solely responsible for obtaining all required Approvals before commencing any construction, installation, reconstruction, maintenance, repair, operation or removal work at the Premises and for making all necessary submissions to appropriate environmental regulatory agencies. Seller shall bear the cost and expense of all necessary applications and Approvals. If Buyer deems it appropriate and consistent with the public interest, Buyer, at Seller’s sole cost and expense, shall cooperate with Seller in obtaining required Approvals and in making submissions to appropriate environmental regulatory agencies.

Notice and Remediation of Release.

In the event of any release of a Hazardous Material to the environment, the discovery of the presence of Hazardous Materials, or any condition of pollution or nuisance, at, on or about the Premises whether or not as a result of any act or omission of Seller or its representatives, agents, employees, contractors, customers or invitees, Seller shall immediately notify Buyer and, to the extent such release results from the act or omission of Seller, Seller shall, at its sole cost and expense, promptly undertake all cleanup and remedial measures required to respond to the release or presence of Hazardous Materials in accordance with applicable Environmental Law and as otherwise required by Buyer.  If such pollution, nuisance or presence of Hazardous Materials was caused by Buyer, Buyer shall indemnify and compensate Seller for Seller’s remediation and any associated costs or harms.

Action Plan.

If any Premises cleanup or remedial measures are conducted by Seller pursuant to Section 9.11, then Seller shall, at its own cost and expense, prepare and submit to Buyer for Buyer’s approval, the necessary and appropriate action plans for such cleanup or remedial measures. Buyer shall have the right to approve, in its sole discretion, any such action plan prepared by Seller before the plan is submitted to any appropriate environmental regulatory agency. Seller shall be solely responsible for completing any action plan as approved by Buyer and the appropriate environmental regulatory agency. Seller, at its own cost and expense, shall promptly provide Buyer with copies of all documentation, reports and studies regarding all of Seller’s work and all submissions made to any environmental regulatory agency in connection with Seller’s responsibilities pursuant to this Section 9.12.

Notice of Violation.

Seller shall promptly provide Buyer with written notice of any violation or alleged violation of any Environmental Law alleged by an environmental regulatory agency or third party. Such notice shall include copies of all relevant correspondence related to such allegation.

Environmental Inspections.

Buyer shall, at all times during the Term, permit Seller to access the Premises for the purposes of environmental inspections, including, but not limited to, sampling. Seller shall provide at least seventy-two (72) hours advance notice to Buyer of environmental inspections, and Buyer shall have the right to have a representative present during any such inspections. Seller shall, at its own cost and expense, provide all information requested by Buyer relating to Seller’s compliance with Environmental Laws.

Hazardous Substances.

Seller shall not dispose at, on or about the Premises any Hazardous Substance  (as defined in ORS 465.200, and as hereafter amended, and in implementing regulations of the State of Oregon Department of Environmental Quality), and shall handle all Hazardous Substances in a manner that protects the Premises and the environment from accidental spills and releases.  Seller or any of its officers, employees, agents, contractors, subcontractors, servants, successors, assigns, sublessees, licensees, or invitees shall not cause or permit to occur any unauthorized release of a Hazardous Substance or any condition of pollution or nuisance at, on or about the Premises, whether affecting surface water or groundwater, air, the land or the subsurface environment.

Rights and Obligations Concerning Preexisting Hazardous Materials.

This Agreement is not intended to create a separate obligation on the part of Seller in favor of Buyer to remediate Preexisting Hazardous Materials (as defined in Section 9.17), nor does it limit or expand the rights or defenses of Buyer or Seller with respect to such Preexisting Hazardous Materials. In no event shall Seller be responsible for the cleanup or remediation of any Preexisting Hazardous Materials on the Premises unless (i) Seller’s negligence or willful misconduct causes an exacerbation or migration of such Preexisting Hazardous Materials, or (ii) Seller causes additional damage to the Premises in question beyond any damage caused by the presence of such Preexisting Hazardous Materials due to Seller’s violation of any applicable Environmental Laws regarding such Preexisting Hazardous Materials. This Section 9.16 shall not relieve Seller of any obligation it might have with regard to third parties or any governmental entity by operation of Law, including but not limited to, applicable Environmental Laws.  Prior to commencement of Construction, Buyer must give notice to Seller of any Pre-existing Hazardous Materials known by Buyer to be located at or near the Premises.

Environmental Definitions.

As used in this Article 9,

(a)
“Environmental Laws” shall mean all Laws now or hereafter in effect, as amended from time to time, in any way relating to or regulating human health or safety, or industrial hygiene or environmental conditions, or protection of the environment, or pollution or contamination of the air, soil, surface water or ground water.

(b)
“Preexisting Hazardous Materials” shall mean Hazardous Materials or Substances that existed in, on, under or about the Premises or other property of Buyer prior to the effective date of this Agreement, whether such substances were within the definition of Hazardous Substances as used in this Agreement as of the effective date or subsequently become included within such definition.

Non-Interference with Operations



(a)
Any construction, reconstruction, maintenance, repair and operation of the Solar Facility on the Premises and all work in connection therewith shall be performed in a manner that shall not interfere with Buyer’s or its patrons’ use of the Premises, or with Buyer’s construction or maintenance work or Buyer’s radio or other communications at the Premises, unless prior written approval is granted by Buyer.  For purposes of this Subsection 9.18(a), such prohibited interference includes, but is not limited to, damage or interference resulting from power surges or disruptions caused by the construction, reconstruction, maintenance, repair or operation of the Solar Facility.



(b)
Buyer shall not use, or permit others to use, the Property in any manner that substantially and unreasonably interferes with the Solar Facility or with the rights of Seller under this Agreement.

Damage to Buyer’s Property.  

If any property of Buyer is damaged, destroyed or disturbed by Seller’s activities on the Premises, Seller shall promptly notify Buyer and shall, at Buyer’s option, either repair or replace the affected property at Seller’s expense or shall reimburse Buyer for its reasonable costs of repairing or replacing the affected property

:  NOTICES

Immediate Notice of Damage to the Solar Facility.  

In addition to the Buyer’s duty to immediately notify the Seller if the Buyer becomes aware of a risk or the threat of a risk to Persons or property, the Buyer will promptly notify the Seller by telephone if the Buyer becomes aware of any of the following conditions:  (a) damage to the Premises caused by the operation, maintenance or repair of the Solar Facility; (b) damage to the Solar Facility from any cause; or (c) damage to the Premises from a cause other than the Solar Facility.  After such notice, Buyer agrees that the Seller may immediately inspect the Solar Facility and the area of the Premises on which the Solar Facility is located to determine whether further operation of the Solar Facility at that location is safe.

Addresses for the Delivery of Notices.

Any notice required, permitted, or contemplated in this Agreement shall be in writing unless otherwise stated and shall be addressed to the Party to be notified at the address set forth below or at such other address or addresses as a Party may designate for itself from time to time by notice hereunder.  Such notices may also be sent by fax transmission:

	To Seller:


	Commercial Solar Ventures

621 SW Alder St. #300

Portland, Oregon 97205

Attention:  Sandra Walden
Fax No.:  (503) 241-2204
Phone No.:  (503) 241-5918

Email:  swalden@ c-s-v.com


	With a copy to:


	

	To Buyer:


	Portland Parks and Recreation


1120 SW 5th Ave., Room 1302

Portland, OR 97204

Attention:  Property Manager

Fax No.:  (503) 823-5570



Phone No.:  (503) 823-5229

Email:  splanchon@ci.portland.or.us



	With a copy to:


	Office of the City Attorney

1220 SW 4th Ave, Room 430

Portland, OR 97204

Attention:  
Harry Auerbach

Fax No.:  (503) 823-3089

Phone No.:  (503) 823-4047


Email:  hauerbach@ci.portland.or.us




Acceptable Means of Delivering Notice.

Each notice required, permitted, or contemplated hereunder shall be deemed to have been validly served, given or delivered as follows:  (a) if sent by United States mail with proper first class postage prepaid, three (3) calendar days following the date of the postmark on the envelop in which such notice was deposited in the United States mail; (b) if sent by a regularly scheduled overnight delivery carrier with delivery fees either prepaid or an arrangement with such carrier made for the payment of such fees, the next Business Day after the same is delivered by the sending Party to such carrier; (c) if sent by fax and if concurrently with the transmittal of such fax the sending Party contacts the receiving Party at the phone number set forth above to indicate such fax has been sent (which indication by phone may be done by leaving a voicemail for the receiving Party at such phone number), at the time such fax is transmitted by the sending Party as shown by the fax transmittal confirmation of the sending Party; or (d) if delivered in person, upon receipt by the receiving Party.  If email addresses are specified above, copies of notices shall be sent to the receiving Party’s email addresses.

:  CHANGES IN CIRCUMSTANCE/TERMINATION

Substitution of Premises.

If the Buyer ceases to conduct business operations at and/or vacates the Premises or is prevented from operating the Solar Facility on or at the Premises because of a change in the Premises’ condition not related to a force majeure event under Article XII, then instead of being required to pay the Early Termination Fee, the Buyer has the option of providing the Seller a mutually agreeable substitute location on which Seller may operate the Solar Facility.  In addition to being acceptable to the Seller, the substitute location must be serviced by the same Utility as the Premises or in a location with similar solar characteristics and local utility rates as the Premises.  The Buyer will provide at least ninety (90) days’ written notice before the date on which it desires Seller to begin removal of the Solar Facility. 

Substitute Agreement.

In connection with any location substitution, the Buyer must execute an amendment that has all of the same terms as this Agreement, other than the location of the Premises, the Commercial Operation Date and the term of such amended Agreement.  The term of the amended agreement will be equal to the remaining Term of this Agreement, as calculated from the date that the Solar Facility is disconnected to the end of the Term.  The execution and delivery of the amended agreement will not be deemed a termination of this Agreement for purposes of any Early Termination Fee.  The Buyer will provide the Seller any consents or releases from the new Buyer and any owner, lessor, or mortgagee of the substituted location required by the Seller’s lender in connection with the location substitution.  The Buyer will pay all costs associated with relocation of the Solar Facility including all costs and expenses incurred by or on behalf of the Seller in connection with:  (i) removal of the Solar Facility from the existing Premises; (ii) installation and testing of the Solar Facility at the substitute location; (iii) applicable interconnection fees and expenses at the substitute location; (iv) new title search; (v) other out of pocket expenses of the Seller connected to preserving and re-filing the security interest of Seller’s lender in the Solar Facility; and (vi) the cost of obtaining replacement warranties, if moving the Solar Facility to a new location causes the original warranties to be voided.  If the substitute location has inferior solar characteristics as compared to the original Premises, the Seller has the right to make an adjustment to the Energy Price for the term of the substitute Agreement to maintain the Buyer’s annual payments at the same amount as would have been due based upon the solar characteristics of the Premises.

Termination By Buyer for Seller’s Failure to Obtain Third-Party Approvals.

If Seller has not obtained all Approvals within six (6) months after the Effective Date, Buyer may terminate the Agreement if Seller has not obtained such Approvals within 30 days of receipt of notice from Buyer of Buyer’s intent to terminate.  Seller agrees to begin the application process for such Approvals within thirty (30) days after the Effective Date and to pursue such Approvals diligently thereafter; provided that if Seller inadvertently fails to apply for an Approval within such thirty (30) day period, such omission shall not constitute a breach of this Agreement if (i) Seller timely obtains such Approval and (ii) Buyer is not otherwise materially damaged by such inadvertent omission.  

Termination By Seller for Commercial Reasons.

Subject to Seller’s obligations under Section 9.10, if at any time before the Commercial Operation Date, it becomes commercially inadvisable or technologically impractical in Seller’s reasonable business judgment for Seller to utilize the Premises or if any Approval is denied, canceled or otherwise terminated due to circumstances beyond Seller’s reasonable control and, as a result, Seller is unable to use the Premises for its intended purpose, Seller may terminate this Agreement.  In such event, Seller shall provide Buyer with a minimum of one hundred twenty (120) days prior written notice of Seller’s intent to terminate the Agreement.  In the event of such a termination under this Section 11.4, Seller shall, at the time notice of termination is given, pay a termination fee (the “Termination Fee”) in an amount calculated as follows:



TF = ALF – PRE

Where

TF 
is the Termination Fee to be calculated hereunder;

ALF
is the Annual License Fee for the Premises, calculated for the 365 days following the Termination Date, being equal to the amount that would have been payable for such period in the absence of the termination; and

PRE
is that portion, if any, of the prepaid annual License Fee for such Premises that is applicable to the period of time on or after the Termination Date. 


The Termination Fee shall be paid to the same payee(s) and in the same manner as required in this Agreement for the Annual License Fee for the Premises in question for the period of time on and after the effective date of the termination. If a regular Annual License Fee payment date for the Premises falls between the date on which the Termination Fee is paid and the date on which the termination becomes effective, no further payment shall be required on such regular payment date.


In the event that Seller terminates under this Section 11.4, it shall restore the Premises as required under Section 11.9.   

Termination for Convenience. 


(a)
Buyer may terminate this Agreement if Buyer’s own use of or need for the Premises, or conditions (including, without limitation, environmental conditions) at or near the Premises, require relocation of the Solar Facility.  To the extent practicable, Buyer shall provide Seller with at least three hundred sixty-five (365) days written notice of intent to terminate this Agreement under this Section 11.5.  In all events, Buyer shall, before exercising its rights under this Subsection 11.5(a), give Seller reasonable notice of its intent to do so, and an opportunity to be heard by the Portland City Council as to why this Agreement should not be terminated.  



(b)
Seller’s obligation to pay an Annual License Fee for the use of the Premises shall cease on the termination date specified in Buyer’s notice of termination. If the regular Annual License Fee payment date for the Premises falls during the period of time between the notice of termination and the termination date specified therein, Seller shall pay a pro-rata portion of the Annual License Fee for the partial year ending on such termination date.



(c)
Upon Buyer’s notice of termination of this Agreement under this Section 11.5 or Seller’s Termination under Section 13.4, Buyer shall pay an Early Termination Fee to Seller.  The Early Termination Fee is intended solely to repay Seller for all unrecovered actual damages incurred as a result of Buyer's termination for convenience or default, and shall be calculated after consideration of the following:

(i)
the Annual License Fee that has been prepaid for the Premises that is applicable to the period of time on or after the termination date; plus

(ii) 
the out-of-pocket capital equipment, construction and other costs and expenses actually incurred in installing the Solar Facility on the Premises, including any developer’s fee paid to Commercial Solar Ventures, LLC, minus the depreciated amount of such costs, calculated on a straight-line basis over one hundred twenty (120) months from the Commercial Operation Date until the termination date; plus

(iii)
any penalties or recaptured federal and state tax benefits and  associated interest involving the Solar Facility incurred by Seller due to termination of this Agreement; plus

(iv)
any termination fee payable under an O&M agreement, in addition to decommissioning and storage costs; plus

(v)
the amount of the ETO incentive payment under the “Photovoltaic Project Agreement” attached as Exhibit X or any other grant that Seller is required to repay as a result of the termination of this Agreement; plus

(vi)
the cost of dismantling the Solar Facility and removing the Solar Facility to another location for redeployment; plus
(vii)
power sale revenues that Seller would have received had this Agreement not been terminated pursuant to this Section 11.5, beginning on the date that this Agreement is terminated and ending one year later, unless Seller is able to redeploy Solar Facility within one year from the date of Termination in which case Buyer need only pay expected power sale revenues from the date of Termination until the date Seller redeploys the Solar Facility; and
(viii)    any benefits or funds, including tax credits or depreciation, already received by Seller for costs associated with the project as well as value received through mitigation efforts, such as redeployment or salvage. 


The Early Termination Fee shall not exceed actual lost costs.  In the event that the Parties cannot agree on the amount of the Early Termination Fee, an independent auditor shall determine the amount of the Early Termination Fee in accordance with the intent that the Fee is intended to make the Seller whole, but not to unduly penalize the Buyer.  For the avoidance of doubt, in any case where a payment is due to Seller under this Section 11.5, such payment shall be in lieu of any other payment to which Seller would otherwise be entitled under this Agreement.

Reserved. 
Temporary Closure of the Premises.  

If Buyer desires or needs to conduct any type of work on the roof areas or supporting structures of the Premises, which will require Seller to cease making deliveries of Energy for more than forty-eight (48) hours, the Buyer’s payments shall be adjusted to reflect the Seller’s losses of income and additional expenses during the period in which Energy cannot be generated and delivered to the Buyer.  The payment adjustment shall be equal to the Seller’s lost revenue from Energy sales; Seller’s actual costs of making the required roof area available to the Buyer by moving, disassembling, removing, storage, re-assembling, and re-commissioning the Solar Facility, as required; and the Seller’s lost income from the sale of Environmental Attributes.  The Seller will provide the Buyer with a calculation of the anticipated lost revenues and additional costs to be incurred by the Seller.  The Buyer will have twenty (20) calendar days to review the calculation and make, in writing, any objections to the calculation.  Absent manifest mathematical error, the calculation shall be binding as to the payment adjustment to be made by the Buyer.  The Buyer will make a reasonable commercial effort to give the Seller as much advance notice as possible, but in no event less than thirty (30) calendar days notice, except in an emergency situation where such notice is not reasonable, of the Seller’s need to move or relocate the Solar Facility.  The Buyer will keep the Seller notified of the anticipated date on which the Seller can start reinstalling the Solar Facility in fully functional form.  Once the work is completed and the Solar Facility is fully functional, the Buyer will promptly pay to the Seller the full amount of the adjustment upon being invoiced by the Seller.

Buyer’s Purchase Option.  

Beginning one-hundred eighty (180) days after the 5th anniversary of the Commercial Operation Date, Buyer shall have the option to purchase the Solar Facility at fair market value.  During the first two (2) years of the purchase option, the Buyer may exercise its purchase option by giving the Seller at least sixty (60) calendar days written notice of Buyer’s intent to exercise its purchase option.  Beginning one-hundred eighty (180) days after the 7th anniversary of the Commercial Operation Date, Buyer agrees to give Seller at least two (2) years written notice of Buyer’s intent to exercise its purchase option, unless Seller agrees in writing to a shorter period.  If the Buyer provides timely notice of its exercise of such option, the Parties shall cooperate and work diligently to close the purchase within, respectively, the 60-day or two-year period.  The Parties shall, in good faith, attempt to agree on a fair market price for the Solar Facility, which shall reflect, as nearly as practicable, the fair market value as of the date of transfer of title.  If the Parties cannot agree on a value on or before the thirtieth day prior to expiration, respectively, of 60 days or two years following the date of Buyer’s notice of its exercise of the option, fair market value shall be determined by an independent energy appraiser mutually acceptable to the Parties.  In any case, ‘fair market value’ shall mean the price that would be established at the time title is set to be transferred to Buyer in an arm’s-length transaction between an informed and willing buyer and an informed and willing seller for the equipment that comprises the System as installed at the Premises. The Buyer acknowledges that the Seller makes no representation or promise as to the fair market value of the System at any future time. If the Buyer chooses to exercise its purchase option, the Buyer and Seller will promptly execute all documents necessary to (A) pass title to the Solar Facility to the Buyer, free and clear of any Liens (except those Liens which will be paid and removed by the Seller upon receipt of the option price), (B) assign all warranties for the Solar Facility to the Buyer,  and (C) assign Seller’s obligations under the “Photovoltaic Project Agreement” with the Energy Trust of Oregon (“ETO”), dated _________, 2008 to Buyer and attached as Exhibit X. Prior to transfer of title, Seller shall complete and provide to Buyer an independent performance report, indicating the condition and production abilities of the Solar Facility at that time.  If the Solar Facility is not capable of producing approximately 90,000 kWh per year (subject to climate variations and ordinary system degradation) as required in the Photovoltaic Project Agreement attached as Exhibit X , then Seller will make any repairs needed to meet such requirements prior to the transfer of title. If the Solar Facility is not meeting the ETO production requirements, as stated in the Photovoltaic Project Agreement sections 3BB and 6A, then Seller will make any repairs needed to meet such requirements prior to the transfer of title.  The Buyer will pay the option price to the Seller concurrently with the passage of title to the Solar Facility and the expiration of this Agreement

Removal of Solar Facility and Restoration of Premises at Expiration, Early Termination or Event of Default.

Unless otherwise provided, if Seller is required or permitted under this Agreement to remove the Solar Facility, such removal will occur within sixty (60) days of termination of the Agreement.  The Premises will be returned to its original condition, except for Solar Facility mounting pads or other support structures and ordinary wear and tear.  The Seller will take care to assure that the removal of the Solar Facility will not affect the integrity of the Buyer’s Premises, which will be as leak proof as it was prior to removal of Solar Facility.  All of the Buyer’s obligations to provide access shall remain in full force and effect until removal is complete.  If the Seller fails to remove or commence substantial efforts to remove the Solar Facility within the sixty (60) day period, the Buyer has the right, upon ten (10) days’ notice to Seller, to (i) have the Solar Facility removed and stored in a public warehouse at Seller’s cost or (ii) undertake the restoration of the Premises to its original condition (other than Solar Facility mounting pads or other support structures and ordinary wear and tear) at Seller’s cost; provided, however that Buyer may not undertake any improvements or betterments to the condition of the Premises at Seller’s cost.

Removal of Solar Facility at Substitution.  

If the Seller and Buyer have agreed upon a substitute location for the Solar Facility pursuant to Section 11.1 (“Substitution of Premises”), the Seller will remove the Solar Facility from the Premises prior to the termination of the Buyer’s ownership, lease, or rights to use the Premises.  The Seller will not be required to restore the Premises to its prior condition but shall promptly pay the Buyer, or Buyer’s designee, for any damage caused by the Seller during removal of the Solar Facility.

:  FORCE MAJEURE

No Liability If a Force Majeure Event Occurs.  

Neither the Seller nor the Buyer will be liable to the other in the event it is prevented from performing its obligations hereunder in whole or in part due to an event of Force Majeure.  The Party rendered unable to fulfill any obligation by reason of a Force Majeure shall take all action necessary to remove such inability with all due speed and diligence.  The nonperforming Party will be prompt and diligent in attempting to remove the cause of its failure to perform, and nothing herein shall be construed as permitting that Party to continue to fail to perform after said cause has been removed; provided, however, the obligation to use due diligence shall not be interpreted to require resolution of labor disputes by acceding to demands of the opposition when such course is inadvisable in the discretion of the Party having such difficulty.  The occurrence and continuation of an event of Force Majeure shall not suspend or excuse the obligation of a Party to make any payments due hereunder.

Notice.  

In the event of any delay or nonperformance resulting from an event of Force Majeure, the Party suffering the event of Force Majeure shall, as soon as practicable, notify the other Party in writing of the nature, cause, date of commencement thereof and the anticipated extent of any delay or interruption in performance; provided, however, that a Party’s failure to give timely notice shall not affect such Party’s ability to assert Force Majeure unless the delay in giving notice prejudices the other Party.

:  DEFAULTS/REMEDIES

Seller Defaults.  

The following events shall be defaults with respect to Seller (each, a “Seller Default”):

(i)
Seller fails to pay any undisputed amounts due Buyer pursuant to this Agreement and such breach remains uncured for fifteen (15) Business Days following notice of such breach to the Seller;

(ii)
Seller breaches any material term of this Agreement and fails to cure such breach within thirty (30) days after written notice from Buyer specifying the breach, provided that if such breach cannot, with due diligence, be cured within a period of thirty (30) days, Seller shall not be deemed to be in default if Seller begins to cure the failure within such thirty (30) day period, thereafter diligently prosecutes such cure to completion, and obtains such cure within a reasonable time thereafter;

(iii)
Seller (A) commences a voluntary case under any bankruptcy law; (B) fails to controvert in a timely and appropriate manner, or acquiesces in writing to, any petition filed against Seller in an involuntary case under any bankruptcy law; or (C) any involuntary bankruptcy proceeding commenced against Seller remains undismissed or undischarged for a period of sixty (60) days.

Buyer’s Remedies.  

 Buyer may terminate this Agreement (i) upon at least fifteen (15) days’ prior written notice to Seller if a Seller Default described in Section 13.1(iii) has occurred, or (ii) immediately upon the expiration of the cure period if a Seller Default described in Section 13.1(i) or (ii) has occurred and is continuing.  In addition to any other remedy hereunder, Buyer may pursue any other remedy given under this Agreement or existing at law or in equity or otherwise.

Buyer Defaults.  

The following events shall be defaults with respect to Buyer (each, a “Buyer Default”):

(i)
Buyer fails to pay any undisputed amounts due Seller pursuant to this Agreement and such breach remains uncured for fifteen (15) Business Days following notice of such breach to the Seller;

(ii)
Buyer breaches any material term of this Agreement and fails to cure such breach within thirty (30) days after written notice from Seller specifying the breach, provided that if such breach cannot, with due diligence, be cured within a period of thirty (30) days, Buyer shall not be deemed to be in default if Buyer begins to cure the failure within such thirty (30) day period, thereafter diligently prosecutes such cure to completion, and obtains such cure within a reasonable time thereafter;

(iii)
Buyer (A) commences a voluntary case under any bankruptcy law; (B) fails to controvert in a timely and appropriate manner, or acquiesces in writing to, any petition filed against Buyer in an involuntary case under any bankruptcy law; or (C) any involuntary bankruptcy proceeding commenced against Buyer remains undismissed or undischarged for a period of sixty (60) days; 

(iv)
Buyer refuses to sign authorizations needed to obtain any Environmental Attributes or Environmental Incentives or purposefully breaches any term of the Interconnection Agreement required for interconnection of the Solar Facility, if any – (the Interconnection Agreement is attached as Exhibit E), and

(v)
Buyer terminates the Agreement other than due to Seller’s Default Section 13.1 or a Termination for Convenience under Section 11.5.

Seller’s Remedies.  

If a Buyer Default described in Section 13.3 (i), (ii) or (iv) has occurred and is continuing, Seller may terminate this Agreement immediately upon the expiration of the respective cure periods set forth in such provisions; and in addition to any other remedy hereunder, Seller may (i) cease the provision of Energy from the Solar Facility, (ii) remove the Solar Facility from the Premises in compliance with the terms of this Agreement, and (iii) invoice the Buyer for the Early Termination Fee pursuant to Section 11.5, and (iv) pursue any other remedy given under this Agreement or existing at law or in equity or otherwise.

:  LIMITATION OF LIABILITY

LIMITATION OF LIABILITY.  

EXCEPT AS EXPRESSLY PROVIDED IN THIS AGREEMENT, NEITHER SELLER NOR BUYER SHALL BE LIABLE TO THE OTHER OR ITS INDEMNIFIED PERSONS FOR ANY PUNITIVE, EXEMPLARY, INDIRECT, OR CONSEQUENTIAL DAMAGES, OR LOSSES OR DAMAGES FOR LOST REVENUE OR LOST PROFITS, WHETHER FORESEEABLE OR NOT, ARISING OUT OF, OR IN CONNECTION WITH THIS AGREEMENT, OTHER THAN INDEMNITY OBLIGATIONS WITH RESPECT TO THIRD-PARTY CLAIMS.  .

:  INDEMNIFICATION

Seller’s Indemnity to Buyer. 


The Seller agrees that it will indemnify, hold harmless, and defend the Buyer and the Buyer’s permitted successors’ and assigns’ and their respective subsidiaries, directors, officers, members, shareholders and employees (collectively, the “Seller Indemnified Parties”) from and against any and all damages and expenses incurred by the Seller Indemnified Parties arising from or out of the following:  (a) the claim against Buyer by any third person that an injury or death, or a loss or damage to property was caused by the Seller, or any agent, subcontractor or component supplier of the Seller relating to the installation or operation of the Solar Facility, or (b) the claim that the Solar Facility infringes on patents or improperly uses proprietary rights.  The Seller is excused from any indemnity obligation to the Seller Indemnified Parties and is not required to reimburse or indemnify any Seller Indemnified Party for any claim to the extent such claim is due to the negligence or willful misconduct of any Seller Indemnified Party.

Buyer’s Indemnity to Seller.  

To the extent allowed by law and subject to the limitations of the Oregon Tort Claims Act, the Buyer agrees that it will indemnify and hold harmless the Seller and the Seller’s permitted successors and assigns and their respective subsidiaries, directors, officers, members, shareholders and employees (collectively, the “Buyer Indemnified Parties”) from and against any and all damages and expenses incurred by the Buyer Indemnified Parties arising from or out of a claim against the Seller by any third person that an injury or death, or a loss or damage to property was caused by the activities or conduct of Buyer at the Premises. The Buyer is excused from any indemnity obligation to the Buyer Indemnified Parties and is not required to reimburse or indemnify any Buyer Indemnified Party for any claim to the extent such claim is due to the negligence or willful misconduct of any Buyer Indemnified Party.


 Buyer will indemnify and compensate Seller for the Energy Trust incentive repayment amount if any action by Buyer triggers repayment of Energy Trust Incentive Funds under the “Photovoltaic Project Agreement,” which is attached as Exhibit X.

:   ASSIGNMENT

General Prohibition on Assignments.  


Except as provided below, neither Seller nor Buyer may voluntarily assign its rights nor delegate its duties under this Agreement, or any part of such rights or duties, without the written consent of the other Party.  Neither Seller nor Buyer will unreasonably withhold, condition or delay any requested consent to an assignment which is allowed by the terms of this Agreement.  Any such assignment or delegation made without such written consent or in violation of the conditions to assignment set out below shall be null and void.

Change of Control of the Seller. 

Seller may assign its interests in this Agreement to a special purpose entity having Bonneville Environmental Foundation as a member without the Buyer’s prior written consent.  The entity to which Seller wishes to assign its interests must assume in writing all of the Seller’s obligations and liabilities under this Agreement in writing prior to such assignment purporting to become effective, and such entity must have the financial capability to perform all of the Seller’s obligations under this Agreement.

Change of Control of Buyer.  

Buyer may assign its interests in this Agreement to an affiliate of the Buyer or to any entity which has acquired all or substantially all of Buyer’s assets or business, whether by merger, acquisition or otherwise without the Seller’s prior written consent.  The entity to which Buyer wishes to assign its interests must assume in writing all of the Buyer’s obligations and liabilities under this Agreement in writing prior to such assignment purporting to become effective, and such entity must have the financial capability to perform all of the Buyer’s obligations under this Agreement.

:  DISPUTE RESOLUTION

Governing Law.  
This Agreement is governed by and shall be interpreted in accordance with the laws of the State of Oregon, without regard to principles of conflicts of law.  
Forum.  


Any litigation between the Parties arising under this Agreement shall occur, if in the state courts, in the Multnomah County Court having jurisdiction thereof, and, if in the federal courts, in the United States District Court for the District of Oregon.

Negotiation, Mediation and Arbitration.  
Regarding any dispute or claim that arises out of or that relates to this Agreement, or to the interpretation or breach thereof, or to the existence, scope, or validity of this Agreement, an attempt may be made by the Parties to negotiate a solution to such dispute or claim.  Following any unsuccessful attempt at negotiation, the Parties may use local mediation services to further attempt resolution of such dispute or claim.  If neither negotiation nor mediation is successful, the Parties may attempt to resolve the dispute or claim using local arbitration services.  If at all possible, these attempted dispute resolution strategies will be coupled with the Multnomah County Court System in the State of Oregon.

:  INSURANCE

Required Insurance.


(a)
When Required.  Before Seller or any of its contractors or subcontractors enters the Premises, and before Seller performs any construction or installation work on the Premises, Seller, its contractors and its subcontractors shall provide, at their own cost and expense, the insurance specified by this Article 18. Said insurance coverage to be provided by Seller shall remain in full force during the Term.



(b)
Evidence of Coverage.  Seller and its contractors or subcontractors, if any, shall maintain on file with the Property Manager, Portland Parks and Recreation, a certificate of insurance certifying the coverage required under this Agreement.  Such certification shall be submitted to Buyer at or before execution of this Agreement and then annually for the duration of the Agreement.  The adequacy of the insurance shall be subject to the approval of the City Attorney.  Failure to maintain liability insurance shall be cause for immediate termination of this Agreement by the Buyer.



(c)
Notice of Cancellation, Reduction or Material Change in Coverage.  The insurance policy shall provide that the insurance shall not terminate or be materially changed without thirty (30) days written notice first being given to Buyer (Portland Parks and Recreation). Notices shall be sent to the PPR’s Manager, Strategy, Finance and Business Development, 1120 SW 5th Ave, Suite 1320, Portland, Oregon 97204.  If the insurance coverage is canceled, terminated, or reduced prior to the end of the Term, the Seller or its contractors or subcontractors, if any, shall provide a new policy with the coverage required under this Agreement. The Seller and its contractors shall maintain continuous, uninterrupted coverage for the duration of the permit



(d)
Required Coverage.  

(i)
Seller and its contractors and subcontractors, if any, shall maintain public liability and property damage insurance that protects the Seller and Buyer and its officers, agents and employees from any and all claims, demands, actions and suits for damage to property or personal injury, including death, arising from the Seller’s work under this Agreement. The insurance shall include coverage for any damages or injuries arising out of the use of automobiles or other motorized vehicles by the Seller and its contractor or subcontractors, if any.  The insurance shall provide coverage for not less than $1,000,000 for personal injury to each person, $1,000,000 for each occurrence, and $1,000,000 for each occurrence involving property damage; or a single limit policy of not less than $1,000,000 covering all claims per occurrence.  However, during the period of installation only, the Seller’s contractors and subcontractors shall provide coverage of not less than $1,000,000 for personal injury to each person, $2,000,000 for each occurrence, and $2,000,000 for each occurrence involving property damage; or a single limit policy of not less than $2,000,000 covering all claims per occurrence.

(ii)
The insurance shall be without prejudice to coverage otherwise existing and shall name as additional insureds the Buyer and its officers, agents and employees.  Notwithstanding the naming of additional insureds, the insurance shall protect each insured in the same manner as though a separate policy had been issued to each, but nothing herein shall operate to increase the insurer’s liability as set forth elsewhere in the policy beyond the amount or amounts for which the insurer would have been liable if only one person or interest had been named as insured.  The coverage shall apply as to claims between insureds on the policy.


(iii)
Workers Compensation Insurance.  Seller, its contractors or subcontractors, if any, and all employers acting on Seller’s behalf that are subject employers under Oregon Workers Compensation Law for this Agreement shall comply with ORS Chapter 656.  If such coverage is required, Seller and its contractors and subcontractors shall provide and maintain a certificate of current and effective coverage with the Buyer at all times during the Term. 


(iv) 
“All Risk” Property Insurance for physical loss or damage to personal property owned by Seller including but not limited to equipment, machinery, furniture and fixtures, located at the Premises and used in connection with this Agreement for the mutual benefit of Seller and Buyer.

(A)
Such insurance shall include coverage for such perils as are generally insured against for properties of similar character, age and location.

(B)
Such insurance shall be maintained on a replacement cost basis in an amount not less than one hundred percent (100%) of the replacement value, and shall include coverage for the cost of demolition of a damaged structure and increased costs of construction arising from or caused by changes in building codes and other laws.

(C)
Such insurance shall name Seller as insured and Buyer as an additional insured.

Special Provisions. 


(a)
The foregoing requirements as to the types and limits of insurance coverage to be maintained by Seller, and any approval of said insurance by Buyer is not intended to and shall not in any manner limit or qualify the liabilities and obligations otherwise assumed by Seller pursuant to this Agreement, including but not limited to the provisions concerning indemnification.  



(b)
Buyer reserves the right to suspend the Agreement in the event of non-compliance with the insurance requirements of this section. In no event shall any suspension entitle Seller to an automatic renewal of the Term. 



(c)
General liability limits may be increased, at the discretion
of Buyer's Risk Manager, relative to risk involved.  Upon such increase in liability limits, Seller shall have the discretion to adjust the price of power, to recover its actual costs.  Rate increases, if any, will not exceed the incremental cost increase attributable to changes in the required
 level of insurance, and rates will be adjusted downward in the event that the incremental cost decreases over time. 
Waiver of Claims.

To the extent permitted by Law and without affecting the coverage provided by insurance required to be maintained hereunder, Buyer and Seller waive any right against the other for (i) damages for injury or death of persons, (ii) damage to property, (iii) damage to the Premises or part thereof, or (iv) claims arising by reason of any of the foregoing, to the amount and extent that such damages and/or claims are covered (and only to the extent of such coverage) by insurance carried hereunder by Buyer or Seller, respectively. This provision is intended to restrict each Party (as permitted by Law) to recovery against such Party’s insurance to the extent of such coverage, and waive fully, and for the benefit of each, any rights and/or claims that might give rise to the right of subrogation.  Each Party reserves the right to recover against the other Party for any deductibles a Party may be required to pay under its insurance policy.  However, if Seller must reimburse Buyer for Buyer’s deductible, Buyer agrees that Seller shall have to repay no more than $100,000 of Buyer’s total deductible.

Compliance with Policies.

Seller shall observe and comply with the requirements of all policies of public liability, property and other policies of insurance at any time in force with respect to the Premises so long as Seller is given prior notice of such policies, and Seller shall so perform and satisfy the requirement of the companies writing such policies so that, at all times, companies of good-standing satisfactory to Buyer shall be willing to write or continue such insurance. Seller shall, in the event of any violations or attempted violations of the provisions of this section by any other user of any portion of the Premises, take steps, immediately upon knowledge of such violation or attempted violation, to remedy or prevent the same, as the case may be.

ARTICLE XIX:  CONFIDENTIAL INFORMATION


The parties recognize that Buyer is subject to the Public Record Act of Oregon, ORS 192.410 et seq, and, with limited exceptions, documents created or held by Buyer are public records open to inspection and subject to disclosure upon public request.  If Seller wishes Buyer to maintain confidentiality of any documents, Seller will identify specific documents for which it seeks confidential treatment and specify the public records exemption it believes allows Buyer to decline to disclose the document to the public.  


The Buyer has the obligation to make an independent decision on the applicability of any disclosure exemption to any document identified by Seller as confidential.  If a request to inspect any document Seller identifies as confidential is received by the Buyer, it shall notify Seller of that request.  If the Buyer declines to disclose the document to the requestor and the requestor appeals to the District Attorney of Multnomah County (or such other official as has authority to review the decision), Seller shall provide to Buyer sufficient information to justify the non-disclosure decision.  If the District Attorney (or other responsible official) orders the documents disclosed, the Buyer will notify the Seller in order that Seller may take such legal action as it deems appropriate.  


Seller agrees to hold harmless, defend and indemnify the Buyer for all costs, expenses and attorney fees that may be incurred by or imposed as the result of the Buyer’s decision to decline to disclose any document identified by Seller as confidential, including costs, expenses, and attorney fees associated with any appeal of a public records decision by the District Attorney (or other responsible official)), except that Seller shall have no liability whatsoever under this Section if Seller does not object to release of a document identified as confidential following notice from Buyer that such document has been requested.

ARTICLE XX:  MISCELLANEOUS


20.1
Entire Agreement; Integration; Exhibits.  


This Agreement, together with the Exhibits attached hereto, constitutes the entire agreement and understanding between the Seller and the Buyer with respect to the subject matter hereof and supersedes all prior agreements relating to the subject matter hereof, which are of no further force or effect.  The Exhibits attached hereto are integral parts hereof and are made a part of this Agreement by reference.  

20.2
Amendments.  

This Agreement may only be amended, modified or supplemented by an instrument in writing executed by duly authorized representatives of the Seller and the Buyer.  

20.3
Industry Standards.  

Except where a higher standard may be expressly required by the terms of this Agreement, for the purpose of this Agreement the normal standards of performance within the solar photovoltaic power generation industry in the relevant market shall be the measure of whether a Party’s performance is reasonable and timely.  Unless expressly defined herein, words having well-known technical or trade meanings shall be so construed.

20.4
No Partnership or Joint Venture.  

Seller, and the agents and employees of Seller, in the performance of this Agreement, shall act in an independent capacity and not as officers or employees or agents of the Buyer.  This Agreement shall not impart any rights enforceable by any third party (other than a permitted successor or assignee bound to this Agreement).


20.5
Unenforceable Provision.  


In the event that any provision of this Agreement is unenforceable or held to be unenforceable, the Parties agree that all other provisions of this Agreement have force and effect and shall not be affected thereby.  The Parties will, however, use their best endeavors to agree on the replacement of the void, illegal or unenforceable provision(s) with legally acceptable clauses which correspond as closely as possible to the sense and purpose of the affected provision and this Agreement as a whole.

20.6
Counterparts.  

This Agreement may be executed in one or more counterparts, all of which taken together shall constitute one and the same instrument and each of which shall be deemed an original.

20.7
Facsimile Delivery. 

This Agreement may be duly executed and delivered by a Party by execution and facsimile delivery of the signature page of a counterpart to the other Party, and, if delivery is made by facsimile, the executing Party shall promptly deliver, via overnight delivery, a complete original counterpart that it has executed to the other Party, but this Agreement shall be binding on and enforceable against the executing Party whether or not it delivers such original counterpart.

[The next page is the signature page.]

IN WITNESS WHEREOF, the Parties have caused this Agreement to be duly executed as of the day and year first above written.

	
	SELLER:  Commercial Solar Ventures



	
	By:_________________________________


Name:
Sandra Walden

Title:
Director 



	
	BUYER:



	
	By:
_______________________________
Commissioner Dan Saltzman
Approved as to Form

________________________

Chief Deputy City Attorney




EXHIBIT A:  SOLAR FACILITY DESCRIPTION

The Solar Facility will consist of an approximately 88.7 kilowatt photovoltaic solar power system with an associated six panel thermal hot water system located on the newly constructed building (“Premises”) located at 740 SE 106th Avenue, Portland, Oregon 97216 (the “Site”), which is owned by the City of Portland, through the Portland Bureau of Parks and Recreation.

1. Site Name: East Portland Community Center   (“EPCC”)
2. Site Address:  740 SE 106th Ave., Portland, OR 


3.   
Site Legal Description: COMMUNITY CENTER EASTSIDE PORTLAND, LOT 1
4. Premises: Premises means the building at the Site on which the Solar 
Facility lies.

5. Portland Parks and Recreation Bureau emergency contact:




PPR Switchboard: 503-823-2223


6. Seller emergency contact:


CSV contact: Sandra Walden – 503-241-5918 

____________________, LLC contact (if Agreement has been assigned):

Bonneville Environmental Foundation - Main line:  (503) 248-1905



Main contacts:  Bryce Smith or Angus Duncan

7. Solar Facility System Specifications and Description:  460 PV Panels installed at a 12 degree 178 degree orientation and affixed directly to the roof as depicted in this Exhibit A, section 10 (PV Panel Design)..  Six hot water panels and associated piping and storage tanks as depicted in this Exhibit A, section 11 (Solar Hot Water Schematic)..  

Description of Educational Display Kiosk: A freestanding kiosk located in the Courtyard Foyer next to the door to the courtyard against the window from which the site can be viewed.  The kiosk will be connected by the Community Center wireless network to the internet and to the output of the Hot Water and Solar installation to show the production history and a description of the system.   


Estimated Costs of Solar Facility Equipment and Installation:  $900,000

8. On- site Educational Programming.  Seller and Buyer shall make best endeavors to coordinate the provision of structured educational programs designed to further the conservation of energy.  All educational programs will be coordinated through the Director of the East Portland Community Center

9. Standard Access and Security Procedures:  [______________________________]

10.
PV Panel Design
[image: image1.emf]

11.  
Solar Hot Water Schematic [image: image2.emf]

EXHIBIT B:  ENERGY PRICE and ESTIMATED ANNUAL PAYMENTS

Solar Photovoltaic:

The rate per kWh generated from the photovoltaic array will be $0.073 with an annual increase of 3 %.  The annual production of this array is estimated to be 91,747 kWh.

Solar Thermal:

The rate per Therm saved from the solar thermal array will be $1.30 with an annual increase of 3%.  The annual savings from this array is estimated to be 588.72 Therms.

Estimated Annual Payments from Portland Parks and Recreation:

	Year
	Dollar Value from

Photovoltaic Array
	Dollar Value from

Solar Thermal Array
	Dollar Value

Total

	1
	$6,698
	$765
	$7,463

	2
	$6,898
	$788
	$7,686

	3
	$7,105
	$812
	$7,917

	4
	$7,319
	$836
	$8,155

	5
	$7,538
	$861
	$8,399

	6
	$7,764
	$889
	$8,653

	7
	$7,997
	$916
	$8,913

	8
	$8,237
	$943
	$9,180

	9
	$8,484
	$971
	$9,455

	10
	$8,739
	$1,001
	$9,740

	11
	$9,001
	$1,031
	$10,032

	12
	$9,271
	$1,061
	$10,332

	13
	$9,549
	$1,093
	$10,642

	14
	$9,836
	$1,126
	$10,962

	15
	$10,131
	$1,160
	$11,291

	16
	$10,434
	$1,195
	$11,629

	17
	$10,748
	$1,231
	$11,979

	18
	$11,070
	$1,267
	$12,337

	19
	$11,402
	$1,305
	$13,707

	20
	$11,744
	$1,345
	$13,089

	Total
	$179,965
	$20,596
	$200,561


EXHIBIT C:  POINT OF DELIVERY


The point of delivery of power from the solar facility shall be at the PGE approved location currently designed at on the outside wall of the electrical room in the existing building to the northwest of the newly constructed aquatic center

EXHIBIT E:  COPY OF INTERCONNECTION Application/agreement
[image: image3.emf]
Agreement for Net Metering and Interconnection Services
(Level 1, 2 and 3 Interconnection)


This Agreement for Net Metering and Interconnection Services (“Agreement”) is made and entered into this __(date)__  day of _____(month, year)_____ by and between ____________(print name)____________, an  FORMCHECKBOX 
 individual  FORMCHECKBOX 
 company, (“Applicant”) and Portland General Electric Company, a corporation organized and existing under the laws of the State of Oregon (“PGE”).  The Applicant and PGE each may be referred to as a “Party,” or collective as the “Parties.”

RECITALS:


WHEREAS, the Applicant is proposing to develop a Net Metering Facility, or a generation capacity addition to an existing Net Metering Facility, at ____________ ______ (street address) __________________, _____(city)____, Oregon ___(zip code)__ (“Net Metering Facility”) with a generation capacity of ____.__ kW, consistent with the Application for Net Metering Facility Interconnection completed on _____(mm/dd/yyyy)_______; and


WHEREAS, the Applicant desires to interconnect the Net Metering Facility with PGE’s Electric Distribution System and take Net Metering service in accordance with PGE’s Tariff Schedule 203 or such successor or replacement schedule(s) (“Tariff”) as approved by the Oregon Public Utility Commission (“Commission”); and


WHEREAS, the Agreement shall be used for all approved Level 1, 2 or 3 Applications for Net Metering Facility Interconnection according to the procedures set forth in Commission Rules, Oregon Administrative Rules (“OAR”) Chapter 860, Division 39 (“Net Metering Rules” or “Rules”).  Terms with initial capitalization, when used in this Agreement, shall have the meanings set forth in this Agreement or as given in the Rules and, to the extent this Agreement conflicts with the Rules, the Rules shall take precedence.


NOW, THEREFORE, in consideration of and subject to the mutual covenants contained herein, the Parties agree as follows:

Article 1.
Scope and Limitations of Agreement

1.1 Interconnection Service



The Agreement establishes standard terms and conditions approved by the Commission under which the Net Metering Facility with a generation capacity of up to 2 MW will interconnect to PGE’s Electric Distribution System.

1.2 Net Metering Service



Net Metering service is provided by PGE to Applicant pursuant to the Tariff, Rules and Oregon Revised Statute 757.300.  Applicant hereby agrees to take Net Metering service from PGE in accordance therewith.

1.3 Other Agreements



Nothing in this Agreement is intended to affect any other agreement between PGE and the Applicant or another interconnection customer.  However, in the event that the provisions of this Agreement are in conflict with the provisions of the Tariff, the Tariff shall control.

1.4 Responsibilities of the Parties

1.4.1 The Parties shall perform all obligations of this Agreement in accordance with the Rules, all other applicable laws and in accordance with Good Utility Practice.

1.4.2 The Applicant will construct, own, operate and maintain its Net Metering Facility in accordance with this Agreement, IEEE Standards, the National Electrical Code and any other applicable standards required by the Commission.

1.4.3 If required by the Rules, the Applicant will install and maintain, at its own cost, a lockable manual load break disconnect switch that will disconnect the Net Metering Facility from PGE’s Electric Distribution System.  The switch must plainly indicate whether it is in the open or closed position and be located within ten (10) feet of PGE’s meter.  Notwithstanding the foregoing, the disconnect switch may be located more than ten (10) feet from PGE’s meter provided Applicant obtains PGE approval of the location of the switch, and permanent instructions are posted at the meter indicating the location of the switch.

1.4.4 Each Party shall be responsible, at its own expense, for the safe installation, operation, maintenance, repair and condition of their respective facilities on their respective sides of the Point of Common Coupling.
Article 2.
Inspection, Testing, Authorization

2.1 Equipment Testing and Inspection



The Applicant will self test and inspect its Net Metering Facility prior to operation in accordance with IEEE Standards.  PGE may also require an inspection and witness of commissioning tests as set forth in IEEE Standards prior to operation in accordance with the Rules.

2.2 Maintenance and Testing Records



The Applicant shall retain written records for seven (7) years documenting any maintenance and results of testing.  

Article 3.
Effective Date, Term, Termination and Disconnection

3.1. Effective Date



The Agreement shall become effective upon execution by the Parties (“Effective Date”).  

3.2 Term of Agreement



The Agreement will become effective on the Effective Date and will remain in effect unless terminated earlier in accordance with provisions of this Agreement.

3.3 Termination



No termination of the Agreement will become effective until the Parties have complied with all clauses of this Agreement applicable to such termination.  

3.3.1 The Applicant may terminate this Agreement at any time by giving PGE twenty (20) business days written notice.

3.3.2 Either Party may terminate this Agreement after default pursuant to Article 5 of this Agreement.

3.3.3 The Commission may order termination of this Agreement.

3.3.4 Upon termination of this Agreement, the Net Metering Facility will be disconnected from PGE’s Electric Distribution System at the Applicant’s expense.  The termination of this Agreement will not relieve either Party of its liabilities and obligations, owed or continuing at the time of the termination.

3.3.5 The provisions of this Article shall survive termination or expiration of this Agreement.

3.4 Temporary Disconnection



PGE or Applicant may temporarily disconnect the Net Metering Facility from PGE’s Electric Distribution System for so long as reasonably necessary in the event one or more of the following conditions or events occur:

3.4.1 Under emergency conditions, PGE or the Applicant may immediately disconnect the Net Metering Facility.  PGE shall promptly notify the Applicant when it becomes aware of an emergency condition that may reasonably be expected to affect the Net Metering Facility’s operation.  The Applicant will promptly notify PGE when it becomes aware of an emergency condition that may reasonably be expected to affect PGE’s Electric Distribution System.  To the extent information is known, the notification shall describe the emergency condition, the extent of the damage or deficiency, the expected effect on the operation of both Parties’ facilities and operations, its anticipated duration, and the necessary corrective action.  

3.4.2 For maintenance, repair or construction of the Net Metering Facility or Electric Distribution System, PGE or the Applicant may disconnect the Net Metering Facility.  Parties will make reasonable efforts to provide five (5) business days’ notice to the other Party prior to such interruption and shall use reasonable efforts to coordinate such interruption.  

3.4.3 If PGE determines that operation of the Net Metering Facility will likely cause disruption or deterioration of service to other customers served from the Electric Distribution System, or if operating the Net Metering Facility could cause damage to PGE’s Electric Distribution System, then PGE may disconnect the Net Metering Facility.  In such event, PGE shall provide the Applicant supporting documentation used to reach the decision to disconnect the facility upon the Applicant’s request.  

3.4.4 If the Applicant makes any change to the Net Metering Facility, other than minor equipment modifications, without prior written authorization of PGE, PGE will have the right to temporarily disconnect the Net Metering Facility.  

3.4.5 The Parties shall cooperate with each other to restore the Net Metering Facility and PGE’s Electric Distribution System to their normal operating state as soon as reasonably practicable following any disconnection pursuant to this section.  

Article 4.
Cost Responsibility and Billing 



PGE shall charge for, and the Applicant will be responsible for, the timely payment of the cost of any application fee and the costs of such facilities, equipment, modifications, upgrades and additional review, as may be allowed by the Rules.

4.1 Minor Modifications



Insubstantial modifications to the existing Electric Distribution System identified by PGE under a Level 2 or Level 3 interconnection, including but not limited to changing meters, fuses or relay settings, are deemed “Minor Modifications” and are listed in Attachment A with a non-binding, good faith estimate of their cost.  It is in PGE’s sole discretion to decide what constitutes a Minor Modification.  The Applicant will bear the costs of making such Minor Modifications as may be necessary for the interconnection. 

4.2 Substantial Modifications



For Level 3 interconnections, PGE has identified any “Substantial Modifications” to the Electric Distribution System in Attachment A.  Attachment A includes those facilities and conditions (as may be identified by a facilities study if done) necessary for the Net Metering Facility to safely interconnect with PGE’s Electric Distribution System, and shall include a non-binding good faith estimate of the cost of those facilities and the estimated time required to build and install them.  The Applicant shall be responsible for the actual installed costs of such facilities.  

4.3 Billings



Progress billing and final billing and payment schedules for any costs under this Article shall be agreed to by the Parties prior to commencing work.  For Level 3 interconnections, PGE may require a deposit of not more than 50% of the estimated cost of the facilities identified in Attachment A.  

Article 5.
Assignment, Liability, Indemnity, Consequential Damages and




Default

5.1 Assignment



This Agreement may be assigned by either Party upon fifteen (15) business days’ prior written notice, in accordance with the following:  

5.1.1 Either Party may assign this Agreement, without the consent of the other Party, to any affiliate (which shall include a merger of the Party with another entity) of the assigning Party with an equal or greater credit rating and with the legal authority and operational ability to satisfy the obligations of the assigning Party under this Agreement;

5.1.2 The Applicant shall have the right to assign the Agreement, without the consent of PGE, for collateral security purposes to aid in providing financing for the Net Metering Facility.  For Net Metering Facilities that are integrated into a building facility, the sale of the building or property will result in an automatic transfer of this Agreement to the new owner, who shall be responsible for complying with the terms and conditions of this Agreement.  

5.1.3 Any attempted assignment that violates this Article is void and ineffective.  An assignment hereunder shall not relieve a Party of its obligations, nor shall a Party’s obligations be enlarged, in whole or in part, by reason thereof.  An assignee is responsible for meeting the same obligations as the Applicant, including any requirements for Net Metering Service as provided under the Tariff, Rules and Oregon Revised Statute 757.300.

5.2 Limitation of Liability



PGE shall not be liable, directly or indirectly, for permitting or continuing to allow an attachment of the Net Metering Facility to its Electric Distribution System, or for the acts or omissions of Applicant that cause loss or injury, including death, to any third party.  

5.3 Indemnity

[Applicable only to governmental entities: To the extent allowed by law and subject to the limitations of the Oregon Tort Claims Act, the] Applicant agrees that it will indemnify, defend and hold harmless PGE from and against any and all damages, losses, claims, including claims and actions relating to injury to or death of any person or damage to property, demand, suits, recoveries, costs and expenses, court costs, attorneys’ fees at trial and on appeal, and all other obligations by or to third parties, arising out of or resulting from Applicant’s actions or omissions in performing under or implementing this Agreement.

PGE agrees that it will indemnify, defend and hold harmless the Applicant  [Applicable only to governmental entities: to the same extent and in the amounts by which Applicant’s liability would be similarly limited by the Oregon Tort Claims Act,] from and against any and all damages, losses, claims, including claims and actions relating to injury to or death of any person or damage to property, demand, suits, recoveries, costs and expenses, court costs, attorneys’ fees at trial and on appeal, and all other obligations by or to third parties, arising out of or resulting from PGE’s negligent or willful actions or omissions in performing under or implementing this Agreement. 

5.4 Consequential Damages



Neither Party shall be liable under any provision of this Agreement for any losses, damages, costs or expenses for any indirect, consequential, or punitive damages, including but not limited to loss of profit or revenue, loss of the use of equipment, cost of capital, cost of temporary equipment or services, whether based in whole or in part in contract or in tort, including negligence, strict liability, or any other theory of liability.

5.5. Default

5.5.1
No default shall exist where such failure to discharge an obligation (other than the payment of money) is the result of an act or omission of the other Party.  Upon a default, the non-defaulting Party shall give written notice of such default to the defaulting Party.  Except as provided in Section 5.5.1, the defaulting Party shall have sixty (60) calendar days from receipt of the default notice within which to cure such default; provided, however, if such default is not capable of cure within sixty (60) calendar days, the defaulting Party shall commence such cure within twenty (20) calendar days after notice and continuously and diligently complete such care within six (6) months from receipt of the default notice; and, if cured within such time, the default specified in such notice shall cease to exist.

5.5.2 If a default is not cured as provided for in this Article, or if a default is not capable of being cured within the period provided for herein, the non-defaulting Party shall have the right to terminate this Agreement by written notice at any time until cure occurs, and be relieved of any further obligation hereunder and, whether or not that Party terminates this Agreement, to recover from the defaulting Party all amounts due hereunder, plus all other damages and remedies to which it is entitled at law or in equity.  Alternatively, the non-defaulting Party shall have the right to seek dispute resolution with the Commission in lieu of default.  The provisions of this Article will survive termination of the Agreement.  

Article 6.
Miscellaneous

6.1 
Governing Law, Regulatory Authority and Rules



The validity, interpretation and enforcement of this Agreement and each of its provisions shall be governed by the laws of the State of Oregon.  This Agreement is subject to all applicable laws.  Each Party expressly reserves the right to seek changes in, appeal, or otherwise contest any laws, orders or regulations of a governmental authority.  

6.2
Amendment



Additions, deletions or changes to the terms and conditions of this Agreement will not be permitted unless they are mutually agreed to by the Parties or, if required by the Rules, or by the Commission for good cause shown.  The Parties may amend this Agreement by a written instrument duly executed by both Parties in accordance with provisions of the Rules and applicable Commission Orders and provisions of the laws of the State of Oregon.  

6.3
No Third-Party Beneficiaries



This Agreement is not intended to and does not create rights, remedies or benefits of any character whatsoever in favor of any persons, corporations, associations or entities other than the Parties, and the obligations herein assumed are solely for the use and benefit of the Parties, their successors in interest and where permitted, their assigns.  

6.4
Waiver

6.4.1
The failure of a Party to this Agreement to insist, on any occasion, upon strict performance of any provision of this Agreement will not be considered a waiver of any obligation, right, or duty of, or imposed upon, such Party.

6.4.2 The Parties may also agree to mutually waive a section of this Agreement without the Commission’s permission where the section of the Agreement expressly so provides.

6.4.3 Any waiver at any time by either Party of its rights with respect to this Agreement shall not be deemed a continuing waiver or a waiver with respect to any other failure to comply with any other obligation, right or duty of this Agreement.  Any waiver of this Agreement shall, if requested, be provided in writing.  

6.5 Entire Agreement



This Agreement, including any Attachment, constitutes the entire Agreement between the Parties with reference to the subject matter hereof, and supersedes all prior and contemporaneous understandings or agreements, oral or written, between the Parties with respect to the subject matter of this Agreement.  There are no other agreements, representations, warranties or covenants that constitute any part of the consideration for, or any condition to, either Party’s obligations under this Agreement.

6.6
Multiple Counterparts



This Agreement may be executed in two or more counterparts, each of which is deemed an original but all constitute one and the same instrument.

6.7
No Partnership



This Agreement will not be interpreted or construed to create an association, joint venture, agency relationship, or partnership between the Parties or to impose any partnership obligation or partnership liability upon either Party.  Neither Party shall have any right, power or authority to enter into any agreement or undertaking for or act on behalf of, or act as or be an agent or representative of, or to otherwise bind, the other Party.  

6.8
Severability



If any provision or portion of this Agreement shall for any reason be held or adjudged to be invalid or illegal or unenforceable by any court of competent jurisdiction or other governmental authority (1) such portion or provision shall be deemed separate and independent, (2) the Parties shall negotiate in good faith to restore insofar as practicable the benefits to each Party that were affected by such ruling, and (3) the remainder of this Agreement shall remain in full force and effect.

6.9
Subcontractors



Nothing in this Agreement shall prevent a Party from utilizing the services of any subcontractor, or designating a third party agent as one responsible for a specific obligation or act required in this Agreement (collectively “Subcontractors”), as it deems appropriate to perform its obligations under this Agreement; provided, however, that each Party will require its Subcontractors to comply with all applicable terms and conditions of this Agreement in providing such services and, subject to the application provisions of this Agreement, each Party will remain primarily liable to the other Party for the performance of such Subcontractor.  

Article 7.
Notices and Records

7.1
General



Unless otherwise provided in this Agreement, any written notice, demand, or request or communication required or authorized in connection with this Agreement (“Notice”) shall be deemed properly given if delivered via e-mail (if provided in this section 7.1 by the Applicant) or sent by first class United States mail, postage prepaid, to the person specified below:



For Communication to the Applicant:



Applicant Name:







Attention:








Address:








City:









State:









Zip:









Phone:









Fax:









E-mail:









For Communication to PGE:



Attention:  Bruce Barney, Net Metering Coord.



Address:  PGE, 121 SW Salmon, 3WTC-0407



City:
Portland







State:
OR








Zip:
97204








Phone:
 503-464-7812







Fax:
503-464-2284







E-mail:
  bruce.barney@pgn.com





Notice shall be deemed delivered on the day an e-mail is sent (if an email address is provided for Notice purposes) or Notice is deposited in First Class U.S. mail.  The Applicant shall be responsible for informing PGE of any changes to its notification address as soon as reasonably possible.

7.2 
Records



The utility will maintain a record of all Interconnection Agreements and related attachments for as long as the interconnection is in place.  The utility will provide a copy of these records to the Applicant or Interconnection Customer within fifteen (15) Business Days if a request is made in writing.  

7.3 
Billing and Payment



Billings and payments shall be sent to the addresses set out above unless alternative billing addresses and contact information are provided to the other Party in writing.

7.4 
Designated Operating Representative (if different than 7.1 above)



The Parties may designate operating representatives to conduct the communications which may be necessary or convenient for the administration of the operating provisions of this Agreement.  This person will also serve as the point of contact with respect to operations and maintenance of the Party’s facilities.



Applicant’s Operating Representative (if different than 7.1 above):



Attention: 







Address: 







City: 








State: 








Zip: 








Phone: 







Fax: 








E-mail: 





7.5 
Changes to the Notice Information



Either Party may change this notice information by giving five (5) business days’ written notice prior to the effective date of the change.

Article 8.
Signatures

IN WITNESS WHEREOF, the Parties have caused this Agreement to be executed by their respective duly authorized representatives.

For the Applicant

Signature:  







Printed Name:







Title (if any):







Date:









For Portland General Electric Company

Signature:  







Printed Name:







Title:








Date:









Attachment A

Modifications

EXHIBIT X:  PHOTOVOLTAIC PROJECT AGREEMENT
EXHIBIT F:  PARTY AND PARTY-AFFILIATE LOGOS
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COMMERCIAL SOLAR VENTURES:  Please use name of entity in place of logo.
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