ORDINANCE No.   182181
Extend term of AT&T long-distance telecommunications franchise to build and operate telecommunication facilities within City streets (Ordinance; amend Ordinance No. 162822)
The City of Portland ordains:
Section 1. The Council finds:
1. In March, 1990, the City Council granted a franchise to American Telephone and

Telegraph Company to build and operate telecommunications facilities within the City's streets.  Ordinance No. 162822.  The franchise ordinance became effective in May, 1990.  The franchisee is now known as AT&T Corp. (AT&T).
2. By its terms, the franchise would have expired in May, 2000. The City has extended the franchise several times, most recently by Ordinance No. 181313, which will expire on September 30, 2008.
3. In June 2001, Qwest filed a lawsuit against the City of Portland challenging the
lawfulness of the City's policies and procedures for right of way management and  compensation.  In March 2002, the federal district court issued an opinion upholding the City's regulations.  Qwest appealed the district court's decision to the Ninth Circuit.  
4.
In October 2004, the Ninth Circuit affirmed the district court in part and reversed it in part. Qwest Corp. v. City of Portland, 385 F3d (9th Cir 2004). The Ninth Circuit remanded the proceeding to the district court for further consideration. 

5.
On remand, the federal district court upheld the cities’ regulations challenged by Qwest. Qwest Corp. v. City of Portland, CV 01-1005-JE, 2006 WL 2679543 (D. Or. Sept. 15, 2006). Qwest then appealed the district court’s ruling to the Ninth Circuit Court of Appeals.
6.
The parties have completed briefing in Qwest’s appeal but the Ninth Circuit has not yet scheduled oral argument.  No approximate time can be estimated for the Ninth Circuit to hold a hearing and issue a ruling in this appeal.  As a result, staff recommends that the Council again extend the temporary, revocable permit to accommodate the uncertain time that it may take to obtain a final judicial ruling.
7.
While the legal dispute between the City and Qwest has not been resolved, AT&T has indicated that it wants to continue to use City streets for its telecommunications facilities, and to obtain permits to perform work in the City streets.
8.
Under the current circumstances, the term of the ordinance should be extended until December 31, 2009, to allow additional time in which to obtain a final judicial determination in the various pending legal challenge to the City’s authority to regulate use and occupation of the right-of-way.
9.
City staff recommends, and AT&T agrees, that a timely extension of the franchise term is in the mutual interest of the parties given the unsettled legal environment.

NOW, THEREFORE, the Council directs:

a. Ordinance No. 162822 is hereby amended to extend the term of the franchise, continuously and without interruption, to December 31, 2009.

b. AT&T shall pay a franchise fee of $3.39 per linear foot through March 31, 2009.
Payment shall be made on the basis of $19, 722.59 per month.  The amount of the franchise fee specified herein shall increase beginning April 1, 2009 by a percentage equal to the change in the Consumer Price Index (CPI) for urban age earners and clerical workers for the Portland, Oregon metropolitan region for 2008, unadjusted for seasonal variations, as determined by the Bureau of Labor Statistics of the Department of Labor and as published in such Bureau of Labor Statistics Detailed Report.  The monthly payment shall be due on the 15th day of the following month.
c. All other terms and conditions of the Franchise shall remain the same and unchanged.

d. On or before the thirtieth (30th) day after this ordinance becomes effective, AT&T shall file in the Office of the Auditor of the City of Portland a written acceptance of this ordinance, executed by AT&T, meeting the approval of the City Attorney.  Any failure on the part of AT&T to file such written acceptance within such time shall be deemed an abandonment and rejection of this ordinance and this ordinance shall thereupon be null and void.  Such acceptance shall be unqualified and shall be construed to be an acceptance of all the terms contained in this ordinance.
	Passed by the Council:  September 10, 2008
Commissioner Dan Saltzman

DSoloos/BWalters
August 18, 2008
	Gary Blackmer

Auditor of the City of Portland


By: /s/Susan Parsons
Deputy
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