ORDINANCE No.  182137
Revise the Business License Law code to use the term tax instead of fee, clarify certain sections and create a new chapter titled Temporary Businesses. (Ordinance; replace Code Chapter 7.02, add Code Chapter 7.03)

The City of Portland ordains:

Section 1. The Council finds:

1. In June 1993, the City Council established the Business License Law under Chapter 7.02 to achieve code conformity with the Multnomah County Business Income Tax (ordinance 166767 amended by ordinances 167154, 171910, 172019, 177340, 17779, 178614, 178615, 178906, 179739 and 180247).

2. Portland’s City Charter section 2-105(a)17 grants the City authority to raise revenue via the issuance of “licenses” for “all lawful acts and things.”   The City has issued licenses in various forms since 1854.  Since 1975 the City has issued licenses to businesses based on “net income”.  

3. The City Charter does not specify when payment must be made for the license issuance.  The Charter also does not use either the word “fee” or “tax” to describe the revenue raised via the licenses.  

4. The City has historically called the payment a “fee”.  However, because it is measured on net business income, courts have held that it is a “tax.”  

5. Because the City has historically called the payment a “fee,” the City has required advance payment for the license before a business begins.  This is true even though the actual amount of the “fee” is measured on yearly net income earned, which is unknown at the time the business begins.  

6. The term “fee” is confusing to those licensed by the City because it connotes a flat rate regardless of income earned.  Substituting the term “tax” for “fee” will better align the Code with prior court interpretations, and it will reduce the misunderstanding of those paying the “fee.”  

7. The “doubling up” feature of the fee during the first year has several negative effects for both the City and for its businesses.  First, it is especially burdensome to new businesses that typically have less income than established businesses.  Second, it is confusing to businesses since they often do not understand why they must pay for two year’s worth of licenses at once.  Third, the City spends many administrative employee hours explaining this procedure and correcting mistakes caused by it.  Fourth, the City receives no fees during a business’ last year in business because the business has pre-paid that license fee in advance.  This can create a substantial loss of revenue if the business enjoys a particularly profitable year or has a large capital gain from the sale of property.  Finally, the City and County Codes have a disconnect during the first and last year of business, when the Codes should be in conformity as much as possible.

8. Existing businesses have already paid the “double up” amount, but will now be required to also pay the fee during their last year in business.  To avoid this unfairness, the City must give a credit to those businesses equal to the amount that they paid as a “double up” in their first year.  Providing the credits all at once would cause a substantial reduction of the amount allocated to the General Fund.  Accordingly, this credit should be eased in during a five-year time frame to reduce the impact to the General Fund.

9. Certain updates to various sections of the Business License Law are required to clarify code provisions that either cause confusion for taxpayers or make administration of the code difficult.

10. Current code language regarding “temporary businesses” should no longer remain in Chapter 7.02 because those businesses will continue to pay a flat “fee” rate.  These businesses are best addressed in a separate City Code Chapter.

11. Exhibit A attached hereto accurately reflects the changes being made to the Business License Law.  Text that is formatted with double-underlines (double-underlines) reflects language that will be added to the new Business License Law, while text that is formatted with strikethrough (strikethrough) reflects current Code language that will be deleted. 

12. Exhibit B attached hereto accurately reflects a “clean copy” of the Business License Law once the changes found in Exhibit A are incorporated.

13. Exhibit C attached hereto accurately reflects the language that will be inserted into the newly created Chapter 7.03 for temporary businesses.

NOW, THEREFORE, the Council directs:

a. Chapter 7.02, the “Business License Law,” is hereby repealed and replaced in its entirety by the attached Exhibit B.

b. Chapter 7.03, “Temporary Businesses,” is hereby created.  

c. The section numbers, language and headings found in the attached Exhibit C are inserted into the City Code in the newly created Chapter 7.03.
Mayor Tom Potter

Commissioner Sam Adams

Terri Williams/Shane Abma:jtl

July 31, 2008
	Passed by the Council:  August 20, 2008
	Gary Blackmer

Auditor of the City of Portland


By: /s/Susan Parsons
Deputy
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