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PERMIT AND RIGHT OF ENTRY FOR THE CITY OF PORTLAND


	Permit Number:  11-448
Date Issued: ​​​​​___________


	CITY:

THE CITY OF PORTLAND

Bureau of Environmental Services


211 SE Caruthers Street, Suite 200
Portland, OR 97214
Contact:  Patty Nelson, P.E.
Phone:  (503) 823-5271
Fax:      (503) 823-2350



	PORT CONTACT:

PORT OF PORTLAND


Property and Development Services

121 NW Everett St.

Portland, OR 97209


Contact:  Debra Crawford
Phone:  (503) 944-7536
Fax:      (503) 944-7466





RECITALS

A. The Port of Portland (the "Port") is the owner of certain property at 4349 N. Port Center Way, (“Property”) known as Swan Island Industrial Park ("SWI") located in the City of Portland, Multnomah County, Oregon, including certain property more precisely described in Section 2 below. 

B. Pursuant to that certain Willamette River Greenway Trail Easement recorded April 14, 1992, Book 2529, Page 1874 (the “Easement”), the Port granted an easement to the City of Portland (“City”), for the benefit of the public, to use a strip of land as further described in the Easement (“Easement Area”) for purposes of a “Greenway Trail.” 

C. Pursuant to a Port Center Lease - Adjacent Parcel (Port Agreement No. #2002-157) dated October 31, 2002, between the Port and the City for an area of SWI commonly known as Port Center, the City agreed to install a Greenway trail and landscaping in accordance with the Easement referenced above.  The Lease terminated prior to completion of the landscaping work.  
D. The City now desires access to a portion of the subject property in order to complete landscape work for the Greenway Trail.  
NOW, THEREFORE, in consideration the promises and covenants contained in this Permit and Right of Entry (this "Permit") and for other good and valuable consideration, the receipt of which is hereby acknowledged, the parties agree as follows:

PERMIT
1. recitals

The Recitals above are true and are incorporated into and are a part of this Permit.
2. Premises

The “Premises” shall be the area as shown on attached Exhibit A.
3. RIGHT TO USE PREMISES

The Port hereby grants to City the right to enter upon the Premises for the purposes of landscaping, including soil preparation, fine grading, installation of temporary irrigation, and installation of plants (collectively, “Landscape Work”). 

4. Special Conditions
4.1 Landscape Work Phases

The City has provided the Port with the City’s plans dated XXX (“Plans”) for its work to be performed on the Premises, and will notify the Port and obtain the Port’s approval prior to making any material changes in the work as indicated on the Plans.  Upon completion, the City will provide “as built” drawings documenting the work. The Landscape Work will be completed in two phases:

· Phase 1 Site Grading:  Work will be include removal of rocks and debris from the soils, amending with top soil and fine grading.  Top soil placed on the Premises shall be equal or equivalent to the City of Portland’s “Sunderland Blend”, a composted material consisting of tree leaves and screened soil, that is free from contamination and deleterious materials.  
· Phase 2 Landscaping:  Work will include planting of plants in accordance with the City of Portland, Bureau of Environmental Services Swan Island CSO Pump Station Building Permit, said permit meeting the Greenway Permit requirements.    City will maintain the landscaping for two (2) years after installation, and may install temporary above-ground irrigation for that purpose.  
4.2 Cost of Work; No Safety Hazard 

All work to be performed under this Permit shall be at City’s cost.  Work on the Premises will not interfere unreasonably with the rights of any tenants on the Property.  No Landscape Work shall be made that could create a safety hazard.  
4.3 No Equipment Storage 

No equipment may be left or stored on the Premises except as described below.  
4.4 Origin of Soil Amendments 

The City has provided a written description of the origin and likely contents of any soil amendments or replacement material brought from off-site and used in the Landscape Work in sufficient detail to certify to the Port that the material is from a reputable source; is native, natural materials; and is unlikely to have been impacted by a Hazardous Substances Release (defined in Section 14.1.3) 
4.5 Trail Closure; Erosion Control
City may close the trail to public access, as needed to complete the Landscape Work.  City will  provide temporary erosion control as needed during Landscape Work.  
4.6 Contamination; Existing Operations 

If City discovers any contamination on the Premises, City shall immediately notify the Port and shall stop all activities authorized hereunder and take all appropriate actions to prevent the contamination from migrating or being spread on or off the Premises.
5. Term of Permit

This Permit shall commence on July 25, 2008 and shall terminate, with respect to City’s right to install the landscaping, on October 31, 2009.  This Permit shall continue, with respect to City’s ongoing maintenance of the landscaping as provided in the last sentence of Section 4.1,  until October 31, 2011.
6. Compensation to be Paid by City

No Permit fee is required under this Permit.
7. condition of premises

The Port makes no warranty, guarantee or representation concerning the physical condition of the Premises or the suitability of the Premises for any of City's intended uses.

8. Utilities

City shall promptly pay any charges for utilities which may be furnished to the Premises for the Landscape Work.
9. Indemnity

To the extent allowed under Oregon law, City agrees to indemnify, hold harmless and defend the Port, its commissioners, directors, officers, and employees from and against and to reimburse the Port for all claims, actions, damages, injuries, costs, loss, or expenses incidental to the investigation and defense thereof, arising out of the acts or omissions of, or use or occupancy of the Premises by, City, its agents, contractors, or employees.
10. Insurance

The City is self-insured.  City shall require each contractor entering onto the Premises for construction purposes to name the Port as an additional insured on any policy of liability insurance related to the conduct of the Permitted Uses.
11. Compliance With Law

City shall conduct its activities under this Permit in compliance with all applicable state, federal, and local laws, regulations. 

12. ENVIRONMENTAL MANAGEMENT AND COMPLIANCE

12.1 Definitions

For the purposes of this Permit, the following definitions shall apply:

12.1.1 Environmental Law

"Environmental Law" shall mean applicable federal, state and local laws, now or hereafter in effect, as the same may be amended from time to time, and applicable decisional law, which in any way govern materials, substances, regulated wastes, emissions, pollutants, animals or plants, noise, or products and relate to the protection of health, natural resources, safety or the environment. 

12.1.2 Hazardous Substance

"Hazardous Substance" shall mean any and all substances, pollutants, materials, or products defined or designated as hazardous, toxic, radioactive, dangerous or regulated wastes or materials or any other similar term in or under any Environmental Law, and shall also mean fuels, petroleum and petroleum-derived products.

12.1.3 Hazardous Substance Release

"Hazardous Substance Release" shall mean the spilling, discharge, deposit, injection, dumping, emitting, releasing, leaking or placing of any Hazardous Substance into the air or into or on any land or waters, except as authorized by a then-current and valid permit issued under applicable Environmental Law.
12.2 Use of Hazardous Substances

City may use, handle or store on the Premises, for their intended purposes in accordance with manufacturers’ instructions, only those Hazardous Substances reasonably and necessarily used in the course of City’s permitted activities under this Permit.

12.3 Treated Soil or Waste or Soil Containing Industry Byproducts

City shall not store, treat, deposit, place or dispose of on the Premises, without the prior written consent of the Port, which consent may be granted or denied in the Port's sole discretion: (i) soil or waste treated to remove or reduce its Hazardous Substance content, including soil or waste treated on the Premises; (ii) contaminated soil or waste; or (iii) soil containing industry byproducts, including, without limitation, slag.

12.4 Environmental Remediation

12.4.1 Response

In the event of a violation of Environmental Law, a violation of an environmental provision of this Permit, a Hazardous Substance Release, or the threat of or reasonable suspicion of the same for which City is responsible under this Permit, City shall immediately undertake and diligently pursue all acts necessary or appropriate to (i) cure or correct the violation, (ii) investigate, contain, stop and remediate and remove the Hazardous Substance Release, and (iii) restore the Premises and other affected property or water.

12.4.2 Port's Right to Review and Comment; Notice to the Port

Prior to the commencement of any investigatory, containment, remediation or removal procedures required by this Permit or by Environmental Law on the Premises or on any affected property or water, the Port shall have, except in the case of an emergency or an agency order requiring immediate action, the right to (i) review and comment on such procedures and (ii) require revisions to any procedures not in compliance with Environmental Law.  City shall promptly notify the Port upon becoming aware of (i) a violation or alleged violation of any Environmental Law related to the Premises or to City’s occupation or use of the Premises or any environmental provision of this Permit; and (ii) any Hazardous Substance Release on, under or adjacent to the Premises or threat of or reasonable suspicion of any of the same.  If notice must be given on the weekend or after 5:00 p.m. on any day, City shall notify the Port by calling the Port’s emergency telephone number.  That number currently is:  (503) 240-2230.
12.4.3 Report to the Port

Within thirty (30) days following completion of any investigatory, containment, remediation and/or removal action required by this Permit, City shall provide the Port with a written report outlining, in detail, what has been done and the results thereof.

13. Inspection

The Port reserves the right, at any time and from time to time, after notice to City, to inspect the Premises and City’s operations on, use of and construction activities on the Premises: (i) for compliance with applicable law and with the provisions of this Permit, (ii) for the presence of and/or City's management of Hazardous Substances; and (iii) to facilitate the Port’s environmental management, permitting, sampling and analysis related to the Premises or any other property of the Port.

14. Duties upon termination

Upon termination of this Permit, City shall repair any damage to the Premises caused by City’s use or activities; shall restore the Premises to its condition at the commencement of this Permit, except for changes made necessary by the Landscape Work and shall remove from the Premises all of City’s property including fencing, equipment, materials and debris.

15. survival

City's obligations under this Permit shall survive termination.

16. Notices

All notices required under this Permit shall be sent certified mail, return receipt requested, to the addresses set forth below unless changed by the parties by notice in writing:

	The City of Portland

Bureau of Environmental Services


211 SE Caruthers Street, Suite 200

Portland, OR 97214

Contact:  Patty Nelson, P.E.

Phone:  (503) 823-5271

Fax:      (503) 823-2350




	The Port of Portland

Property and Development Services

121 NW Everett St.

Portland, OR 97209


Contact:  Debra Crawford
Phone:  (503) 944-7536
Fax:      (503) 944-7466


17. Mediation

If any dispute should arise between City and the Port concerning this Permit or the parties’ obligations or activities under this Permit, the dispute shall be submitted to mediation before a mediator agreed to and compensated equally by both parties, prior to commencement of arbitration or litigation.  If the parties fail to agree on a mediator, a mediator shall be appointed by the presiding judge of the Multnomah County Circuit Court.

18. Counterpart

This Permit may be executed in counterpart, each of which will be deemed an original, but all of which together will constitute one and the same agreement.
19. Entire Agreement

This Permit represents the entire agreement between the parties with respect to the installation of the Landscape Work, and supersedes all prior agreements, written or oral, if any, with respect to the Landscape Work.  No amendment to this Permit shall be effective unless in writing and signed by the parties hereto.

	CITY OF PORTLAND, BUREAU OF ENVIRONMENTAL SERVICES
By:  

               Name, Title
APPROVED AS TO FORM

              City Attorney
	THE PORT OF PORTLAND
By:  

             Sam Ruda, Marine Director

APPROVED AS TO LEGAL SUFFICIENCY

FOR THE PORT OF PORTLAND

By: 


                  Counsel for Port of Portland




EXHIBIT "A"
THE PREMISES 
EXHIBIT "B"
LANDSCAPE WORK AND SITE GRADING PLAN
1 – City of Portland Permit and Right of Entry
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