ORDINANCE No.  182017
Extend term of a franchise granted to Time Warner Telecom of Oregon LLC to build and operate telecommunication facilities within City streets  (Ordinance; amend Ordinance No. 171566)

The City of Portland ordains:

Section 1.  The Council finds:

1. On September 4, 1997, the City Council granted a franchise to GST Telecom Oregon, Inc., to build and operate telecommunications facilities within the City’s streets.  Ordinance Number 171566.  The franchise became effective on November 3, 1997.

2. On April 10, 2002 the City Council transferred the franchise to Time Warner Telecom Oregon LLC (“TWT”).  Ordinance 176377.
3. In September, 2004 TWT filed a lawsuit against the City of Portland challenging the lawfulness of the City's franchises and franchise fees.  In March 2006, the federal district court issued an opinion upholding the City's franchises and fees.  TWT has appealed the district court's decision to the Ninth Circuit.

4. The parties have completed briefing in TWT’s appeal but the Ninth Circuit has not yet scheduled oral argument. No approximate time can be estimated for the Ninth Circuit to hold hearings and issue rulings in these appeals.

5. While the legal disputes between the City and TWT have not been resolved, TWT has indicated that it wants to continue to use City streets for its telecommunications facilities, and to obtain permits to perform work in the City streets.
6. In addition, over the last 18 years the City Council has granted several telecommunications franchises, and many will expire soon.  City staff has reviewed the terms and conditions of all of these franchises and is working with industry in an effort to standardize and modernize the terms and conditions of all franchises.

7. The Portland Office of Transportation is planning to update and amend Title 17 of the Portland City Code in 2008.  Some of the planned amendments and updates may affect some of the standardized language of future franchise renewals.  Until this process is complete the general approach has been to extend the existing franchises to avoid placing similar or potentially conflicting obligations in both the franchise contracts and City Code.
8. Therefore, staff recommends that the franchise should be extended to accommodate both the uncertain time that it may take to obtain final judicial rulings, and to allow the development of a uniform telecommunications franchise.
NOW, THEREFORE, the Council directs:

a. Ordinance Number 171566 is hereby amended to extend the term of the franchise, continuously and without interruption, to December 31, 2009.
b. All other terms and conditions of the franchise shall remain the same.

c. On or before the thirtieth (30th) day after this ordinance becomes effective, Time Warner Telecom Oregon LLC shall file in the Office of the Auditor of the City of Portland a written acceptance of this ordinance, executed by Time Warner Telecom Oregon LLC, meeting the approval of the City Attorney. Any failure on the part of Time Warner Telecom Oregon LLC to file such written acceptance within such time shall be deemed an abandonment and rejection of this ordinance, and this ordinance shall thereupon be null and void.  Such acceptance shall be unqualified and shall be construed to be an acceptance of all the terms contained in this ordinance.
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