INNOVATIVE WET WEATHER PROGRAM GRANT AGREEMENT

Bureau of Environmental Services, City of Portland

GRANT AGREEMENT NO.
This is Grant Agreement between the CITY OF PORTLAND, OREGON (“CITY” OR “GRANTOR” and ________________________ (________ OR “GRANTEE”) in an amount not to exceed ____________. 

RECITALS:

The City of Portland Bureau of Environmental Services (BES) has been awarded federal Environmental Protection Agency grant funds for implementing innovative and sustainable stormwater management projects.  The grant funds are administered through the Innovative Wet Weather Program (IWWP).   
AGREED:
I. ACTIONS TO BE TAKEN BY GRANTEE 
In consideration of the grant funds provided by CITY, GRANTEE agrees to perform the work described in EXHIBIT A attached hereto. 

II. SPECIFIC CONDITIONS OF THE GRANT
a. Publicity:  The City reserves the right to publicize the project.  The Grantee will allow access to the project site for the purposes of educational tours or inspections from the EPA grant administrator.  
b. Records:  Grantee will maintain all records associated with this project for the length of time described in EXHIBID B and C.   All records regarding the program, as well as general organizational and administrative information, will be made available to the Grant Manager, or other designated persons, upon request. 

c. Grant Manager:  The Grant Manager for this grant is Alice Meyers, 503-823-7914. 
d. Amendment.   The Grant Manager is authorized to amend the terms and conditions of the grant provided such changes do not increase the City’s financial risk.   If approved, such changes shall be incorporated into a formal grant amendment and signed by the Grantee and the Grant Manager before such changes are effective.  Any change to the amount of the Grant must be approved by the City Council unless the City Council delegated authority to amend the amount of the grant to a specific individual in the ordinance authorizing the grant. 
e. Billings/invoices/Payment:  The CITY Grant Manager is authorized to approve work and billings and invoices submitted pursuant to this grant and to carry out all other CITY actions referred to herein in accordance with this Agreement.  
f. Pass Through of Federal Funds:  The Grantee assumes liability for the Grantee’s breach of any federal statutes, rules, program requirements and grant provisions applicable to the federal funds, and shall upon the Grantee’s breach of any such conditions that require the City to return funds to the EPA, hold harmless and indemnify the City for an amount equal to the funds received under this agreement.  
g. Subcontracts and Assignment:  Grantee shall not subcontract, assign or transfer any of the work scheduled under this agreement, without the prior written consent of the City.  Notwithstanding City approval of a subgrantee or subcontractor, the Grantee shall remain obligated for full performance hereunder, and the City shall incur no obligation other than its obligations to the Grantee hereunder.  
h. Reports:  Grantee will submit to the Grant Manager report as described in EXHIBIT A, B and C.         
PAYMENTS 
GRANTEE will receive its funding as follows:  The City will reimburse the Grantee upon presentation of receipts and invoices for items outlined in the Budget.  The Grantee must submit to the Grant Manager an invoice that includes the following:  Name and Address of Grantee, Grantee’s Business Tax ID Number, Date of Invoice, Project Name, List of items for payment (and corresponding receipts), List of tasks for which reimbursement request corresponds, and total amount of payment request.  BES reserves the right to reallocate funds as outlined in the Budget.
If for any reason GRANTEE receives a grant payment under this Grant Agreement and does not use grant funds, provide required services or take any actions required by the Grant Agreement the CITY may, at its option terminate, reduce or suspend any grant funds that have not been paid and may, at its option, require GRANTEE to immediately refund to the CITY the amount improperly expended or received by GRANTEE.  
Grant payments under this Agreement may be used only to provide the services or take the actions listed previously in this Grant Agreement and shall not be used for any other purpose. 
[If applicable] GRANTEE will keep vendor receipts and evidence of payment for materials and services and time records and evidence of payment for program wages, salaries, and benefits, and GRANTEE services.  All such receipts and evidence of payments will promptly be made available to the Grant Manager or other designated persons, upon request.  At a minimum, such records shall be made available and will be reviewed as part of the annual monitoring process.    

If, for any reason, GRANTEE’s anticipated services or actions are terminated, discontinued or interrupted, the CITY’s payment of funds under this grant may be terminated, suspended or reduced.          
GENERAL GRANT PROVISIONS
TERMINATION FOR CAUSE.  If, through any cause, GRANTEE shall fail to fulfill in timely and proper manner his/her obligations under this Grant Agreement, or if GRANTEE shall violate any of the covenants, agreements, or stipulations of this Grant Agreement, the CITY shall have the right to terminate this Grant Agreement by giving written notice to GRANTEE of such termination and specifying the effective date thereof at least thirty (30) days before the effective date of such termination. 
1.   During the 30 day period CITY is under no obligation to continue providing Grant Funds and Grantee is not authorized to perform services or take actions that would require the City to pay additional grant funds to Grantee.

2.  During the 30 day period, GRANTEE shall not spend unused grant funds.

3.   In the event of a termination for cause, all finished or unfinished documents, data, studies, and reports prepared by GRANTEE under this Grant Agreement shall, at the option of the CITY, become the property of the CITY and GRANTEE shall be entitled to receive just and equitable compensation for any satisfactory work completed on such documents up until the time of notice of termination.

TERMINATION BY AGREEMENT OR FOR CONVENIENCE.  The CITY and GRANTEE may terminate this Grant Agreement at any time by mutual written agreement.  Alternatively, the CITY may, upon thirty (30) days written notice, terminate this agreement for any reason deemed appropriate in its sole discretion. If the Grant Agreement is terminated as provided in this paragraph GRANTEE shall return any Grant funds that would have been used to provide services after the effective date of termination. 

CHANGES.  The CITY may request changes in the scope of the services or terms and conditions hereunder.  Such changes, including any increase or decrease in the amount of GRANTEE’s award, shall be incorporated in written amendments to this Grant Agreement before they become effective.  
NON-DISCRIMINATION.  In carrying out activities under this Grant Agreement, GRANTEE shall not discriminate against any employee or applicant for employment because of race, color, religion, sex, age, handicap, familial status, sexual orientation or national origin.  GRANTEE shall take actions to insure that applicants for employment are employed, and that employees are treated during employment, without regard to their race, color, religion, sex, age, handicap, familial status, sexual orientation or national origin.  Such action shall include but not be limited to, the following: employment, upgrading, demotion, or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and selection for training, including apprenticeship.  GRANTEE shall post in conspicuous places, available to employees and applicants for employment, notices provided by the CITY setting for the provisions of this nondiscrimination clause.  GRANTEE shall state that all qualified applicants will receive consideration for employment without regard to race, color, religion, sex, or national origin.  GRANTEE shall incorporate the foregoing requirements of this paragraph in all of its Grant Agreements for work funded under this Grant Agreement, except Grant Agreements governed by Section 104 of Executive Order 11246. 

ACCESS TO RECORDS.  GRANTEE shall provide the CITY, or  its duly authorized representatives,  prompt access to any and all books, general organizational and administrative information, documents, papers, and records of GRANTEE that are related to  this Grant Agreement or GRANTEE’s performance of services, for the purpose of making audit examination, copies, excerpts, and transcriptions.  All required records must be maintained by GRANTEE for four years after the CITY makes final payment and all other pending matters are closed.

MAINTENANCE OF RECORDS.  GRANTEE shall maintain records on a current basis to support any billings or invoices submitted by GRANTEE to  CITY.  The CITY, or its authorized representative, shall have the authority to inspect, audit, and copy on reasonable notice, and from time to time may examine any records of GRANTEE regarding its billings or its work hereunder.  GRANTEE shall retain these records for inspection, audit, and copying for four years from the date of completion or termination of this Grant Agreement.

AUDIT.  The CITY, either directly or through a designated representative, may audit the records of GRANTEE at any time during the four year period established by Section G above.  If an audit discloses that payments to GRANTEE were in excess of the amount to which GRANTEE was entitled, then GRANTEE shall repay the amount of the excess to the CITY.

INDEMNIFICATION.  GRANTEE shall hold harmless, defend, and indemnify the CITY and the CITY’s officers, agents, and employees against all claims, demands, actions, and suits (including all attorney fees and costs) brought against any of them arising from GRANTEE’s work or any of GRANTEE’s contractors work under this Grant Agreement.

WORKERS' COMPENSATION INSURANCE.

GRANTEE, its contractors, if any, and all employers working under this Agreement, are subject employers under the Oregon Worker's Compensation law and shall comply with ORS 656.017, which requires them to provide workers' compensation coverage for all their subject workers.  A certificate of insurance, or copy thereof, shall be attached to this Agreement and shall be incorporated herein and made a term and part of this Agreement.  GRANTEE further agrees to maintain worker's compensation insurance coverage for the duration of this Agreement.

In the event GRANTEE’s worker’s compensation insurance coverage is due to expire during the term of this Agreement, GRANTEE agrees to timely renew its insurance, either as a carrier-insured employer or a self-insured employer as provided by Chapter 656 of the Oregon Revised Statutes, before its expiration, and GRANTEE agrees to provide the CITY such further certification of worker's compensation insurance a renewals of said insurance occur.

LIABILITY INSURANCE.

GRANTEE shall maintain public liability and property damage insurance that protects GRANTEE and the CITY and its officers, agents, and employees from any and all claims, demands, actions, and suits for damage to property or personal injury, including death, arising from GRANTEE’s work under this Grant Agreement.  The insurance shall provide coverage for not less than $1,000,000 per occurrence.  The insurance shall be without prejudice to coverage otherwise existing and shall name as additional insureds the CITY and its officers, agents, and employees.  Notwithstanding the naming of additional insureds, the insurance shall protect each insured in the same manner as though a separate policy had been issued to each, but nothing herein shall operate to increase the insurer's liability as set forth elsewhere in the policy beyond the amount or amounts for which the insurer would have been liable if only one person or interest had been named as insured.  The coverage must apply as to claims between insureds on the policy.  The insurance shall provide that it shall not terminate or be canceled without 30 days written notice first being given to the CITY Auditor.  If the insurance is canceled or terminated prior to completion of the Grant Agreement, GRANTEE shall provide a new policy with the same terms.  GRANTEE agrees to maintain continuous, uninterrupted coverage for the duration of the Grant Agreement.  The insurance shall include coverage for any damages or injuries arising out of the use of automobiles or other motor vehicles by GRANTEE.

GRANTEE shall maintain on file with the CITY Auditor a certificate of insurance certifying the coverage required under subsection (1).  The adequacy of the insurance shall be subject to the approval of the CITY Attorney.  Failure to maintain liability insurance shall be cause for immediate termination of this agreement by the CITY.  In lieu of filing the certificate of insurance required herein, if GRANTEE is a public body, GRANTEE may furnish a declaration that GRANTEE is self-insured for public liability and property damage for a minimum of the amounts set forth in ORS 30.270.

GRANTEE’S CONTRACTORS AND ASSIGNMENT.  If GRANTEE utilizes contractors to complete its work under this Grant Agreement, in whole or in part, GRANTEE shall require any of its contractors to agree, as to the portion contracted, to fulfill all obligations of the Grant Agreement as specified in this Grant Agreement.  However, GRANTEE shall remain obligated for full performance hereunder, and the CITY shall incur no obligation other than its obligations to GRANTEE hereunder.  GRANTEE agrees that if GRANTEE’s contractors are employed in the performance of this Grant Agreement, GRANTEE and its contractors are subject to the requirements and sanctions of ORS Chapter 656, Workers' Compensation.  GRANTEE shall not assign this Grant Agreement in whole or in part or any right or obligation hereunder, without prior written approval of the CITY.  GRANTEE’s contractors shall be responsible for adhering to all local, state and federal laws and regulations. 

INDEPENDENT STATUS OF GRANTEE.  GRANTEE is independent of the CITY and GRANTEE and will be responsible for any federal, state, or local taxes and fees applicable to payments hereunder.  GRANTEE and its contractors and employees are not employees of the CITY and are not eligible for any benefits through the CITY, including without limitation, federal social security, health benefits, workers' compensation, unemployment compensation, and retirement benefits.

CONFLICTS OF INTEREST.  No CITY officer or employee, during his or her tenure or for one year thereafter, shall have any interest, direct or indirect, in this Grant Agreement or the proceeds thereof.  No CITY officer or employees who participated in the award of this Grant Agreement shall be employed by GRANTEE during the period of the Grant Agreement.

OREGON LAWS AND FORUM.  This Grant Agreement shall be construed according to the laws of the State of Oregon, without regard to its provisions regarding conflict of laws.  Any litigation between the CITY and GRANTEE arising under this Grant Agreement or out of work performed under this Grant Agreement shall occur, if in the state courts, in the Multnomah County court having jurisdiction thereof, and if in the federal courts, in the United States District Court for the State of Oregon.
COMPLIANCE WITH LAWS.  In connection with its activities under this Grant Agreement, GRANTEE shall comply with all applicable federal, state, and local laws and regulations.  
SEVERABILITY.  If any provision of this agreement is found to be illegal or unenforceable, this agreement nevertheless shall remain in full force and effect and the provision shall be stricken.

INTEGRATION.  This agreement contains the entire agreement between the CITY and GRANTEE and supersedes all prior written or oral discussions or agreements. There are no oral or written understandings that vary or supplement the conditions of this Grant that are not contained herein.   

PROGRAM AND FISCAL MONITORING.  The CITY shall monitor on an as needed basis to assure Grant Agreement compliance.  Such monitoring may include, but are not limited to, on site visits, telephone interviews, and review of required reports and will cover both programmatic and fiscal aspects of the Grant Agreement.  The frequency and level of monitoring will be determined by the Program Manager.  Notwithstanding such monitoring or lack thereof, GRANTEE remains fully responsible for performing the services required by this Grant in accordance with its terms and conditions.  

T.
THIRD PARTY BENEFICIARIES:  There are no third party beneficiaries to this grant 


agreement.  The agreement may only be enforced by the parties. 


U.
ASSIGNMENT:  This agreement cannot be assigned or transferred by GRANTEE 


without the prior written permission of CITY.    

TERM OF GRANT 
The terms of this Grant Agreement shall be effective when an ordinance is passed by City Council and the Grant Agreement is executed by all the parties, as shown by their signatures below, and shall remain in effect during any period for which GRANTEE has received  CITY funds.  Work by GRANTEE shall terminate as of June __, 2006.

Dated this ____________ day of ______________, 2006.

CITY OF PORTLAND


GRANTEE
___________________________

_______________________________

Name:





Name:
Title: 



 

Title:

APPROVED AS TO FORM:
____________________________

City Attorney

INNOVATIVE WET WEATHER PROGRAM GRANT AGREEMENT
EXHIBIT A

Statement of the Work
BES has received federal EPA funding for Innovative Wet Weather Projects (IWWP) to reduce stormwater runoff into the combined sewer system through innovative methods, including vegetated stormwater facilities and retrofits of existing impervious area.  BES is partnering with ________, and a limited number of properties to implement innovative stormwater projects that meet EPA funding and BES watershed planning criteria.  
Project Terms:

The grantee will contract for the project design, obtain permits for, and construct the project as described in this grant agreement. The grantee will notify BES of any changes to the design or function of the facility that result from circumstances that arise during construction, and will not implement any changes that decrease the utility of the project for stormwater management purposes without first obtaining the City’s approval.

The grantee will submit to BES, a copy of the approved Operations and Maintenance Plan (O&M) that is consistent with the O&M requirements specified in the BES Stormwater Management Manual.  

The Grantee will supply the following documentation to the Grant Manager within 60 days of the date of which every party has signed the agreement: A final budget including all activities, materials, services and labor; final project drawings (“As-Builts”) and any additional documents as required by BES or EPA. 
Project description and Scope of Work:

***********THIS IS AN EXAMPLE SCOPE OF WORK************

The grantee shall provide a short description of the project as well as a scope of work that includes but is not limited to:

The _________ project managers shall be responsible for:

1.
Selection of a project implementation contractor or consultant or team:


a.
Developing a consultant / contractor scope of work to complete the ecoroof; and


b.
Issuing a request for proposal to complete the stormwater project specific work; and.

c.
Convening a proposal review and contract hiring committee that will



Include the BES project manager or designee; and


d.
Awarding a contract to the winning contractor or consultant team; and


e.
Coordinating BES review on 30% and 80% design; and


f.
Coordinating with the contractor to obtain applicable City permits; and


g.
Administering the day-to-day oversight of the contractor, including construction management.

2.
Deliverables:


a.
Development of a joint scope of work; and


b.
30% and 80% facility design reviews; and 


c.
Planting plans; and


d.
Photo documentation of before, during and after construction; and


e.
Electronic copies of all facility signage and educational materials developed for facilities; and


f.
Mid-term and end of contract reports (see detail below); and


g.
Submittal of site specific O & M plan.

3.
Preparation of a mid project and end of project report detailing the following items:


a.
Costs of various project phases including bidding, design, and construction; and


b.
Details on plant survivability; and

c. Copies of all positive press or public informational items as collected by _____ staff including any comment by the 

Public regarding the facilities; and

d.
Description of any unexpected or unavoidable issues that were raised during project implementation – including how the issue was resolved.

INNOVATIVE WET WEATHER PROGRAM GRANT AGREEMENT

EXHIBIT B

EPA SPECIAL TERMS AND CONDITIONS

Grantee, as a recipient of EPA federal funds through this agreement with BES, is responsible for complying with any federal statutes, rules, program requirements and grant provisions applicable to these federal funds.

1.
Cost Principles
The cost principles of OMB Circular A-21 (Educational Institutions), A-87 (State, Local or Indian Tribal Governments), or A-122 (Non-Profit Organizations) are applicable, as appropriate, to this award.  Indirect Costs and Equipment are not allowable under this Assistance Agreement.  

2.
Audit Requirements and Retention of Records
The Grantee agrees to comply with the requirements of OMB Circular A-133, “Audits of States, Local Governments, Local Governments, and Non-Profit Organizations.”  Grantee must retain originals or copies of all paperwork pertaining to this grant agreement for at least three years after final payments or other pending matters (e.g., litigation and audit) are closed, whichever is longer.  
3.
Recycled Paper
In accordance with EPA Order 1000.25 and Executive Order 13101, Greening the Government Through Waste Prevention, Recycling, and Federal Acquisition, the Grantee agrees to use recycled paper for all reports, which are prepared as a part of this agreement and delivered, to the City of Portland.  This requirement does not apply to reports prepared on forms supplied by EPA, or to Standard Forms, which are printed on recycled paper and are available through the General Services Administration.

4.
Lobbying and Litigation
No portion of this award may be used for lobbying or propaganda purposes as prohibited by 18 U.S.C. Section 1913 or Section 607(a) of Public Law 96-74.

a. The Grantee agrees to comply with Title 40 CFR Part 34, New Restrictions on Lobbying.  

b. In accordance with the Byrd Anti-Lobbying Amendment, any recipient who makes a prohibited expenditure under Title 40 CFR Part 34 or fails to file the required certification or lobbying forms shall be subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such expenditure.

5.
Suspension and Debarment
The Grantee shall fully comply with Subpart C of 40 CFR Part 32, entitled “Responsibilities of Participants Regarding Transactions.”  The Grantee is responsible for ensuring that any lower tier covered transaction, as described in Subpart B of 40 CFR Part 32, entitled “Covered Transactions,” includes a term or condition requiring compliance with Subpart C.  The Grantee is responsible for further requiring the inclusion of a similar term or condition in any subsequent lower tier covered transactions.  The Grantee acknowledges that failing to disclosure the information required under 40 CFR 32.335 may result in the delay or negation of this assistance agreement, or pursuance of legal remedies, including suspension and debarment.

The Grantee may access the Excluded Parties List System at http://www.epls.gov. 

6. Procurement

All procurement transactions will be conducted in a manner consistent with the standards of 40 CFR 31.36.

The Grantee must maintain records sufficient to detail the significant history of a procurement.  These records will include but are not necessarily limited to the following:  rational for the method of procurement, selection of contract type, contractor selection or rejection, and the basis for the contract price.  

7.
Small and Disadvantaged Business Utilization Requirements
The Grantee agrees to comply with the requirements of EPA’s Program for Utilization of Small, Minority and Women’s Business Enterprises in procurement under assistance agreements:

1) The Grantee agrees to follow the six affirmative steps or positive efforts stated in 40 CFR 31.36(e) and retain records documenting compliance:

2) Include qualified small, minority and women's businesses on solicitation lists;

3) Assure that these businesses are solicited whenever they are potential sources;

4) Divide total requirements, when economically feasible, into small tasks or quantities to permit maximum participation of these businesses;

5) Establishing delivery schedules, where the work permits, which will encourage these businesses to participate;

6) Using the services of the Federal agencies such as the Small Business Administration, the Office of Minority Business Enterprises of the Department of Commerce, and/or State and Local agencies to support further participation;

7) Requiring your contractors, if they award subcontracts, to comply with the affirmative steps above.

INNOVATIVE WET WEATHER PROGRAM GRANT AGREEMENT

EXHIBIT C

ENVIRONMENTAL PROTECTION AGENCY (EPA) REGION 10

CONSTRUCTION CONTRACT SPECIFICATIONS

GENERAL.  The construction work is being partially funded by the Environmental Protection Agency (EPA).   Therefore, all construction work under this contract is subject to applicable Federal laws and regulations.

All applicable Federal, state, and local laws are to be complied with during bidding and construction.  The contractor is responsible for its own and its employees’ acts or omissions under the laws and the contract.  The contractor and its subcontractor are jointly and equally responsible for the acts or omissions of the subcontractor and its employees.

EPA grantees and subgrantees are responsible for the successful administration and completion of federally assisted projects.  EPA is not a party to any of the grantee’s and/or subgrantees’ subagreements for the construction of the proposed project.  Reviews and approvals by EPA are:  for administrative purposes only; used to determine compliance with Federal laws and regulations; and used to determine the level of Federal participation.

COMPLIANCE WITH STATE & LOCAL LAWS.  The construction of the project, including the letting of subcontracts, shall conform to the requirements of state and local laws and ordinances.  If such requirements conflict with Federal laws and regulations, Federal laws and regulations shall prevail (e.g., retention of records).

MAINTENANCE OF EXISTING TREATMENT WORKS DURING CONSTRUCTION.  Where construction consists of replacement of, or modification to, an existing sewer line, pump station or waste treatment works, the contractor shall provide for maintaining that works conveyance of wastes and its existing level of treatment at all times during construction.

ACCESS TO CONSTRUCTION SITE.  The contractor shall provide for access to all sites on contract work for duly authorized representatives from EPA and the state.

ACCESS TO RECORDS.  The contractor shall provide for access for duly authorized representatives from EPA and state to any books, documents, papers, and records of the contractor which are pertinent to that specific contract for the purpose of making audit, examination, exerts, and transcriptions.

RECORDS RETENTION.  The grantee, subgrantees, and prime contractors shall retain all records for three years after final payments or other pending matters (e.g., litigation and audit) are closed, whichever is longer.

BONDING REQUIREMENTS.  Bidders on contracts less than $100,000 shall be subject to state and local requirements relating to bid guarantees and bonding requirements.

For contracts and subcontracts exceeding $100,000, EPA may accept the bonding policy and requirements of the grantee or subgrantee if EPA made a determination that its interest is adequately protected.  If such a determination has not been made, each contractor awarded a construction contract in excess of $100,000 shall meet the minimum requirements as follows:

· Bid Guarantee from each bidder equivalent to five percent of the bid price.

· Performance and Payment Bond on part of the contractor for 100 percent of the contract price.
AWARDING OF SUBAGREEMENTS.  For sealed bids and where two or more responsible bidders are willing and able to compete effectively, grantees or subgrantees will make awards to the lowest, responsive, responsible bidder whose bid conforms with all the material, terms and conditions of the invitation for bids.

In instances where competition by sealed bids is determined inadequate (e.g., only one sealed bid is received), the grantee or subgrantee must obtain EPA approval prior to executing noncompetitive procurement contracts.  Otherwise, EPA funding of the project may be withdrawn.

SETTLEMENT OF PROCUREMENT ISSUES.  Grantees and subgrantees alone will be responsible for the settlement of all contracts and administrative issues arising out of procurement.  Grantees and subgrantees will have procedures to handle and resolve procurement issues and shall disclose information regarding such issues to EPA.  Such issues include, but are not limited to, source evaluation, bid protests, disputes, and claims.

EPA is not a party to any of the grantee’s or subgrantee’s subagreements for the construction of the proposed project.  EPA’s funding of this project does not relieve the grantee or subgrantee of any contractual responsibilities under its contracts.  Reviews and approvals by EPA are:  for administrative purposes only; used to determine compliance with Federal laws and regulations; and used to determine the level of Federal participation.

EPA will not substitute its judgment for that of the grantee or subgrantee unless the matter is primarily a Federal concern.  Violations of law will be referred to the local, state, or Federal authority having jurisdiction.  Reviews by EPA will be limited to the violations specified below.  All other issues received by EPA will be referred to the grantee or subgrantee.

· Violations of Federal law or regulations and the standards.  Violations of State or local law will be under the jurisdiction of state or local authorities; and

· Violations of the grantee’s or subgrantee’s protest procedures for failure to 

Review a complaint or protest.

BID PROTESTS.  Grantees and subgrantees will have procedures to resolve bid protest appeals and shall disclose information regarding the protest to EPA and the state.   A protestor must exhaust all administrative remedies at the grantee’s and subgrantee’s level before pursuing a protest with EPA.  

Only parties with a financial interest which are adversely affected by the grantee’s or subgrantee’s decision on the initial bid protest may file a bid protest appeal with EPA.  EPA will not substitute its judgment for the grantee or subgrantee unless the matter is primarily a Federal concern.  Reviews by EPA will be limited to the violations described under the preceding section entitled “Settlement of Procurement Issues”.  Violations of law will be referred to the appropriate local or state authority.

Bid protest appeals must be filed with the Office of Regional Counsel, EPA Region 10, ORC-158, EPA, Region 10, 1200 Sixth Avenue, Seattle, WA  98101.  A protest appeal must:

· Be a written complaint regarding the grantee’s or subgrantee’s determination

of a bid protest appeal;

· Include a copy of the grantee’s or subgrantee’s determination of the protest, and

· State the basis for the appeal.

The party filing the bid protest appeal must concurrently transmit a copy of all protest documents and any attachments to all other financially interested parties which may be adversely affected by the determination of the protest appeal.

EPA will only consider written protest appeals received by the Office of Regional Counsel (ORC) within seven (7) calendar days after the adversely affected party can meet the seven day notice requirements by telegraphing or faxing to ORC within the seven calendar day period of its intent to file a protest appeal, provided the adversely affected party submits a complete protest appeal within seven (7) calendar days of the date it sent the telegram or fax.  If the seventh day falls on a Saturday, Sunday, or holiday, the next working day shall be the last day to submit a protest appeal.

For any protest appeal based upon alleged improprieties in the solicitation which were clearly apparent before receipt of initial proposals, EPA may dismiss as untimely any such appeals if the grantee or subgrantee does not receive the initial protest before bid opening or the closing date for receipt of proposals.

COST ANALYSIS.  The grantee and subgrantee must perform a cost analysis for all procurement actions to determine the reasonableness of the proposed contract price.  The method and degree of analysis is dependent on the facts surrounding the particular procurement situation, but as a starting point, grantees must make independent estimates before receiving bids or proposals.

A cost analysis will be necessary when adequate price competition is lacking; for sole source procurement; for contract modifications, and for change orders.

COMPLIANCE WITH OTHER FEDERAL REGULATIONS.  The grantee and subgrantee are to ensure that their contracts include appropriate provisions in their bid documents to ensure contractors’ compliance with the following:

· Administrative, contractual or legal remedies in instances where contractors

violate or breach contract terms, and provide sanctions and penalties.

· Termination for cause or convenience by the grantee and subgrantee 

including the manner by which it will be effected and the basis for

settlement.

· Compliance with Executive Orders and Department of Labor pertaining

to Equal Employment Opportunity.   (Pertains to all construction contracts

in excess of $10,000.)

· Compliance with the Copeland Anti-Kickback Act.

· Compliance with sections 103 and 107 of the Contract Work Hours and

Safety Standards Act.  (Pertains to construction contracts in excess of $2,000

and in excess of $2,500 for contracts involving employment of mechanics

or laborers.)

· Compliance with all applicable standards, orders, or requirements under 306

of the Clean Air Act, section 508 of the Clean Water Act, Executive Order

11738 and EPA regulations 40 CFR, Part 15.  (Pertains to contracts and

subcontracts in excess of $100,000.)

· Requirements of the energy efficiency contained in the state energy conservation

plan issued under the Energy Policy and Conservation Act. P.L. 94-163.

EPA REGULATORY REFERENCES.  40 CFR Part 31.  In circumstances where the provisions of Part 31 are ambiguous EPA will generally look for guidance to the language of 40 CFR Part 33 and past requirements and determinations made pursuant to Part 33.
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