ORDINANCE No.  181836
*Extend term of franchise for Qwest Communications Corporation to build and operate telecommunications facilities within City streets  (Ordinance; amend Ordinance No. 171914)

The City of Portland ordains:

Section 1.  The Council finds:

1. On December 31, 1997, the City Council granted a franchise to Qwest Communications Corporation (“QCC”) to build and operate telecommunications facilities within the City’s streets.  The franchise became effective on March 1, 1998.  Ordinance Number 171914.
2. In September, 2004 QCC filed a separate lawsuit against the City of Portland challenging the lawfulness of the City's franchises and franchise fees.  In March 2006, the federal district court issued an opinion upholding the City's franchises and fees.  QCC and others have appealed the district court's decision to the Ninth Circuit Court of Appeals.
3. The parties have completed briefing in QCC’s appeals but the Ninth Circuit has not yet scheduled oral argument.  No approximate time can be estimated for the Ninth Circuit to hold a hearing and issue a ruling in this appeal.  As a result, the Office of Cable Communications and Franchise Management recommends that the Council extend QCC’s franchise to accommodate the uncertain time that it may take to obtain a final judicial ruling on the legality of the City’s franchise terms.
4. While these legal disputes have not been resolved, QCC has indicated that it wants to continue to use City streets for its telecommunications facilities, and to obtain permits to perform work in the City streets.
5. Under the current circumstances, the term of the ordinance should be extended until December 31, 2009, to allow additional time in which to obtain a final judicial determination regarding QCC’s legal challenge to the City’s authority to regulate use and occupation of the right-of-way.
NOW, THEREFORE, the Council directs:

a. Ordinance Number 171914 is hereby amended to extend the term of the franchise, continuously and without interruption, through December 31, 2009.

b. All other terms and conditions of the franchise shall remain the same and unchanged.

c. On or before thirty (30) days after this ordinance becomes effective, Qwest Communications Corporation shall file in the Office of the Auditor of the City of Portland a written acceptance of this ordinance, executed by a duly authorized officer of Qwest Communications Corporation, meeting the approval of the City Attorney.  Any failure on the part of Qwest Communications Corporation to file such written acceptance within such time shall be deemed an abandonment and rejection of this ordinance, and this ordinance shall thereupon be null and void.  Such acceptance shall be unqualified and shall be construed to be an acceptance of all the terms contained in this ordinance.
Section 2. The Council declares an emergency exists because a lapse in Qwest Communications Corporation's authority to use the public right-of-way may potentially harm the public welfare by causing disruption in some services provided by Qwest; therefore, this ordinance shall be in full force and effect from March 1, 2008, and after its passage by Council.
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