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City Engineer’s Report to City Council
534 E Burnside Building Projection 
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Revised
City Engineer’s Report to City Council
For an ABOVE-GRADE BUILDING Encroachment 

Projecting into E Burnside Street
Applicants:
Brian & Jill Faherty, Owners


Lance & Valerie Marrs, Owners

340 SE 6th Avenue/ Portland, OR 97214

Representative:
Carrie Schilling, Works Partnership Architecture LLC





1028 SE Water Avenue/ Suite 210/ Portland, OR 97214


(503) 234-2945

Site Address:
SWC/6TH & E BURNSIDE STREET
Tax Account No.:
R226507920

State ID No.:
1N1E135CC 01700 




Quarter Section:
3031

Neighborhood:
Buckman, contact Susan Lindsay 503-725-8257.

Business District:
Central Eastside Industrial Council, contact Tim Holmes 503-872-9616.
District Coalition:
Southeast Uplift, contact Gary Berger at 503-232-0010. 
Plan District:
Central City – Central Eastside sub-district
Zoning:


EXd, Central Employment with design overlay
DEFINITION OF ENCHROACHMENT



All privately owned and maintained above-grade, at-grade and below-grade encroachments in the public right-of-way are subject to Encroachment Review based on the City Policy ENCROACHMENTS IN THE PUBLIC RIGHT-OF-WAY (adopted 1982).

REQUEST




Approval is requested of City Council for an Encroachment in the Public Right-of-Way for a building projection extending 8-feet beyond the property line into E Burnside Street.  

PROPOSAL

The project site is located in the northeast corner of the existing block bounded by E Burnside Street, SE 6th Avenue, SE Ankeny Street and SE Grand Avenue.  The site is 38-feet wide along the SE 6th Avenue frontage and 100-feet wide along the E Burnside frontage.  A 7-floor office building is proposed.  The anticipated uses include office and creative workspace on each floor, with space planned for retail tenants at street level.  
ENCROACHMENT REQUEST
The proposed office building has received land use approval LUR 06-167111 DZ AD.  The proposed design has sections of the building that project into the E Burnside Street right-of-way approximately 8-feet. The clearance to the projections on the 2nd floor is proposed at 12’-6” to 14’-3”. 

The applicant requests approval for an Above-Grade Encroachment in the Public Right-of-Way in the City Wide District of Portland for a building projection into E Burnside Street.  The proposed building projection is not covered under any sections of Section 24 of the City Code.  Although the site is located within the “Arcade District” of E Burnside Street, the proposed building projection is not supported with columns.  Therefore, the projection does not meet the definition of an “Arcade”, as defined in the “Encroachments in the Public Right-of-Way” document.  

ENCROACHMENT REVIEW PROCESS

The City Engineer manages Encroachment Reviews. Notification for the Review was sent to the City Forester and the Office of Transportation Signals and Streetlighting Division on April 17, 2007.  The City Engineer considered all comments received in preparing this report and recommendation to City Council.

Agency Review:  No concerns were received from the Office of Transportation Signals and Streetlighting Division.  The City Forester will require mitigation for the loss of the two existing street trees on E Burnside.  In addition, new street trees will be required.

Utility Review: This request will not affect any utility providers in the public right-of-way.

ENCROACHMENT REVIEW APPROVAL CRITERIA

The structure is an above-grade encroachment located in a portion of the City covered by City-Wide District Policies (Section VII. B.) and is not considered to be a skystructure or an arcade.  Pursuant to Encroachments in the Public Right-of-Way (Bureau of Planning, June 1982), such encroachments may be permitted if the applicant demonstrates to the City's satisfaction that the encroachments meet the policies of Chapter One, Sections III and VII, of the Encroachments policy. 

Chapter One, Section III – GENERAL POLICIES 

A.
The public right-of-way is an important resource and the utility or the right-of-way shall not be impaired. The City shall discourage private ownership or use in the public right-of-way. 

1. The public right-of-way provides for the movement of pedestrians and vehicles, for open space, landscaping, light, air, and vistas. As an important public resource, the public right-of-way should not be easily given up for private ownership or use. 

2. The street-level sidewalks are the primary pedestrian circulation system and encroachments should not be permitted which adversely affect this system. 

Findings: The proposed encroachments will not adversely affect the pedestrian circulation system, nor that of automobile traffic adjacent the site.  The public right-of-way at 534 East Burnside Street is fully improved with street lighting, signage, street trees, sidewalks and curbs and is a paved street surface. Burnside is a major thoroughfare in Portland, separating North Portland from South Portland.  Its designations include: Major City Traffic Street, Major Transit Priority Street, Local Service Bikeway, and City Walkway.  It is a street that is currently planned to be reconfigured into a couplet situation with NE Couch Street.  The improvements included in that plan will widen sidewalks, construct curb extensions, incorporate stormwater facilities, and integrate other new pedestrian facilities.  The intent is to reduce the “Burnside Barrier” and reinforce Burnside as a successful pedestrian-focused street.  The proposed encroachment will provide a covered pedestrian walkway that will provide weather protection and shade along portions of the East Burnside frontage. The intermittent nature of the building projection provides adequate space for street lighting and allows adequate light, air and vistas down E Burnside Street.   The applicant will replace and mitigate street trees along the E Burnside frontage, as well as participate in a Local Improvement District for improvements associated with the Burnside/Couch Couplet Project, as required. This policy is met. 

B.
As a public resource, encroachments shall only be permitted as a part of the project fulfilling a significant public goal of the comprehensive plan, the downtown plan, or other adopted plans or policies. Encroachments must be in conformance with the City objectives for promoting the "Portland Character" as defined by the rivers, parks, vistas, buildings of architectural significance, and other important visual images, as defined by the Comprehensive Plan, Downtown Plan, development regulations, and design guidelines, or their neighborhood or area plans or guidelines. 

Findings: The proposed encroachments meet the following District Goal/Objective stated in Special Design Guidelines for the Design Zone of the Central Eastside District of the Central City Plan that defines the urban design vision for new development in the Central Eastside:

"Encourage the special distinction and identity of the design review areas of the Central Eastside District by: Reinforcing and continuing the effect of the unique arcading of building fronts along East Burnside Street."  This special design district is identified on East Burnside Street from NE/SE Grand Avenue to NE/SE 12th Avenue.

This goal/objective informed Design Guideline A5-1: "Reinforce the Effect of Arcaded Buildings Fronting on East Burnside Street. Maintain, continue, and reinforce the effect of sidewalk arcaded buildings that front East Burnside Street." Although, the applicant's proposed encroachment is not defined as an arcaded building, it is generally consistent with both the goal/objective and the corresponding design guideline.

Under Ordinance 180282, Council directed BDS and Portland Transportation staff to develop clear and objective design guidelines for arcaded buildings within this special design district.   At this time, these design guidelines are not finalized.  As such, the District Goal identified in the Special Design Guidelines for the Design Zone of the Central Eastside District of the Central City Plan is still in conflict with policies in the Encroachments in the Public Right-of-Way that discourage building projections.  The City Engineer recommends that draft design guidelines and development standards be presented before the Design Commission by April 30, 2008.

For these reasons stated, the proposed encroachment fulfills a significant planning goal stated in the Central Eastside Design Guidelines, and therefore, complies with this approval criterion.  This policy is met.

C.
In order to receive City approval for encroachments, an applicant must demonstrate a public benefit, which cannot be achieved without the encroachment. 

Findings: The proposed building does not meet the definition of an arcaded building due to the lack of column supports for the building projection.  An arcaded building would directly fulfill a urban design goal/objective for new development as stated in Special Design Guidelines for the Design Zone of the Central Eastside District of the Central City Plan. This policy language was specifically developed for sites fronting East Burnside Avenue in the Central Eastside sub-District. The corresponding background statement for Design Guideline A5-1 describes the public benefit of arcade buildings fronting East Burnside as "provid[ing] protection to the pedestrian in an auto-oriented environment. In addition, they help narrow the width of East Burnside, which is a physical and psychological obstacle to pedestrian movement. The arcading of building fronts is a beneficial tradition for pedestrians along East Burnside, and should be a continued practice."  This proposal will achieve the effect of “narrowing” the width of East Burnside, from a visual perspective.  However, the lack of columns do not provide the protection for pedestrians that is envisioned in Design Guideline A5-1.

The disadvantages of an arcade style building include the blockage of natural sunlight for pedestrians and the potential for creating a dark, tunnel-like appearance.  In addition, arcaded buildings can block the view corridor of a public right-of-way.  Therefore, there are conflicts between the benefits and disadvantages of arcaded buildings.  Under Ordinance 180282, Council directed BDS and Portland Transportation staff to develop design guidelines and development standards for arcaded buildings.  These guidelines will provide more clarity for addressing the Encroachment policies and the Special Design Guidelines for the Central Eastside District for arcaded buildings.

The proposed encroachments are somewhat consistent with the public benefit described in Design Guideline A5-1.  However, until such time that the design guidelines are developed for arcaded buildings, there is not clear and objective guidance to address this policy.  Therefore, this policy is not applicable for this proposal.    

D.
Final approval of encroachments in the public right-of-way rests with the City Council. The management of encroachments is currently assigned to and should remain with the City Engineer. 

Findings:  This application has been submitted to the City Engineer in compliance with Subsection D and will be finally reviewed by the City Council.  This policy is met. 

1.
The Planning Commission, Hearings Office, Design Commission, or Historical Landmarks Commission reviews proposed encroachments and advises the City Engineer on issues regarding design, aesthetics, views and interpretation of City policies.  This review process will be based on the guidelines and standards contained in this Section and the appropriate district section of this policy.

Findings: The proposed encroachment is one component of the City review process for a commercial building development proposal that received prior Design Review Approval, and a recommendation of approval from the Design Commission to the City Council in compliance with this criteria.  This policy is met. 

2.
The review and conditions for approval of encroachments are described in Chapter Two of this policy.

Findings: The applicant has reviewed the conditions for approval of encroachments as described in Chapter 2 of the Encroachment Policy and accepts those conditions. This policy is met. 

3.
Encroachments approved under this policy must also meet the requirements of all applicable City Codes.

Findings: The applicant has submitted drawings and plans for the building projection to the City Engineer and to the City’s Design Review staff for compliance review under applicable City Codes. This policy is met.   
Section VII, CITY-WIDE POLICIES


A. General Policies
1.
The intent of any permitted encroachment located in the City, and not in the Downtown, Pedestrian Districts, and the Downtown Retail Core, shall be to preserve and reinforce the stability of the City’s neighborhoods, industrial areas and institutional uses, in order to ensure the City’s economic vitality and livability, and provide for the public safety.  Improvements not substantially consistent with the intent of these goals should be accommodated outside the public right-of-way so as to not adversely impact the sidewalk as the primary pedestrian system.

Findings:   The sidewalks in this area will remain as the primary pedestrian system.  This policy is met.
2. In the City-wide district, the City engineer’s review of encroachments will require the advice of the following citizen’s review committees to ensure that a proposed encroachment meets the goals of the Comprehensive Plan and other adopted City policies and Area Plans, as well as Chapter One, Sections III and VII and the standards in VIII of this policy.

a. Design Committee shall review all Type II and Type III skystructures and building projections

b.  The Planning Commission shall review all building projections.

c. The Historical Landmarks Commission shall review encroachments in historic districts, conservation districts, and historic landmarks.

Findings: The encroachment has received a recommendation of approval from the Design Commission review LU 06-167111 DZ AD.  The findings of this report and the Design Review decision demonstrate compliance with the applicable regulations.  This policy is met.
B.
Policies for Above-Grade Encroachments

1. Type I Skystructure

2. Type II Skystructure

3. Type III Skystructure

Findings:  This encroachment is not a skystructure, so Policies B.1, B.2, and B.3 do not apply.  This policy is met.

4. Building projections are discouraged and can only be permitted if the following additional conditions are met:

a. The applicant must demonstrate to the City’s satisfaction that the building projection is needed for economic feasibility or function of the project, and that other alternatives were explored and could not meet the project’s needs.

Findings: This proposal does not meet this policy under Encroachments in the Public Right-of-Way.  This site is located within the segment of East Burnside (NE/SE Grand Avenue to NE/SE 12th Avenue) which falls under Special Design Guidelines for the Design Zone of the Central Eastside District of the Central City Plan.  The guidelines specify a desire for arcaded buildings to be continued.  This proposal will foster and further the development of arcaded buildings along this segment of East Burnside. This policy is not applicable for this proposal.
b. The building projection’s clearance over the public right-of-way shall be 17 feet, 6 inches.  A higher clearance can be required by the City, depending on the width and length of the project, in order to accommodate the following sidewalk uses:

1) clearance for street trees,

2) clearance for maintenance equipment to repair utilities located under the sidewalk.

Findings:  This standard was developed primarily for skybridges to provide adequate vehicle clearance and therefore does not apply. The proposed encroachments will meet PDOT pedestrian clearance requirements for projections over sidewalks. The applicant’s original proposal provided a clearance of 13’-5” to 13’-11” over the public pedestrian corridor.  The subsequent and final proposal includes clearances that vary from 12’-6” to 12’-11” and 13’-3” to 14’-3” when measured above the sidewalk grade.  Although the proposed clearances are below the 17’-6” noted in the policy, the intermittent nature of the projections should provide adequate clearance for public needs.  The projections have been designed to accommodate streetlights.  The overall building projection will leave 5 feet of the pedestrian corridor width under current conditions.  The Burnside-Couch Couplet Project will increase the pedestrian corridor by an additional 2 feet.  This will provide 7 feet from the building projection to the future curb face.  Per the City Forester, there is adequate space to provide approved street trees in this space.   This policy is met.

c. The projection shall avoid excessive blockage of natural sunlight for pedestrians on the sidewalk and avoid dark, tunnel-like appearance.

Findings:  The site is located in the “Arcade District” of E Burnside Street.  Some existing arcaded buildings in the district project the full width of the pedestrian corridor, with columns that support the building projections.  The applicant’s design provides intermittent building projections on each of the 2nd through 7th floors.  The 8-foot projection will leave 5-feet of pedestrian corridor under today’s conditions.  The Burnside-Couch Couplet Project will increase the pedestrian corridor by an additional 2 feet.  Based on this, the applicant’s proposal will provide less blockage of sunlight than a full arcade projection.  This policy is met.
d. Columns in the public right-of-way to support the building projections shall be discouraged.

Findings:  The applicant is not proposing any support columns for the building projections.  This policy is met.
city engineer recommendation

In considering these policies, the City Engineer recommends approval of an 8-foot building projection into E Burnside Street with conditions noted below. This recommendation is based principally on a clearly stated policy district policy objective, and the presence of Design Guideline A5-1, both found in the Special Design Guidelines for the Design Zone of the Central Eastside District of the Central City Plan. 

The Policy objective states: "Encourage the special distinction and identity of the design review areas of the Central Eastside District by: Reinforcing and continuing the effect of the unique arcading of building fronts along East Burnside Street."

This guideline, "Reinforce the Effect of Arcaded Buildings Fronting on East Burnside Street". requires projects to: "Maintain, continue, and reinforce the effect of sidewalk arcaded buildings front East Burnside Street." The guideline also contains a background statement, as follows:

A unique characteristic of the Central Eastside District is the series of arcaded buildings over the sidewalk along East Burnside to Sandy Boulevard. The arcades were necessitated by the widening of Burnside in the late 1920's. They provide protection to the pedestrian in an auto-oriented environment. In addition, they help narrow the width of East Burnside, which is a physical and psychological obstacle to pedestrian movement. The arcading of building fronts is a beneficial tradition for pedestrians along East Burnside, and should be a continued practice.

The specific goal and intent of the guideline is clear - arcades such as that proposed were identified as desirable at the time (1991) this document was approved by both the Design Commission and City Council. As such, this seems an appropriate basis for approval against the less specific, and earlier, Encroachments in the Public Right-Of-Way document of 1982.

As noted previously, there is currently inconsistency between the Encroachments policies and the Special Design Guidelines for the Central Eastside District.  Under Ordinance 180282, Council directed BDS and Portland Transportation staff to develop clear and objective design guidelines for arcaded buildings within this special design district.  This will provide clarity to both applicants and staff in applying the policies of Encroachments in the Public Right-of-Way.   The City Engineer recommends that draft design guidelines and development standards be presented before the Design Commission by April 30, 2008.

1. The property owner shall enter into a lease agreement with the City for use of space in the public right-of-way.  The lease agreement shall be completed prior to release of the building permit.

2. The applicant shall execute waivers of remonstrance to participate in a Local Improvement District for future improvements associated with the Burnside-Couch Couplet project.  

3. The applicant shall mitigate for lost street trees, per the conditions of the City Forester.

4. This encroachment approval is specific to the adjacent land use and is voided if the adjacent approved developments are not constructed.  This encroachment approval will expire five years from the date of the approval ordinance if the building has not been constructed. 

__________________________________
 

_____________

Donald Gardner
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