ODFW No.:  020-8038-IGA-FISH-Tributary Studies

COP BES No.:____________________________


Attachment A
INTERGOVERNMENTAL AGREEMENT

Tributary Studies (3/1/08-6/30/09—16 months)
This Intergovernmental Agreement (IGA) is entered into by and between the City of Portland (CITY) acting by and through its Bureau of Environmental Services, hereafter called BES and the State of Oregon, acting by and through its Oregon Department of Fish and Wildlife, hereafter called ODFW.
This IGA is authorized pursuant to ORS 190.110 and becomes effective upon full execution of this document.

PURPOSE

BES and ODFW desire to work together to conduct field investigations of aquatic species and habitat in certain Portland waterways, analyze those data and report them to BES, and collect fin samples from salmonids that BES can archive for genetic analysis, for the purposes of furthering BES’ implementation of the Portland Watershed Management Plan.
By this IGA, ODFW agrees to provide the necessary personnel, equipment and expertise to collect and analyze data necessary to calculate an Index of Biological Integrity, along with additional specific data requested by BES and identified in the Statement of Work and Budget attached hereto as Exhibits A and B, and BES agrees to reimburse ODFW for costs associated with the provision of these services as described in this document.

GENERAL PROVISIONS

1. Effective Date and Duration.  This IGA is effective on March 1, 2008 or the date of execution by both parties, whichever date occurs first.  Unless earlier terminated or extended, this IGA shall expire when ODFW’s completed performance has been accepted by BES or June 30, 2009, whichever date occurs first.

2. Statement of Work.  The statement of work, (the “Work”) including the delivery schedule for such Work, is contained in Exhibit A.  ODFW agrees to perform the Work in accordance with the terms and conditions of this IGA.

3. Consideration.  BES agrees to pay ODFW a sum not to exceed $193,263.00 as allocated in Exhibit B.
4. Project Representatives.  Each party has designated a project manager to be the formal representative for this project.  All reports, notices, and other communications required under or relating to this IGA shall be directed to the appropriate individual.

BES Project Manager



ODFW Project Manager
Kaitlin L. Lovell




Christine Mallette
City of Portland




Oregon Department of Fish and Wildlife 

1120 SW Fifth Ave., Suite 1000

 
17330 S.E. Evelyn Street
Portland, OR 97204




Clackamas, OR  97015
Phone:
 (503) 823-7032



Phone: (971) 673-6053
Fax:
(503) 823-6995



Fax: (971) 673-6073



Email:
Kaitlin.lovell@bes.ci.portland.or.us 

Email:
Christine.mallette@state.or.us 
5. Subcontracts.  ODFW shall not enter into any subcontracts for any of the work scheduled under this IGA without obtaining prior written consent from the BES Project Officer.

6. IGA Documents.  This IGA consists of the following documents, which are listed, in descending order of precedence: This IGA less all exhibits, attached Exhibit A, Statement of Work, and Exhibit B, Budget.  All attached Exhibits are hereby incorporated for reference.

7. Amendments.  The terms of this IGA shall not be waived, altered, modified, supplemented, or amended, in any manner whatsoever, except by written instrument signed by both parties.

8. Reimbursement.

A.
ODFW shall submit itemized invoices to BES for reimbursement of services performed; noting the project and City IGA number and the allocation of costs in accordance with line items identified in Exhibit B.

B. Costs incurred for travel shall be reimbursed to the extent that they do not exceed on a daily basis per diem rates in effect at the time of travel as set forth in the Federal Travel Regulations and all travel has been approved by the BES Project Manager and identified in Exhibit B.

C. Non-itemized or incomplete billings shall be detained for payment processing until ODFW has supplied correct information to BES.
D. ODFW shall submit to BES a quarterly invoice for costs incurred during the preceding quarter period no later than 45 days following the end of that performance period.  BES shall not be liable for reimbursement of costs after that date.

E. Invoices shall be submitted in duplicate, identifying the City IGA number to:

Kaitlin Lovell
City of Portland, Bureau of Environmental Services
1120 SW Fifth Avenue, Room 1000

Portland, OR 97204


BES shall pay all approved invoices within 30 days.

F. All non-expendable property, including computer hardware and related software, acquired in the provision of these services are the sole property of BES and shall be surrendered upon completion of services or termination of this IGA.

G. The parties recognize and agree that some of the activities and obligations for reimbursement addressed in this IGA have or will commence or arise prior to the effective date of this IGA.
9. Termination.

A. The parties may agree to an immediate termination of this IGA or at a time certain upon mutual written consent.

B. Either party may terminate this IGA effective not less than 30 days from delivery of written notice.

C. Either party may terminate this IGA effective not less than 10 days from written notice or at such other date as may be established by both parties under any of the following conditions:
1) If funding is not obtained and continued at levels sufficient to allow for purchase of the specified services.  When possible, and when agreed upon, the IGA may be modified to accommodate a reduction in funds.

2) If federal or state regulations or guidelines are modified, changed or interpreted in such a way that the services are no longer allowable or appropriate for purchase under this IGA, or are no longer eligible for the funding proposed for payments authorized by this IGA.  
D. Either party may terminate this IGA in the event of a breach by the other party.  Prior to such termination, however, the party seeking termination shall give the other party written notice of the party’s intent to terminate.  If the party has not cured the breach within 10 days or a longer period as granted in the cure notice, the party seeking compliance may terminate this IGA.

10. Funds Available and Authorized.  Both parties certify that at the time the IGA is written that sufficient funds are available and are authorized or will be authorized through the annual budget approval process for expenditure to finance costs of this IGA within either party’s current appropriation and limitation.  Both parties understand and agree that payment of amounts under this IGA attributable to work performed after the last date of the current budget period is contingent on either party receiving appropriations, limitations, or other expenditure authority. 

11. Captions.  The captions or headings in this IGA are for convenience only and in no way define, limit or describe the scope or intent of any provisions of this IGA.

12. Choice of Venue.  Oregon law shall govern this IGA and all rights, obligations and disputes arising out of the IGA.  Venue for all disputes and litigation shall be in Multnomah County, Oregon.

13. Severability/Survival.  If any of the provisions contained in this IGA are held unconstitutional or unenforceable, the enforceability of the remaining provisions shall not be impaired.  All provisions concerning the limitation of liability, indemnity and conflicts of interest shall survive the termination of this IGA for any cause.

14. Ownership of Work Product.  All work products, including reports, research data in hard copy or electronic form that result from this IGA, and any biological samples collected, are the exclusive property of BES.  However, ODFW reserves the right to retain copies of such items for its records and BES agrees to share any later analysis, including but not limited to genetic testing, conducted on the biological samples.
15. Access to Records.  Both parties and their duly authorized representatives shall have access to the books, documents, papers, and records which are directly pertinent to the specific IGA for the purpose of making audit, examination, excerpts, and transcript.

16. Compliance with Applicable Law.  Both parties shall comply with all federal, state, and local laws, regulations, executive orders and ordinances applicable to the Work under this IGA.  Without limiting the generality of the foregoing, parties expressly agrees to comply with: (I) Title VI of Civil Rights Act of 1964; (ii) Section V of the Rehabilitation Act of 1973; (iii) the Americans with Disabilities Act of 1990 and ORS 659.425; (iv) all regulations and administrative rules established pursuant to the foregoing laws; and (v) all other applicable requirements of federal and state civil rights and rehabilitation statutes, rules and regulations.  Both party's performance under this IGA is conditioned upon either parties compliance with the provisions of ORS 279.312, 279.314, 279.316, 279.320, and 279.555, which are incorporated by reference herein.

17. No Third Party Beneficiary.  The BES and ODFW are the only parties to this IGA and as such, are the only parties entitled to enforce its terms.  Nothing contained in this IGA gives or shall be construed to give or provide any benefit, direct, indirect, or otherwise to third parties unless third persons are expressly described as intended to be beneficiaries of its terms. 

18. Indemnification.  Within the limits of the Oregon Tort Claims Act, codified at ORS 30.260 through 30.300, each party agrees to indemnify and defend the other and its officers, employees, agents and representatives from and against all claims, demands, penalties and causes of action of any kind or character relating to or arising from this IGA, including the cost of defense, attorney fees arising in favor of any person on account of personal injury, death or damage to property and arising out of or resulting from the negligent or other legally culpable acts or omissions of the indemnitor, its employees, agents, subcontractors or representatives.

19. Merger Clause.  This IGA constitutes the entire agreement between the parties.  No waiver, consent, modification or change of terms of this IGA shall bind either party unless in writing and signed by both parties.  Such waiver, consent, modification or change, if made, shall be effective only in the specific instance and for the specific purpose given.  There are no understandings, agreements, or representations, oral or written, not specified herein regarding this IGA.
20. BES Accounting Data.  The funding for the Work identified in Exhibits A and B will be shared as follows: Tryon/Fanno Program - $20,000; Johnson Creek Program - $10,000; Science, Fish and Wildlife Program -  $163,263.

FY 07-08

Vendor Number 
31697 GL Fund Number _151__  Account
  521000 Center Code 14533001
Amount $ 63,263



PTS: ______/_______/______/_______
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Amount $ 10,000
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Amount $ 3,000
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FY 08-09

Vendor Number 
31697 GL Fund Number _151__  Account
  529000
Center Code 14533001
Amount $ 100,000




PTS: ______/_______/______/_______
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Amount $ 10,000
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GL Fund Number _151__  Account
  521000 

Center Code 14532042
Amount $ 7,000
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Executed in triplicate by the duly authorized representatives of the parties.

CITY OF PORTLAND




OREGON DEPARTMENT OF FISH 










AND WILDLIFE
Elected Official or Delegate
     
Date


Laurie Byerly



Date









Deputy Director for Administration








Approved for Legal Sufficiency, 
Bureau Director


Date 


by William Cook, 

Assistant Attorney General, via e-mail dated February 14, 2008
City Auditor


     
Date


Tax ID No.  930655103__________

Approved as to form


Date

by City Attorney:       


Exhibit A

STATEMENT OF WORK

Overview

The City of Portland’s (COP) response to its own Watershed Management Plan, the federal Endangered Species Act (ESA), and the federal Environmental Protection Agencies Superfund regulations requires knowledge of the origin, distribution and habitat use of ESA-listed salmonids in tributary streams.  This proposal provides the scope of work and budget for stream surveys in Portland, Oregon.  Findings from the proposed surveys will be used to, (a) compare to similar investigations five years ago to provide a profile of change over time, and (b) guide planning and design decisions.  Because of this, benefits to listed species may be immediate.

In 2001 the COP contracted with the Oregon Department of Fish and Wildlife (ODFW) to conduct fish surveys and produce an Index of Biotic Integrity (IBI).  The streams that were surveyed were Balch, Miller, Saltzman, Stephens, Johnson, Kelley, Crystal Springs, and Tryon Creeks.  The COP is proposing to have ODFW supplement the 2001-2003 work by sampling the following streams starting in 2008: Johnson, Kelley, Crystal Springs, Mitchell, Fanno, Miller and lower Stephens Creeks.  The COP is proposing changes to the 2001 study by excluding some streams and adding others because passage barriers identified in 2001 exclude fish from some streams’ upper reaches.  In addition, COP is proposing changes in some stream reaches (number and length) as well as adding tissue sampling from salmonids (distinctive fin clip) for future genetic analysis.  Information collected will be used to help inform and prioritize habitat restoration work and confirm the ability of streams to support listed salmonids over time.

Several native fish families of interest are known to inhabit the proposed survey areas.  Salmonid species at risk include steelhead, cutthroat trout, and Chinook and coho salmon.  Previous studies have indicated that these salmonids use many of the streams in the Portland Metropolitan Area (Ward 1995; Friesen and Zimmerman 1999; Tinus et al. 2003), and are likely still present in many Portland streams.  Torrent sculpin, a native cottid, is a sensitive indicator of degraded conditions.  In the greater Portland area, they have only been found in relatively undisturbed reaches of a few streams (Ward 1995; Friesen and Zimmerman 1999; Tinus et al. 2003).

Objective and Tasks

Objective:  Identify and evaluate relative abundance, habitat use, and distribution of fish species in City of Portland streams.

Task 1:  Use multiple-pass electrofishing in 100-m lengths of each stream reach in Fanno, Miller, and Lower Stephens Creeks and in every third 200-m length within Johnson, Kelley, Mitchell and Crystal Springs Creeks to collect fish in summer, autumn, winter, and spring.

We will select 100-m lengths within each stream reach (delineated by significant landscape changes, major tributaries, or passage barriers) in Fanno, Miller and Stephens Creeks to be surveyed intensively.  In Miller and Stephens Creeks, the 100-m lengths will remain the same as those previously sampled.  New 100-m lengths will be identified in Fanno Creek.  In Johnson, Crystal Springs, Mitchell, and Kelley Creeks, the sampling will be more widespread, sampling every third 200-m stretch within the study area, including the previously sampled 100-m lengths to use as comparison to previously collected data (Tinus et al., 2003; Hudson et al. 2007).  Sampling will be conducted each season for one year, beginning in spring 2008.  If salmonids are captured during the first electrofishing pass we will conduct additional passes until no salmonids are observed (maximum of three passes; Armour et al. 1983).

We will use backpack electrofishing as our primary sampling technique.  Although ESA-listed salmonids are the primary focus of the surveys, estimates of biotic integrity require counts of all fish species, many of which are not easily detected or identified by snorkeling.  Risks of injuring individual fish exposed to electrofishing will be minimized by following NMFS guidelines (NMFS 2000).

This intensive multi-pass sampling will be conducted to (1) facilitate consistency in sampling among seasons, (2) allow comparisons of results between Task 1 and Task 2 sampling, (3) provide consistency with sampling conducted in other urban streams of the Portland metropolitan area, and (4) allow for a finer level of detailed information to be gathered in key Portland watersheds.  The summer sampling of Task 2 may be inadequate to relate salmonid production to habitat, or capture differential habitat use and distribution by different species and life histories.  Furthermore, sampling only 100-m lengths per reach in large watersheds like Johnson Creek might not identify all salmonid-habitat associations.  Changes in sampling intensity in Tryon Creek have resulted in a great number and type of fish encountered and allowed a stronger correlation with habitat features (Hudson et al. 2007).  Nickelson et al. (1992) found that production of wild coho salmon was probably limited by availability of adequate winter habitat, and habitat factors such as the amount of woody debris have been strongly correlated to the survival of over-wintering juvenile salmonids (Quinn and Peterson 1996).  Comparison of results between extensive and intensive sampling during summer will provide a basis for interpretation of results from other seasons.  Finally, fish assemblages in urban streams of Washington and Clackamas counties have been surveyed by intensive sampling (Friesen and Ward 1996; Friesen and Zimmerman 1999, Tinus et al. 2003); therefore, comparisons among areas require similar methods.

Products:  Multiple-pass electrofishing surveys of a 100-m length within each stream reach in Fanno, Miller and Stephens Creeks.  Multiple-pass electrofishing surveys of every third 200-m length within Johnson, Mitchell, Kelley and Crystal Springs Creeks.  Documentation of fish species present in each habitat unit sampled.

Schedule:  All stream lengths to be surveyed during spring, summer, fall and winter 2008.  We will be able to effectively multi-pass sample two (2) to three (3) stream lengths per day depending on catch.  Three crew members will be required each day to accomplish this level of effort because of the linear distance (200 m) of each stream length to be multi-pass electro-fished.  We will likely be intensive sampling between 4 and 6 weeks per season.

Task 2:  Use single-pass electrofishing to collect fish throughout each stream during summer low flow.

We will use a backpack electrofisher to sample each stream during summer low flow, 2008.  All stream reaches will replicate previous surveys done for COP by ODFW (Moore et al., 1997; Tinus et al., 2003).  New reaches will be identified for Mitchell and Fanno Creeks.  Within each stream reach (delineated by significant landscape changes, major tributaries, or passage barriers), we will sample approximately 20% of the units of each major habitat unit type (pool, riffle, glide), using independent random starting points for each habitat type in each reach (Hankin and Reeves 1988). Although electrofishing effort will be limited to a single pass, the total area sampled in each stream will be extensive; therefore, the species collected will likely be representative of the species present (Paller 1995).

Products:  Single-pass electrofishing survey of each stream.  Documentation of fish species present in each habitat unit sampled.  Comparison of data to previous data collected from 2001-2003 where applicable.
Schedule:  All streams to be surveyed between 20 June and 22 September 2008.

Task 3:  Use information collected to determine fish species present, calculate an index of biotic integrity, and determine seasonal habitat use patterns of ESA-listed salmonids in each stream or stream reach.

Sampling over a large area (Task 2) will allow us to accurately document the fish assemblages in each stream.  We will use this information to calculate an IBI for each stream reach in summer and compare to previous IBI scores (Tinus et al. 2003).  Hughes et al. (1998) developed a method to describe the biotic integrity of small Willamette Valley streams, which is applicable to streams in Portland.  Calculating an IBI for Portland watersheds is important because indicator species or populations may be insufficiently robust indicators (Hughes et al. 1998).  ESA-listed salmonids may not be the only, or even the best indicators of stream health.  Furthermore, data needed to calculate IBI’s are readily collected while electrofishing.  The IBI scores will distinguish reaches with acceptable fish assemblages from marginally or severely impaired reaches.  IBI scores will be an additional tool to help identify reaches to be protected or restored and to inform short term trends in watershed health.

Both extensive and intensive sampling will provide information on the distribution and relative abundance of salmonids.  We will use the Moran-Zippen removal method estimator (Seber 1982) applied separately to each salmonid species or species age class (using fork length estimates) to estimate abundances within the 100-m or 200-m length sampled.  The results will also indicate the proportion of salmonids present that are captured during one electrofishing pass.  This information will be used to estimate abundance of salmonids throughout each stream.  Each salmonid species or age class will be estimated for each habitat unit type in each reach, then individual estimates will be summed to yield total abundance estimates for the entire reach (Hankin and Reeves 1988).  We will first determine if abundance within individual habitat units is significantly correlated (P < 0.05) with unit size (surface area).  If abundance and unit size are correlated, then abundance will be estimated as (abundance in sampled units x total surface area)/surface area in units sampled.  If abundance and unit size are not correlated, then abundance will be estimated as (abundance in sampled units x total number of habitat units)/number of habitat units sampled.  Additional genetic data will be used to refine the correlations once genetic samples are analyzed by a third party.

Products:  Workshop on data results with COP and other independent scientists.  Written report on the distribution and relative abundance of fish species in each stream surveyed.  Included in the report will be an IBI for each stream or stream reach, and estimates of the abundance of each salmonid species.

Schedule:  Workshop and report to be completed by September 30, 2009
Task 4:  Collect fin clips from salmonids during electrofishing efforts for future COP genetic evaluation.

Genetic samples (unique fin clip) will be taken and given to the COP for future analysis.

The purpose of future COP genetic evaluation will be to determine stock of origin and genetic diversity of salmonids encountered.  This analysis may be used to determine if federally listed anadromous salmonids, e.g., Snake River fall Chinook salmon, Willamette River Spring Chinook salmon, are present in the study area.  Whether juvenile salmonids noted during previous surveys (Tinus et al. 2003) are from listed stocks or are the result of local natural production has management implications regarding habitat restoration/protections in these water bodies.  We will attempt to collect fin clips from all marked captured salmonids; however, should clipping fins from all salmonids in the sample cause undue stress on captured fish we may sub-sample the collection to reduce holding time.  The genetic laboratory to perform the work will be determined, and contracted with separately by the City of Portland.

Products: Unique fin clips from captured salmonid species will be collected for genetic analysis.  Documentation of fin clips and corresponding biological data will be provided to the COP.

Schedule: Samples will be delivered to the COP by September 30, 2009.
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Exhibit B
Budget (3/1/08-6/30/09—16 months)
	
	
	

	A. PERSONNEL
	Salaries
	
	Fringe

	
	
	
	
	
	
	

	NRS4-M (Program Leader; 2820977)
	1
	months @
	$5,809
	$5,809
	
	$2,805

	SFWB (Project Leader; 2820808)
	2
	months @
	$4,525
	$9,050
	
	$4,865

	NRS2 (Asst. Project Leader; 2820856)
	2
	months @
	$3,718
	$7,436
	
	$4,759

	NRS1 (Project Biologist; 2040023)
	3
	months @
	$2,840
	$8,520
	
	$5,538

	EBA (Project Worker; 0507140)
	8
	months @
	$2,535
	$20,280
	
	$12,896

	EBA (Project Worker; 0507141)
	6
	months @
	$2,388
	$14,328
	
	$10,974

	EBA (Project Worker; 0507117)
	8
	months @
	$1,837
	$14,696
	
	$11,256

	
	
	
	
	$80,119
	
	$53,093

	
	
	
	
	
	
	

	Total Personnel
	
	
	
	
	
	$133,212

	
	
	
	
	
	
	

	B. NON-EXPENDABLE PROPERTY
	
	
	
	
	
	

	
	
	
	
	
	
	

	Total Non-expendable property
	
	
	
	
	
	$0 

	
	
	
	
	
	
	

	C. SERVICES AND SUPPLIES
	
	
	
	
	
	

	
	
	
	
	
	
	

	TRAVEL:
	
	
	
	
	
	

	Vehicle Rental, 3/4 ton PU
	8
	months @
	$600 
	
	
	$4,800

	Subtotal Travel
	
	
	
	
	
	$4,800

	
	
	
	
	
	
	

	SUPPLIES:
	
	
	
	
	
	

	Office Supplies
	30
	FTE months @
	$15 
	
	
	$450

	Sampling Gear
	8
	months @
	$100 
	
	
	$800

	Misc Field Supplies
	27
	FTE months @
	$150 
	
	
	$4,050

	Subtotal Supplies
	
	
	
	
	
	$5,300

	
	
	
	
	
	
	

	SERVICES:
	
	
	
	
	
	

	Telecommunications
	8
	 FTE months @
	$80 
	
	
	$640

	Photocopier and Fax Rent
	2
	months @
	$300 
	
	
	$600

	Cellular Phone Service
	8
	months @
	$20 
	
	
	$160

	Subtotal Services
	
	
	
	
	
	$1,400

	
	
	
	
	
	
	

	Total Services and Supplies
	
	
	
	
	
	$11,500

	
	
	
	
	
	
	

	D. DIRECT COST
	
	
	
	
	
	$144,712

	
	
	
	
	
	
	

	E. INDIRECT COST (33.55% of Direct Cost)
	
	
	
	$48,551

	
	
	
	
	
	
	

	F. CAPITAL COST
	
	
	
	
	
	$0 

	
	
	
	
	
	
	

	G. TOTAL PROJECT COST (Direct CoP Cost)
	
	
	
	$193,263
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