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MEMO

February 14, 2008
To:
Mayor Tom Potter

Commissioner Adams


Commissioner Leonard


Commissioner Saltzman


Commissioner Sten

From:
Chris Dearth
Cc:
Gil Kelley
Subject:
Measure 49 Ordinance and Procedure Briefing
As you know, Measure 49, passed by the voters last November, superseded Measure 37 and substantially changed the City’s obligations with regard to claims previously approved by Council and those still pending when the new measure passed.  This memo will summarize the new measure and the proposed Measure 49 ordinance presented for your approval.
Summary of Measure 49

Measure 49 provides for compensation or waiver of land use regulations which are shown to reduce property values for residential properties.  In contrast to Measure 37, however, Measure 49 is written very precisely and outlines very clearly the eligibility requirements, procedures, timelines, etc., for both claimants and responding government entities.  
While much of Measure 49 pertains to lands outside of UGBs, several sections were written specifically for claims relating to properties within the UGB.  These provisions provide:
· Claimants may be eligible to establish from one to 10 single family residences on their property if they can show they are prohibited (not restricted) from building those residences and have suffered a loss of property value commensurate to the value of residences sought. 
· Claims on industrial or commercial property, or for billboards, are no longer eligible.

· Requirements for appraisals to precisely establish loss of value are very clearly delineated.
· Very clear timelines and obligations for both claimants and government entities are outlined in the measure.

· Exemptions under Measure 49 are similar to those under Measure 37.  Claims are not allowed against regulations which:

· restrict or prohibit activities which constitute public nuisances;

· protect public health and safety;

· are required by federal law; or,

· restrict the use of property for the selling of pornography or the performance of nude dancing.
· In contrast to Measure 37, approved claims under Measure 49 are transferable to future owners.

Approved Portland Measure 37 Claims

Council approved seven Measure 37 claims from 2005 through 2007.  Under Measure 49, these claimants must re-apply under the more restricted conditions of the new law.  By the time of the Council hearing on February 28th letters and application forms, as required by law, will have been sent to all approved claimants who then have 90 days to submit additional information for consideration under the new law.  Final determinations on these claims must be made by November 1, 2008.  
Alternatively, claimants with approved claims and who have undertaken substantial work on their project will also have the opportunity to prove their claim is “vested” under common law (see provisions in proposed City ordinance below).
Denied Measure 37 Claims

Under the provisions of Measure 49, the 14 Measure 37 claims denied by Council are not eligible to reapply under the new law.  

Claims Pending Upon Passage of Measure 49

60 claims against the City of Portland were pending when Measure 49 was placed on the ballot by the Legislature.  To continue the claims process, these claimants must reapply under the new law, although a large portion of these (filed on industrial, commercial or billboard properties) will not be eligible under the new law.  Letters and application forms have also been sent to former pending claimants should they choose to reapply.  Claims of this type should also be resolved before the end of the year, depending upon how quickly information is received.
New Measure 49 Claims 

The provisions of Measure 49 extend into the future and allow property owners to file claims against public entities which pass land use regulations after January 1, 2007 which restrict the construction of single family residences and reduce the value of the property.  
Proposed City of Portland Measure 49 Implementing Ordinance

The proposed Measure 49 implementing ordinance repeals the provisions of Chapter 5.75 pertaining to Measure 37 and replaces it with the attached proposed ordinance implementing Measure 49 procedures for the City.  This new ordinance would take effect immediately.

Staff from the Bureaus of Development Services and Planning worked closely with the City Attorney’s office in the drafting of the proposed ordinance and included provisions based upon our experience in implementing Measure 37 over the past several years.

Major provisions include:

· Procedures for filing an amended claim for those submitted to the City prior to June 28, 2007 (sine die) and for submitting new claims.
· Procedures for re-review of the seven Measure 37 claims waived by the City Council.

· Procedures and timelines for City review of future claims including hearings, public notice, etc.

· A proposed fee of $250 for submitting new claims.  (This is identical to the M37 fee.)    Fees previously submitted for a Measure 37 claim can be applied to a Measure 49 on the same property.  Those Measure 37 claimants who did not submit a fee previously will be required to submit a $250 fee before their claim application will be considered complete.

· Hearings procedures for Measure 49 claims and Council determination.   Measure 49 does not require the Council to make final decisions on claims;  the program manager or other designated staff may now make that decision.   Staff recommends that Council continue to hear Measure 49 claims, as it does other land use issues, to strengthen the City’s legal position should the decision be challenged in the courts.
· Provisions for determination of a common law vested right for approved Measure 37 claims.  It should be noted that since a vested right is defined by common law there can be no clear cut definition.  The definition of a vested right as it pertains to a Measure 37 project is certain to be challenged in the courts in many cases throughout the State.
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