ORDINANCE No. 181617
* Approve settlement of claims with 360networks (USA) Inc.  (Ordinance)

The City of Portland ordains:

Section 1.  The Council finds:

1.
In November 1998, the City Council granted a ten year franchise to Pacific Fiber Link, LLC, a Washington limited liability company qualified to do business in Oregon, and to its successors and assigns, as approved by the City, to use the City streets to provide telecommunications services.  Ordinance No. 172864.  Pacific Fiber Link, LLC filed an acceptance of the franchise grant in January, 1999.
2.
Records maintained by the Oregon Secretary of State’s Corporation Division indicate that Pacific Fiber Link, LLC was involuntarily dissolved in July, 1999.

3.
Although no formal notice of assignment was ever given, the City’s records indicate that 360networks (USA), Inc. (“360networks”) identified itself as an affiliated entity to Pacific Fiber Link, under the common corporate parent Worldwide Fiber Networks, Inc.  As such, the companies would have qualified for assignment or transfer of the franchise without consent from the City Council under Franchise Section 15.1.

4.
360networks filed Chapter 11 bankruptcy in the Southern District of New York in June, 2001.  In October, 2002, 360networks accepted the franchise as an executory contract in its bankruptcy reorganization, as acknowledged in a letter sent to the City Attorney’s Office by the law firm representing the bankrupt.  Coincident with the filing of the bankruptcy proceeding, 360networks ceased making franchise fee payments to the City.  An order approving 360networks’ bankruptcy reorganization was entered in October, 2002.

5.
Representatives of the City and 360networks have negotiated a settlement of the past due disputed franchise fees.  360networks has otherwise agreed to comply with the terms of its franchise agreement with the City.

6.
Staff recommends that the City Council approve the settlement agreement to avoid potential litigation costs, and achieve legal certainty.
NOW, THEREFORE, the Council directs:

a.
The Commissioner of Public Affairs is authorized to execute the settlement agreement with 360networks (USA), Inc. attached as Exhibit A to this Ordinance.
Section 2.
The Council declares that an emergency exists because the public interest would be served through the prompt and final resolution of the parties’ dispute; therefore, this Ordinance shall be in force and effect from and after its passage by the Council.
	Passed by the Council:  February 13, 2008
Commissioner Dan Saltzman
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