AGREEMENT FOR PROFESSIONAL, TECHNICAL, OR EXPERT SERVICES

CONTRACT NO. ___________   

SHORT TITLE OF WORK PROJECT: Configurations and Development Service on a Requirements Basis

This contract is between the City of Portland, acting by and through its Elected Officials, hereafter called "City," and Cayenta Canada, Inc., hereafter called Contractor. This contract may refer to City and Contractor singularly as a Party or dually as the Parties. The City's Project Manager for this contract is Julie Shervey.

Effective Date and Duration
This contract shall become effective on November 30, 2006 (or on the date at which every party has signed this contract, whichever is later.)  This contract shall expire, unless otherwise terminated or extended, on November 29, 2011.

Statement of Work
(a)
The statement of work is contained in EXHIBIT A attached hereto and by this reference made a part hereof.

(b)
The delivery schedule for the work is identified in EXHIBIT A.

Consideration
(a)
City agrees to pay Contractor a sum not to exceed $500,000.00 US Dollars for accomplishment of the work.

(b)
Interim payments shall be made to Contractor according to the schedule identified in EXHIBIT A.
Terms and conditions listed on pages 2 - 4.

===========================================================================================

CONTRACTOR DATA, CERTIFICATION, AND SIGNATURE
Name (please print): Cayenta Canada, Inc.
Address: 
#250 – 2955 Virtual Way, Vancouver, B.C. V5M 4X6
Social Security #: N/A

Federal Tax ID #: 98 0141520  State Tax ID #: _______________ Business License # 669861

Citizenship:
Nonresident alien __X__ Yes
____ No

Business Designation (check one):    ____ Individual      ____ Sole Proprietorship     ____ Partnership    __X__ Corporation  

 ____ Limited Liability Co (LLC)     ____ Estate/Trust   ____ Public Service Corp.   ____ Government/Nonprofit

Payment information will be reported to the IRS under the name and taxpayer I.D. number provided above.  Information must be provided prior to contract approval.  Information not matching IRS records could subject you to 20 percent backup withholding.

I, the undersigned, agree to perform work outlined in this contract in accordance to the terms and conditions (listed on pages 2-4 and made part of this contract by reference) and the statement of work made part of this contract by reference; hereby certify under penalty of perjury that I/my business am not/is not in violation of any Oregon tax laws; hereby certify that my business is certified as an Equal Employment Opportunity Affirmative Action Employer as prescribed by Chapter 3.100 of Code of the City of Portland; and hereby certify I am an independent contractor as defined in ORS 670.600.

Approved by the Contractor:
_______________________________________

_____________________






Signature/Title




Date

==========================================================================================

CITY OF PORTLAND SIGNATURES

Approved by Mayor or Commissioner:

_______________________________________________________






Elected Official or Delegate
     


Date

Approved by City Auditor:        

_______________________________________________________






City Auditor


     

Date

Approved as to form

by City Attorney:       


_______________________________________________________





Office of City Attorney

     

Date
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CITY OF PORTLAND

STANDARD CONTRACT PROVISIONS FOR 

PROFESSIONAL, TECHNICAL & EXPERT SERVICES (MANDATORY PROVISIONS)
1.
Access to Records
The Contractor shall maintain, and the City of Portland ("City") and its duly authorized representatives shall have access to the books, documents, papers, and records of the Contractor which are directly pertinent to the specific contract for the purpose of making audit, examination, excerpts, and transcripts for a period of three years after final payment.  Copies of applicable records shall be made available upon request.  Payment for cost of copies is reimbursable by the City.

2.
Audits

(a) The City, either directly or through a designated representative, may conduct financial and performance audits of the billings and services specified in this agreement at any time in the course of the agreement and during the three (3) year period established by section 1, Access to Records.  Audits will be conducted in accordance with generally accepted auditing standards as promulgated in Government Auditing Standards by the Comptroller General of the United States General Accounting Office.

(b) If an audit discloses that payments to the Contractor were in excess of the amount to which the Contractor was entitled, then the Contractor shall repay the amount of the excess to the City.

(c) If any audit shows performance of services is not efficient in accordance with Government Auditing Standards, or that the program is not effective in accordance with Government Auditing Standards, the City may pursue remedies provided under section 5, Early Termination of Agreement and section 7, Remedies.

3.
Effective Date and Duration
The passage of the contract expiration date (as recorded on reverse side) shall not extinguish, prejudice, or limit either party's right to enforce this contract with respect to any default or defect in performance that has not been cured.

4.
Funds
The City certifies that sufficient funds are available and authorized for expenditure to finance the cost of this contract.

5.
Early Termination of Agreement
(a)  The City and the Contractor, by mutual written agreement, may terminate this Agreement or Order at any time.

(b)  The City, on thirty (30) days written notice to the Contractor, may terminate this Agreement for any reason deemed appropriate in its sole discretion.

(c) Either the City or the Contractor may terminate this Agreement or Order in the event of  a breach of the Agreement by the other. Prior to such termination, however, the party seeking the termination shall give to the other party written notice of the breach and of the party's intent to terminate.  If the party has not entirely cured the breach within fifteen (15) days of the notice, then the party giving the notice may terminate the Agreement at any time thereafter by giving a written notice of termination.

6.
Payment on Early Termination 

(a)  In the event of termination under subsection 5(a) or 5(b),  Early Termination of Agreement hereof, the City shall pay the Contractor for work performed in accordance with the Agreement and associated Order prior to the termination date.

(b)  In the event of termination under subsection 5(c), Early Termination of Agreement hereof, by the Contractor due to a breach by the City, then the City shall pay the Contractor as provided in subsection (a) of this section.

(c)  In the event of termination under subsection 5(c), Early Termination of Agreement hereof, by the City due to a breach by the Contractor, then the City shall pay the Contractor as provided in subsection (a) of this section, subject to set off of excess costs, as provided for in section 7(a), Remedies.

(d)  In the event of early termination all of the Contractor's work product will become and remain property of the City, subject to Cayenta’s prior rights in the Cayenta Software.  The License Grant is defined under Contract #35151
7.
Remedies
(a)  In the event of termination under subsection 5(c), Early Termination of Agreement, hereof, by the City due to a breach by the Contractor, then the City may complete the work either itself, by agreement with another contractor or by a combination thereof.  In the event the cost of completing the work exceeds the remaining unpaid balance of the total compensation provided under the Order, then the Contractor shall pay to the City the amount of the reasonable excess.  Notwithstanding any other remedies, for breach or other failures to perform as required herein, in law or at equity, the reasonable excess of completing the work shall not exceed the original or if applicable, the amended cost of the Order.
(b)  The remedies provided to the City under section 5, Early Termination of Agreement and section 7, Remedies for a breach by the Contractor shall not be exclusive.  The City also shall be entitled to any other equitable and legal remedies that are available.

(c)  In the event of breach of this Agreement by the City, then the Contractor's remedy shall be limited to termination of the Agreement and receipt of payment as provided in section 5(c), Early Termination of Agreement and section 6(b), Payment on Early Termination hereof.
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8.
Subcontracts and Assignment
Contractor shall not subcontract, assign or transfer any of the work scheduled under this agreement, without the prior written consent of the City.  Notwithstanding City approval of a subcontractor, the Contractor shall remain obligated for full performance hereunder, and the City shall incur no obligation other than its obligations to the Contractor hereunder.  The Contractor agrees that if subcontractors are employed in the performance of this Agreement, the Contractor and its subcontractors are subject to the requirements and sanctions of ORS Chapter 656, Workers’ Compensation.

9.
Compliance with Applicable Law
In connection with its activities under this Agreement, Contractor shall comply with all applicable federal, state and local laws and regulations.  Contractor shall complete Exhibit B, Independent Contractor/Workers’ Compensation Insurance Questionnaire, which is attached hereto and by this reference made a part hereof.

9a.
Indemnity - Claims for Other than Professional Liability
Contractor shall defend, save, and hold harmless the City of Portland, its officers, agents, and employees, from all claims, suits, or actions of whatsoever nature, including intentional acts, resulting from or arising out of the activities of Contractor or its subcontractors, agents or employees under this agreement.

9b.
Indemnity - Claims for Professional Liability
Contractor shall defend, save, and hold harmless the City of Portland, its officers, agents, and employees, from all claims, suits, or actions arising out of the professional negligent acts, errors or omissions of Contractor or its subcontractors and sub-consultants, agents or employees in performance of professional services under this agreement.

9c.
Indemnity - Standard of Care
If Contractor's services involve engineering or consulting, the standard of care applicable to Contractor's service will be the degree of skill and diligence normally employed by professional engineers or consultants performing the same or similar services at the time such services are performed.  Contractor will re-perform any services not meeting this standard without additional compensation.
10.
Insurance
Exhibit C is hereby referenced and made a part of this contract.

11.
Ownership of Work Product
All work products of the Contractor which result from this contract are the exclusive property of the City subject to Cayenta’s prior rights in the Cayenta Software.  The License Grant is defined under Contract #35151
12.
Nondiscrimination
Contractor agrees to comply with all applicable requirements of federal and state civil rights and rehabilitation statutes, rules, and regulations.  Contractor also shall comply with the Americans With Disabilities Act of 1990 (Pub I. No. 101-336) including Title II of that Act, ORS 659.425, and all regulations and administrative rules established pursuant to those laws.

13.
Successors in Interest
The provisions of this contract shall be binding upon and shall inure to the benefit of the parties hereto, and their respective successors and approved assigns.

14.
Severability
The parties agree that if any term or provision of this contract is declared by a court of competent jurisdiction to be illegal or in conflict with any law, the validity of the remaining terms and provisions shall not be affected, and the rights and obligations of the parties shall be construed and enforced as if the contract did not contain the particular term or provision held to be invalid.

15.
Waiver
The failure of the City to enforce any provision of this contract shall not constitute a waiver by the City of that or any other provision.

16.
Errors
The Contractor shall perform such additional work as may be necessary to correct errors in the work required under this contract without undue delays and without additional cost.

17.
Governing Law
The provisions of this contract shall be construed in accordance with the provisions of the laws of the State of Oregon.  Any action or suits involving any question arising under this contract must be brought in the appropriate court in Multnomah County Oregon.
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18.
Amendments
All changes to this contract, including changes to the scope of work and contract amount, must be made by written amendment and approved by the Purchasing Agent to be valid. Any amendment that increases the original contract amount by more than 25% must be approved by the City Council to be valid. 

19.
Business License
The Contractor shall obtain a City of Portland business license as required by PCC 7.02 prior to beginning work under this Agreement.  The Contractor shall provide a business license number in the space provided on page one of this Agreement.  Additionally, the Contractor shall pay all fees or taxes due under the Business License Law and the Multnomah County Business Income Tax (MCC Chapter 12) during the full term of this contract.  Failure to be in compliance may result in payments due under this contract to be withheld to satisfy amount due under the Business License Law and the Multnomah County Business Income Tax Law.

20.
Prohibited Interest
(a) No City officer or employee during his or her tenure or for one year thereafter shall have any interest, direct or indirect, in this Agreement or the proceeds thereof.

(b) No City officer or employee who participated in the award of this Agreement shall be employed by the Contractor during the period of the Agreement.

21.
Payment to Vendors and Subcontractors
The Contractor shall timely pay all suppliers, lessors and contractors providing it services, materials or equipment for carrying out its obligations under this Agreement.  The Contractor shall not take or fail to take any action in a manner that causes the City or any materials that the Contractor provides hereunder to be subject to any claim or lien of any person without the City's prior written consent.

Merger Clause
THIS CONTRACT AND ATTACHED EXHIBITS CONSTITUTES THE ENTIRE AGREEMENT BETWEEN THE PARTIES.  NO WAIVER, CONSENT, MODIFICATION, OR CHANGE OF TERMS OF THIS CONTRACT SHALL BIND EITHER PARTY UNLESS IN WRITING AND SIGNED BY BOTH PARTIES.  SUCH WAIVER, CONSENT, MODIFICATION, OR CHANGE IF MADE, SHALL BE EFFECTIVE ONLY IN SPECIFIC INSTANCES AND FOR THE SPECIFIC PURPOSE GIVEN.  THERE ARE NO UNDERSTANDINGS, AGREEMENTS, OR REPRESENTATIONS, ORAL OR WRITTEN, NOT SPECIFIED HEREIN REGARDING THIS CONTRACT.  CONTRACTOR, BY THE SIGNATURE OF ITS AUTHORIZED REPRESENTATIVE, HEREBY ACKNOWLEDGES THAT HE OR SHE HAS READ THIS CONTRACT, UNDERSTANDS IT AND AGREES TO BE BOUND BY ITS TERMS AND CONDITIONS.

OPTIONAL PROVISIONS  (selected by City Project Manager)

22.
Arbitration: /__/ Not Applicable /_x_/ Applicable (consult with City Attorney’s Office before finalizing as applicable)
(a) Any dispute arising out of or in connection with this Agreement, which is not settled by mutual agreement of the Contractor and the City within sixty (60) days of notification in writing by either party, shall be submitted to an arbitrator mutually agreed upon by the parties.  In the event the parties cannot agree on the arbitrator, then the arbitrator shall be appointed by the Presiding Judge (Civil) of the Circuit Court of the State of Oregon for the County of Multnomah.  The arbitrator shall be selected within thirty (30) days from the expiration of the sixty (60) day period following notification of the dispute.  The arbitration, and any litigation arising out of or in connection with this Agreement, shall be conducted in Portland, Oregon, shall be governed by the laws of the State of Oregon, and shall be as speedy as reasonably possible.  The applicable arbitration rules for the Multnomah County courts shall apply unless the parties agree in writing to other rules.  The arbitrator shall render a decision within forty-five (45) days of the first meeting with the Contractor and the City.  Insofar as the Contractor and the City legally may do so, they agree to be bound by the decision of the arbitrator.

(b) Notwithstanding any dispute under this Agreement, whether before or during arbitration, the Contractor shall continue to perform its work pending resolution of a dispute, and the City shall make payments as required by the Agreement for undisputed portions of  work.

23.
Progress Reports:  /_/ Applicable   /_x__/ Not Applicable
The Contractor shall provide monthly progress reports to the Project Manager.  If applicable, Exhibit A should list what information the Contractor must include in monthly progress reports.

24.
Contractor's Personnel:  /___/ Applicable   /_x_/ Not Applicable
The Contractor shall assign the following personnel to do the work in the capacities designated:   If applicable, list selected personnel in Exhibit A.
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AGREEMENT FOR PROFESSIONAL, TECHNICAL, OR EXPERT SERVICES
EXHIBIT A

Statement of the Work
and

Payment Schedule

1.0 General.

1.1 History.
 In conjunction with its business operations, the City of Portland issued RFP # on DATE in order to acquire a Contractor to provide billing services software for the Bureau of Environmental Services and Bureau of Water Works.  The City entered into an Agreement with Cayenta Canada under City of Portland Contract # 35151.  Cayenta implemented a Customer Information System (CIS) in April 2006, which provided requirements for billing water and sewer services 

1.2 Objective. The objective of this Agreement is to make provision for additional services, development and/or configuration changes in reporting, functions, and features of the Cayenta Utilities System, implemented under City of Portland Contract #35151, including upgrades and application programming interfaces (API) enhancements, on an as needed basis. 

1.2.1 This agreement shall provide standard provisions that will govern all transactions acquired under it, known as “Orders”. Orders will be placed with the Contractor, and authorized by the Customer’s __________________________ as needed and will detail the required statement of work, milestones, deadlines, deliverables, and projected costs. Nothing in an Order shall be construed to supercede any provision of this Agreement, unless specifically indicated herein that the Order shall take precedence over this Agreement, and then only to the extent specifically identified. 

1.3 Supplemental Consideration.   In consideration for the Work described herein, the City shall pay Contractor at a fixed hourly rate of $150.00 per hour for, one, all, or any combination of the Work no matter what combination or number of individuals are required to complete the requested Order and meet any Acceptance Criteria for the same, the “Blended Rate”. Hours of work shall be prorated in fifteen (15) minute increments. Invoices submitted shall indicate the type of personnel dedicated to the Work, the detail of Work completed, the detail of Work remaining to be completed if invoice is a progress payment, what deliverables were completed, the hours associated with the tasks and Order Reference Number. This information shall be provided as a minimum with each invoice submitted for payment and shall constitute the Progress Report as required by Section 23 of the General Terms and Conditions herein. The City reserves the right to request additional detail and Progress Reports as may be required and identified in a specific Order. 

1.3.1 City shall pay invoices net 30 days in accordance with this Agreement, upon Acceptance, and in conjunction with any Acceptance Criteria that may be specified within an Order. Progress Payments will be allowed. All monetary exchanges shall be quoted and paid in US Dollars, and foreign exchange rates shall not apply to this Agreement.  

1.4 Definitions.

1.4.1 “Acceptance” means that City has determined to its reasonable satisfaction that (a.) the Software, Documentation, Reconfigurations, Enhancements, Changes, Work and Supplies have met at a minimum, functional diagnostics and other standards required, to permit Product/Work to operate in accordance with the Documentation, have been satisfied in full following delivery of service; or (b.) any other Acceptance Criteria mutually agreed to by City and Contractor and attached to or referenced in any respective Order have been satisfied in full. 

1.4.2 “Acceptance Criteria” means functionality and performance to be determined and mutually agreed to by the City and Contractor with respect to a Product, Software, Documentation, Repair, Reconfigurations, Enhancements, Changes, Work and Supplies identified on any respective Order for the purpose of conducting an Acceptance Test.

1.4.3 “Acceptance Date” means, if any Software, Documentation, Repair, Reconfigurations, Enhancements, Changes, Work and Supplies acquired hereunder may be subject to an Acceptance Test, the date on which City certifies to Contractor in writing that (a.) the Acceptance Test has been either performed or expressly waived in whole or in part and (b.) the Acceptance Criteria are either satisfied in full pursuant to this Agreement and the respective Order or expressly waived, in writing, in whole or in part.

1.4.4 “Acceptance Test” means those certain procedures used by City to determine whether a Product/Work, if such is acquired hereunder in an Order, may be subject to an Acceptance Test as identified on a respective Order, meets or satisfies Acceptance Criteria.

1.4.5 “Delivery of Products” means that Software, Reconfiguration, Repair, Enhancement, Change, Work and Supplies have been inspected, loaded, configured and diagnostics tests have been performed to demonstrate, to City’s satisfaction, that the Products/Work conforms and operates according to the Documentation and Contractor’s representations. 

1.4.6 “Documentation” means user manuals and other written materials which describe the features or functions of the Software, Reconfiguration, Repair, Enhancement, Change, Work and Supplies, including but not limited to published specifications, marketing materials, technical manuals, and operating instructions provided by Contractor to City.

1.4.7 “Existing Product” means Software, Licenses, Product, and Work acquired by City as of or prior to the date of this Agreement, and any associated Order.

1.4.8 “Knowledge Transfer” means information and know how regarding technological or general business issues, including, without limitation, products, identified or foreseeable problems, personnel, resources, or costs, as may relate to Order or any component thereof which Contractor may be required under an Order to pass to City.
1.4.9 Material Breach” means: (A) any breach that causes or may cause substantial harm to the non-breaching party;  (B) any breach where the injured party will be substantially deprived of the benefit it reasonably expected under the Agreement; or (C) any aggregate non-Material Breaches where the cumulative effect of such non-Material Breaches by the same party satisfies the standards for materiality under this definition. More than 2 interim fixes within a three (3) month period may be considered breach by the injured party.

1.4.10 “Order” means any written request and commitment for Software, Reconfiguration, Repair, Enhancement, Change, Work and Supplies that City and Contractor may execute on a requirements basis under this Agreement, in a form substantially similar to City’s standard purchase order form.

1.4.11 “Products” or “Work” means all Software, Documentation, Reconfigurations, Repair, Enhancements, Changes, and Supplies relating to Software Services, and Work required fulfilling the obligations of this Agreement or any subsequent Order. 

1.4.12 “Upgrade” means any bug fix, addition to, or Patch, Reconfiguration, Enhancement, Changes, or Work regarding the Software, designed to modify it, or any new version, including new versions or releases that support hardware Upgrades, designed to replace it, which may alter its utility, efficiency, or quality of performance, but not its basic functions.

1.4.13 “Warranty Period” means a minimum period of twelve (12) months from the date of Delivery of Products under an Order, or upon Acceptance of Work or Product as may be set forth on the Order. 

2.0 Supplemental Provisions.

2.1 No Purchase Required.  This is a requirements Agreement, developed for convenience of Order placement, of as needed purchases, and shall not bind the City to make any purchases whatsoever. The Maximum not to exceed amount indicated in the General Terms and Conditions Section “Consideration” (a.) is a cap for accumulative Orders that may be issued as needed throughout the term of this Agreement, and shall not be construed as any obligation to the Contractor as any set amount for any purchases within any specific duration of time.  There is no limit to the number of Orders that may be issued under this Agreement.

2.2 Confidential Information. Subject to the State of Oregon’s Public Records Law, each party shall hold Confidential Information of the other in confidence. As used in the Agreement, the term “Confidential Information” includes:

2.2.1 Proprietary information of either party

2.2.2 Information marked or designated by either party as confidential

2.2.3 Information, whether or not in written form and whether or not designated as confidential, which to either party is being treated as confidential by the other party

2.2.4 Information provided to either party by Third Parties that each party is obligated to keep confidential

2.2.5 Information developed by either party in connection with the performance of the Agreement. 

2.2.6 All Confidential Information shall remain the sole property of the disclosing party. Third parties who need access to the Confidential Information for the purposes of providing services to either of the parties will execute agreements with similar confidential and nondisclosure provisions as those herein.  Information will not be considered to be Confidential Information if,

2.2.6.1 Available to the public other than by a breach of the Agreement

2.2.6.2 Rightfully received from a Third Party not in breach of any obligation of confidentiality

2.2.6.3 Independently developed by a Third Party without access to Confidential Information of the other

2.2.6.4 Known to the recipient at the time of disclosure

2.2.6.5 Produced in compliance with applicable law or a court order, provided the other party is given notice and opportunity to intervene.

2.2.7 Notwithstanding the forgoing provisions relating to nondisclosure and confidentiality, the parties acknowledge the Oregon’s Public Records Law provides a preference for release of all documents used in the performance of the public’s business, subject to certain exceptions including an exception for “trade secrets” as defined therein.

2.2.7.1 If the City receives a request to release any portion of the Confidential Information provided hereunder, City shall immediately notify Contractor of such request. At the time of such notice, Contractor shall identify the grounds under Oregon Public Records Law for refusing to reveal any of the requested information and shall have the right to take whatever legal steps are permitted by Oregon State Law to defend its position.  City shall not oppose any efforts by Contractor to prevent the disclosure of its Confidential Information. Should this matter be appealed through and statutorily provided appellate process, the City shall provide Contractor with copies of any related legal documents as soon as the City becomes aware of them. City shall not be liable for the release of any portion of the Confidential Information when the law requires such release.

2.2.7.2 The City and Contractor’s obligations under this section are of a unique character and each party agrees that any breach of confidentiality of this Agreement may result in irreparable and continuing damage to the other party for which there may be no adequate remedy in damages.  In the event of breach of this section, the damaged party will be entitled to injunctive relief and/or a decree for specific performance and such further relief as may be proper.

2.3 Work for Hire. Contractor shall Customize, Enhance, Reconfigure, Change and perform Work as required by City’s Order that shall satisfy the Acceptance Criteria. Contractor represents and agrees to abide by all security provisions and terms relating to Confidentiality, Indemnification and Insurance as set forth in the Contract.  Upon completion of development of the Customizations, Enhancements, Reconfiguration, Changes and Work, Contractor shall deliver to City the Work, and place a copy of any changed Source Code with the Escrow Agent identified in Contract #35151. Customizations and Source Code for Customizations shall be deemed to be Works of Authorship, confidential and proprietary to City and, as such, shall be treated with the same care that Contractor applies to its own proprietary intellectual property. Contractor shall disclose information regarding or expose Customizations, Enhancements, Reconfigurations, Changes and Work and/or its Source Code only to those of its personnel with a need to know.  Such personnel shall be informed of Confidentiality provisions under Contract #35151 and this Agreement, and shall be informed that such provisions are binding on those personnel coming in contact with Customizations, Enhancements, Reconfigurations, Changes and Work in any form.

2.4 Escrow of Source Code.  For Enhancement, Customization, Reconfiguration, Changes or Work ordered under the Agreement, or any subsequent Orders, subject to this Agreement, escrow fees will be paid by the City at the rates set forth in Exhibit B of Contract #35151.

2.5 Warranty and Covenant.  Contractor represents and warrants to City that Contractor will, at its expense, deposit with the person or entity (the "Escrow Agent") under Contract #35151 for safekeeping a complete copy of the source code as altered by any Enhancement, Customization, Reconfiguration, Changes or Work, and all additional relevant Documentation applicable to the Software required for a reasonably skilled programmer or analyst to understand and maintain the Software in the versions licensed to the City under Contract #35151 for each software version; and Contractor covenants to City that Contractor will continue to promptly deliver to the Escrow Agent all revisions, corrections, Updates, or other modifications to all versions of the Source Code (the “Changes”) so that the Source Code held in escrow constitutes a machine-readable program of the most current release of the Software, as well as any version that may be in use by the City subject to license(s) granted under Contract #35151. In addition, Contractor shall promptly notify City in writing that the Changes have been made and the Escrow Agent has been provided with all such Changes.  For convenience, the Documentation segment of the Source Code may be placed in machine-readable form or in a form suitable for photocopying.

2.6 Source Code Delivery to City.  The Source Code shall be held in escrow and City, upon paying the reasonable duplication costs and other reasonable handling charges of the Escrow Agent, be entitled to receive promptly a copy of the Source Code from the Escrow Agent in the event (a.) Contractor fails or refuses to provide City with Maintenance services, or (b.) Contractor becomes insolvent, makes an assignment for the benefit of creditors, suffers or permits the appointment of a receiver for its business or assets, becomes subject to any proceeding under any bankruptcy or insolvency law, whether domestic or foreign, or (c) has wound up or liquidated its business voluntarily or otherwise, and City has reason to believe that such event(s) could cause Contractor to fail to meet its warranty, maintenance or service obligations in the foreseeable future.  In such event, the Software license(s) granted under Contract #35151 shall be unmodified, royalty-free, and deemed to specifically include the Source Code, Software, Reconfiguration, Repair, Enhancement, Change, Work and all Documentation therefore.
2.7 Rights to New Inventions, Discoveries and Improvements.  Should Contractor or its employees, officers, agents, subcontractors of any tier, or anyone of a like nature, originate or develop any invention in performance of the work under this agreement, such invention, whether or not patent-able and whether or not reduced to practice, shall be immediately disclosed to the City.
2.7.1 If the nature of the invention would improve Contractor’s existing product or services and Contractor intends to incorporate the invention into the Contractor Software or other software products, then, at a minimum, the City will be granted a royalty free license to use the invention as part of the general license granted under Contract #35151.
2.7.2 Contractor shall have no rights to any Inventions it discovers during the performance of Work under this Agreement that the City has developed or that are under development or confidential or proprietary information provided to the City from its vendors or contractors. 
2.8 Representations and Warranties.  
2.8.1 Contractor warrants:

2.8.1.1 Performance to Specifications.  The Work and all Upgrades supplied by Contractor shall at all times during the Warranty Period operate in accordance with the Documentation; and

2.8.1.2 Software Compatible.  That known incompatibilities, if any, have been reasonably documented for the Customer prior to Enhancements, Reconfiguration, Changes, Upgrades and Work.

2.8.1.3 No Material Defects or Viruses.  The Enhancements, Reconfigurations, Changes and Work, (a.) are free of any defect in material of the media in which it is delivered; and (b.) are free of any virus or other program routine designed to erase or otherwise harm the City's hardware, data or other programs; and

2.8.1.4 Documentation Explains Use.  The Documentation shall explain the operation of the Enhancements, Reconfiguration, Changes, and Work in terms understandable by the City Users of reasonable technical competence. 

2.9 Force Majeure.  In the event that either Party is unable to perform any of its obligations under this Agreement or to enjoy any of its benefits because of (or if loss of any Software, Customization, Enhancement, Reconfiguration, Change and Work, licensed or developed hereunder is caused by) natural disaster, actions or decrees of governmental bodies or communications line failure not the fault of the affected Party (hereinafter referred to as a “Force Majeure Event”), the Party who has been so affected immediately shall give notice to the other Party and shall do everything possible to resume performance.  Upon receipt of such notice, this Agreement or any Order based on this Agreement shall immediately be suspended.  If the period of nonperformance exceeds thirty (30) business days from the receipt of notice of the Force Majeure Event, the Party whose ability to perform has not been so affected may by giving written notice, terminate this Agreement or any Order based on this Agreement.  Unless terminated as provided herein under Force Majeure, such delays in Delivery or Acceptance shall automatically extend the Delivery or Acceptance Date for a period equal to the duration of such events; any Warranty Period affected by a Force Majeure event shall likewise be extended for a period equal to the duration of such event. 
2.10 Delays.

2.10.1 City Caused Delays.  Not withstanding Force Majeure, Contractor shall notify City, in writing, of any delays in Contractor’s performance caused by City that impact Contractor’s ability to meet a milestone date as described in an Order within ten (10) Business Days from the beginning of such delay. If City determines that the facts justify an extension of time and/or additional compensation, the Order will be modified in accordance with Section 2.12 Changes. 

2.10.1.1 If the City agrees that it is solely responsible for part or all of the delay, the City shall inform Contractor of its determination and Contractor is then entitled to file a claim with the City for additional documented compensation and/or additional time to complete the Work required in the respective Order. Such claims shall be submitted to the City within thirty (30) Business Days of the City’s response and shall be accompanied by documentation supporting the claim. During the pendencey of any claim, Contractor shall continue with the Work required by the disputed Order and all other Orders currently in the “Queue” or otherwise active. If the Parties fail to reach a resolution of such claim after thirty (30) Business Days, the Parties will move to resolve the dispute in accordance with the General Terms and Conditions Section 22  “Arbitration”.

2.10.1.2 City may at its discretion, in lieu of granting an extension of time, and providing Contractor resources are available, require Contractor to regain any lost time to the respective Order schedule, whereby the City shall compensate the Contractor for all additional reasonable costs incurred thereby. No adjustment shall be made for any delay to the extent that performance would have been delayed by any other cause, including the fault or negligence of Contractor, or for which an adjustment is provided or excluded under any other provision of this Agreement.

2.10.2 Contractor Caused Delays. 

2.10.2.1 Interim Milestones. In the event it appears that the Contractor will fail to meet an estimated or adjusted milestone date set forth in an Order, as a result of its own delay, Contractor shall promptly notify the City how it intends to recover lost time so that the milestones identified in the subject order will not be delayed. If it appears that the Contractor will fail to meet any estimated or adjusted milestone date by more than thirty (30) Calendar Days, Contractor’s notice shall be in writing and shall provide a plan of how to recapture the lost time, at no additional cost to the City, so that the milestone date(s) are not delayed.

2.10.2.2 Live Operation. If Contractor fails to meet the estimated or adjusted Live Operation date by greater than thirty (30) Calendar Days as the result of its own delay, the Contractor shall pay to the City liquidated damages. For the Purposes of computing liquidated damages, the parties agree the City’s actual costs will to be 3% of the actual Order value for every Calendar Day of delay. Notwithstanding any other remedies, for breach or other failures to perform as required herein, in law or at equity, the delay costs shall not exceed the original or if applicable, the amended cost of the Order. The Customer shall not unreasonably withhold date adjustments.

2.10.2.3 Material Delays. If, at any time, it appears that Contractor will fail to meet the estimated or adjusted date for Live Operation, as set forth in a respective Order, by more than ninety (90) Calendar Days, then the City shall have the option of either accepting the delay and being compensated for the delay costs as calculated above, or terminating the Order for cause, pursuant to Section 6 of the General Terms and Conditions.

2.10.2.4 Delays Beyond Contractors Control.  Nothing in this Section shall impose on Contractor any liability for any delay that is the responsibility of, or caused by, the City. Similarly, nothing in this Section shall impose any liability on Contractor and the City for failing to meet an estimated milestone or Live Operation date if that date has been adjusted by an Order. 
2.11 Changes.
2.11.1 The City may request changes to an Order. Contractor shall promptly submit to the City, a response reflecting the requested changes and proposing reasonable adjustments, if any, to the performance schedule and/or payment amount. Upon Mutual agreement to the Changes, the City shall prepare a Change Order to the respective Order that will look substantially like a Purchase Order.
2.11.2 Failure of the parties to reach agreement on a specific change shall excuse the Contractor from proceeding with the prosecution of any Work, or further Work on the respective Order. It shall not interfere, delay or otherwise affect any other unrelated Order in the Queue.

2.12 Survival. All obligations relating to confidentiality; indemnification; publicity; representations, covenants and warranties; proprietary rights; perpetual licenses, including licensing obligations as stated in Contract  #35151, this Agreement, or any applicable Order issued hereunder; limitation of liability; and obligations to make payments of amounts that become due under this Agreement prior to termination (except that payments for services not performed by the date of termination shall be prorated) shall survive the termination or expiration of this Agreement or any respective Order and shall, to the extent applicable, remain binding and in full force and effect for the purposes of  the ongoing business relationship by and between Contractor and City.  Nothing in this Agreement shall alter, modify, or supersede the content and survival of such provisions, except as otherwise expressly agreed to in writing by the Parties and with the prior approval of City’s legal or contract review departments.
3.0 Acceptance Testing.

3.1 Right to Perform Acceptance Testing.  If City requires and so specifies in an Order, City shall have the right to perform Acceptance Testing.  Unless otherwise agreed to between the Parties, prior to Delivery of Products, Contractor shall cooperate with City in the development of Acceptance Criteria and the Acceptance Test that shall set forth the location, date, and other specifications of the Test.  A copy of the Acceptance Criteria and Test shall be attached as an exhibit to the applicable Order.

3.1.1 Procedure and Timetable.  Unless otherwise specified in any respective Order, 

3.1.1.1 City shall commence the Acceptance Test no later than five (5) business days after delivery of the Product/Work.

3.1.1.2 Contractor shall have incorporated into each Order, costs for, reasonable and appropriate support, assistance, and consultation regarding the Product(s) in order to facilitate Acceptance Testing.

3.1.1.3 Acceptance Testing shall not exceed thirty business  (30) days; and

3.1.1.4 City will make all reasonable efforts to complete the Acceptance Test within the time period specified in the Order.

3.1.1.5 If Acceptance Tests are successful, City shall immediately notify Contractor of the Acceptance Date in writing.

3.1.2 Failure of Acceptance Test.  If the City determines, based on the original Business Requirements of the Order, that it cannot issue Acceptance for the Product/Work, City shall notify the Contractor in writing, specifying in reasonable detail the respects in which the Product/Work failed to pass the Acceptance Test.  Contractor shall, within ten (10) Business Days, correct or modify the Product/Work in such way that the Acceptance Test shall be successful. Upon notice of completion, City shall commence a second Acceptance Test.  If City determines that it cannot issue a Certificate of Acceptance for the Product/Work based on the second Acceptance Test, City shall notify the Contractor in writing, and may, at its election:  (a.) terminate the applicable Order, with no further liability; (b.) request Contractor to re-perform the Work at no additional cost to the City, or make corrections as necessary to prepare for retesting again, or (c.) may accept the Work completed notwithstanding the failed Acceptance test at a reduced cost subject to 3.1.3 below. 
3.1.3 Termination of Order Based on Failure of Acceptance.  In the event City elects to terminate an Order due to failure of the Acceptance Test, any fees paid to Contractor for Product/Work shall promptly be refunded to City in US Dollars within fifteen (15) Business Days. Such refund shall not be in the form of any credit obligated to the Contractor.  In the event City elects to accept the Product/Work notwithstanding the failure, then (a.) City may request that Contractor issue a refund to City in an amount equal to a percentage of the full fee value of the Product/Work that the Parties mutually determine represents the loss of functionality of the Work; and (b.) City shall have the right to revoke Acceptance if the defect in the Product constitutes a Material Breach of this Agreement and City accepted it on the reasonable assumption that the defect would be corrected within a reasonable period of time, but it has not been so corrected, or if City accepted it without discovery of the defect, and the Acceptance was reasonably induced by Contractor’s assurances or by the difficulty of discovery before Acceptance.  Revocation is effective only if it occurs within a reasonable time after the City discovers or should have discovered the reasons for revocation.
3.1.4 No Waiver.  Acceptance shall not relieve Contractor from its responsibility under any warranty.  Payment for any Product/Work shall not be deemed Acceptance of the Product/Work or waiver of any warranty.

4.0 Travel Guidelines for Contractors. Contractor may be reimbursed, upon written Pre-Approval, for certain expenses incurred in connection with Contractor personnel assigned to provide services for the City on the City’s Site.  Invoices shall be accompanied by, photocopies of original receipts as required below, and any additional backup that may be appropriate.  Reimbursement will be made based on the following guidelines:
4.1 Commercial Air Travel. Commercial air travel reservations are to be arranged based on the lowest coach fare available within a reasonable time frame surrounding the desired arrival or departure time.  City shall reimburse Contractor for one round trip to the subject work location, unless otherwise agreed to by City in writing.  When possible, air travel arrangements should be reserved at least seven (7) days to fourteen (14) days in advance.  Direct billing for commercial air travel is NOT permitted; however, City may elect to arrange travel reservations on behalf of Contractor personnel, or Contractor may arrange travel through City’s authorized travel agency.  Weekend travel is not reimbursable, unless otherwise agreed to by City’s Project Manager in writing.  In the event weekend travel is reimbursed, such reimbursement shall be made based on an amount up to and in lieu of any authorized per diem amounts and, if applicable, any other daily expense reimbursement.

4.2 Rental Cars - Surface Transportation. Approved Transportation will be reimbursed as follows (Copies of receipts are required):
4.2.1 1 to 2 Vendor Personnel:  
1 Compact Auto not to exceed a daily rate/tax/fees of  $60.15

4.2.2 3+ Vendor Personnel: 
1 Intermediate Auto not to exceed a daily rate /tax/fees of $67.75

4.2.3 Taxi/Town car: 
Actual fee based on receipt from and to all associated airports and travel locations required for completion of the work hereunder. (Use of town cars is limited to a minimum of 2-4 vendor personnel)

4.2.4 Shuttle:


Not to exceed, Airport to downtown Portland OR $13.00

4.2.5 Airport Parking:
Actual fee based on receipt for all days Vendor Personnel require airport parking.

4.2.6 Cost for additional insurance is not reimbursable, nor will reimbursement be permitted for fuel obtained at a vehicle rental agency.  CITY DOES NOT ASSUME ANY LIABILITY OF ANY TYPE IN CONNECTION WITH RENTAL VEHICLES RESERVED OR OPERATED BY CONTRACTOR PERSONNEL.  Direct billing for rental vehicles is NOT permitted.  
4.3 Lodging.  Contractor shall arrange for their own lodging if required, and approved in writing by the City. Contractor shall arrange for one bedroom units for personnel assigned to deliver services to the City. City will reimburse Contractor for a total daily lodging expenses based on the most current Runzhiemer Index, currently at $123.61 per 1 night stay. (Copies of receipts are Not required) 
4.4 Per Diem.  City will provide a Per Diem for each full day (eight hours) worked for Contractor personnel assigned to deliver services hereunder at a flat rate of $55.00 per day, per individual.  Per Diem includes the following expenses (Copies of receipts are Not required):

4.4.1 Meals

4.4.2 Laundry

4.4.3 tips and gratuities

4.4.4 communications for personal reasons

4.4.5 any additional miscellaneous expenses
4.5 Personal Entertainment. Expenses incurred for personal entertainment while traveling on City business are NOT reimbursable.  Personal entertainment includes items such as in-room movie charges, sightseeing, attendance at sporting events, reading materials, birthday gifts, haircuts, etc.
4.6 ALL REIMBURSABLE COSTS.  NOTWITHSTANDING THE FOREGOING, ALL TRAVEL COSTS TO CONTRACTOR SHALL BE REIMBURSED IN ACCORDANCE WITH THE MAXIMUM AMOUNTS ALLOWED UNDER THE CITY’S TRAVEL EXPENSE GUIDELINES (CURRENTLY THE RUNZHEIMER INDEX).

5.0 Product or Work Types.

5.1 General Consulting. Cayenta shall provide general consulting services as required regarding analysis of system issues, recommendations and actions, and troubleshooting.

5.2 Cayenta Project Management. Cayenta Project Managers shall coordinate activities of Cayenta’s subcontractors and manage delivery of Product as described in any subsequent Order.; which includes ensuring that all such commitments are included in a work plan. The Cayenta Project Manager will work closely with the City to:

5.2.1 Participate in management meetings/conference calls for review, status, issue management, and coordination.

5.2.2 Provide day-to-day direction to all members of the Cayenta team and subcontractors;

5.2.3 Provide for the administration and management of project-related costs;

5.2.4 Administer change control in accordance with change control procedures;

5.2.5 Review change requests with the City to determine the impact of the request and if approved, allocate the resources required to meet the request; and

5.2.6 Provide written status reports, which include work plan updates.
5.3 Cayenta Application Consultants & Developers. As specific interfaces or Software Modifications are required, Cayenta Application Consultants and Developers from different Cayenta Software modules and products will provide design and implementation of changes to the System as required. Cayenta Application Consultants and Developers will work together with City Business Analysts to translate business requirements into Design Specifications and identify configuration changes to the System.
5.4 Cayenta Technical Consultant. Cayenta Technical Consultants provide technical assistance; install patches and upgrades required for new or modified functionality. 

5.5 Cayenta Training Consultant. The Cayenta Training Consultants provide planning, development, and delivery of training programs. These responsibilities include training curriculum development, training course development, and training scheduling.  Training Consultant may also oversee training delivery and help maintain workforce readiness. 
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EXHIBIT B

INDEPENDENT CONTRACTOR CERTIFICATION STATEMENT

SECTION A
CONTRACTOR CERTIFICATION I, undersigned, am authorized to act on behalf of entity designated below, hereby certify that entity has current Workers' Compensation Insurance.  


Contractor Signature_________________________________  Date_________________________ Entity_______________________

	If entity does not have Workers' Compensation Insurance, City Project Manager and Contractor complete the remainder of this form.


SECTION B
ORS 670.600 Independent contractor; standards.  As used in various provisions of ORS Chapters 316, 656, 657, and 701, an individual or business entity that performs labor or services for remuneration shall be considered to perform the labor or services as an "independent contractor" if the standards of this section are met.  The contracted work meets the following standards:

1.
The individual or business entity providing the labor or services is free from direction and control over the means and manner of providing the labor or services, subject only to the right of the person for whom the labor or services are provided to specify the desired results;

2.
The individual or business entity providing labor or services is responsible for obtaining all assumed business registrations or professional occupation licenses required by state law or local government ordinances for the individual or business entity to conduct the business;

3.
The individual or business entity providing labor or services furnishes the tools or equipment necessary for performance of the contracted labor or services;

4.
The individual or business entity providing labor or services has the authority to hire and fire employees to perform the labor or services;

5.
Payment for the labor or services is made upon completion of the performance of specific portions of the project or is made on the basis of an annual or periodic retainer.


____________________________________________________________________
____________________________


City Project Manager Signature






Date

_____________________________________________________________________________________________________________________

SECTION C

Independent contractor certifies he/she meets the following standards:

1.
The individual or business entity providing labor or services is registered under ORS Chapter 701, if the individual or business entity provides labor or services for which such registration is required;

2.
Federal and state income tax returns in the name of the business or a business Schedule C or form Schedule F as part of the personal income tax return were filed for the previous year if the individual or business entity performed labor or services as an independent contractor in the previous year; and

3.
The individual or business entity represents to the public that the labor or services are to be provided by an independently established business.  Except when an individual or business entity files a Schedule F as part of the personal income tax returns and the individual or business entity performs farm labor or services that are reportable on Schedule C, an individual or business entity is considered to be engaged in an independently established business when four or more of the following circumstances exist.  Contractor check four or more of the following:

_____
A.
The labor or services are primarily carried out at a location that is separate from the residence of an individual who performs the labor or services, or are primarily carried out in a specific portion of the residence, which portion is set aside as the location of the business;

_____
B.
Commercial advertising or business cards as is customary in operating similar businesses are purchased for the business, or the individual or business entity has a trade association membership;

_____
C.
Telephone listing and service are used for the business that is separate from the personal residence listing and service used by an individual who performs the labor or services;

_____
D.
Labor or services are performed only pursuant to written contracts;

_____
E.
Labor or services are performed for two or more different persons within a period of one year; or

_____
F.
The individual or business entity assumes financial responsibility for defective workmanship or for service not provided as evidenced by the ownership of performance bonds, warranties, errors and omission insurance or liability insurance relating to the labor or services to be provided.


____________________________________________________________________
____________________________


Contractor Signature






Date
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EXHIBIT C
INSURANCE (The Project Manager must answer and initial 2, 3, and 4 below)
During the term of this contract Contractor shall maintain in force at its own expense, each insurance noted below:

1.
Workers Compensation insurance in compliance with ORS 656.017, which requires subject employers to provide Oregon workers' compensation coverage for all their subject workers (contractors with one or more employees, unless exempt under ORS 656.027).

2.
__X__ Required and attached        or       Waived by City Attorney  :_______

General Liability insurance with a combined single limit of not less than $500,000 each occurrence for Bodily Injury and Property Damage.  It shall include contractual liability coverage for the indemnity provided under this contract, and shall provide that City of Portland, and its agents, officers, and employees are Additional Insured but only with respect to the Contractor's services to be provided under this Contract:

3.
__X___ Required and attached       or        Waived by City Attorney : _______









Automobile Liability insurance with a combined single limit of not less than $500,000 each occurrence for Bodily Injury and Property Damage, including coverage for owned, hired, or nonowned vehicles, as applicable:

4.
__X___ Required and attached        or        Waived by City Attorney : ______

Professional Liability insurance with a combined single limit of not less than $1,000,000 each claim, incident, or occurrence.  This is to cover damages caused by error, omission or negligent acts related to the professional services to be provided under this contract.

5.
On all types of insurance.  There shall be no cancellation, material change, reduction of limits, or intent not to renew the insurance coverage(s) without 30-days written notice from the Contractor or its insurer(s) to the City.

6.
Certificates of insurance.  As evidence of the insurance coverages required by this contract, the Contractor shall furnish acceptable insurance certificates to the City at the time contractor returns signed contracts.  The certificate will specify all of the parties who are Additional Insured and will include the 30-day cancellation clause that provides that the insurance shall not terminate or be cancelled without 30 days written notice first being given to the City Auditor.  Insuring companies or entities are subject to City acceptance.  If requested, complete policy copies shall be provided to the City.  The Contractor shall be financially responsible for all pertinent deductibles, self-insured retentions, and/or self-insurance.
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