CONTRACT NO.     
TO PROVIDE

PAY AND DISPLAY MACHINE UPGRADES

City of Portland, Oregon, Office of Transportation, Bureau of Transportation Systems Management (City)
This Contract, made and entered into this       day of      , 2006, by and between Precise ParkLink (USA), Inc., a Delaware Corporation., hereinafter called Contractor, and the City of Portland, a municipal corporation of the State of Oregon, by and through its duly authorized representatives, hereinafter called City,


AGREED:

The parties hereto mutually covenant and agree to and with each other as follows:

ARTICLE I.  For and in consideration of the unit prices set forth herein below, to be paid by City, Contractor hereby agrees as follows:

1.
STATEMENT OF WORK:  Contractor shall provide enhancements to the City’s Stelio pay station parking meters.  The enhancements shall encompass tariff management changes, card payment processing changes and additional wireless communication capabilities. All work shall be performed in accordance with Exhibit A.  

2.
EFFECTIVE DATE AND DURATION:     The initial term of this Contract shall begin on the date of last signature by the parties to this Contract, and shall expire on December  31, 2009 unless terminated sooner as provided herein.  The total term of this Contract shall not exceed five (4) years.

3.
CONSIDERATION:    The City agrees to pay Contractor a sum not to exceed $1,308,221.00 for accomplishment of the work.  Interim payments shall be made to the Contractor according to the schedule identified in Exhibit 1.

4.
INVOICING:      The Contractor shall submit billings in a timely fashion.  Invoices shall be sent to:

City of Portland

Office of Transportation, 

Bureau of Transportation System Management, Attn:   Ellis McCoy

1120 SW Fifth Avenue, Suite 800

Portland, OR   97204 

Contractor is at all times solely responsible for billing accuracy and timeliness; Contractor shall provide invoices for the goods and services to the City in paper form. Invoices will not be processed for payment nor will the period of cash discount commence until receipt of a properly completed invoice and until all invoice items are received and satisfactory performance of Contractor has been attained.     

5.
INVOICE PAYMENT:     Invoices submitted for payment shall identify the goods and services, the unit price, quantity, extended price, order number and invoice total.  The City of Portland is a tax-exempt governmental agency.  Prices shall not include federal, state, local, or other taxes howsoever designated now or hereafter, unless the City is responsible therefore.  Additional billing details may be agreed upon between the parties.  Invoicing for goods and services shall at all times be in arrears.  Invoices for payment shall be provided to the City within ninety (90) days of successful delivery of the billed goods and services 

Contractor is at all times solely responsible for billing accuracy and timeliness.  Invoices will be processed for payment and the period of cash discount commence upon receipt of a properly completed invoice and when all invoice items are received and satisfactory performance of Contractor has been attained.  Revised invoices or billing adjustments shall apply only to goods and services that can be verified by the City.  Requests for such adjustments shall be submitted in writing to the City within six (6) months of acceptance of the goods and services, shall reference the original invoice in which the error was made, and contain the level of detail defined in billing detail above.  Billing adjustments shall not be submitted to the City in any form other than a paper document.  The City shall pay undisputed portions of disputed or incorrect invoices where the City can easily identify the undisputed portion.  Failure by the City to pay any portion of or the entire invoiced amount based on Contractor billing errors, goods and services that fail to comply with this Contract, or disputed charges shall not constitute default under this Contract.  Payment of an amount less than the total amount due on all unpaid invoices shall be any particular amount or item, which is subject to any claim of error or dispute between the parties, without prior written City approval.  

ARTICLE II.  Said documents on file in the Office of the City Auditor:

1.
INSURANCE:   Work shall not commence until all insurance requirements have been met and certificates thereof have been filed with the Purchasing Agent or the Auditor.

Insurance - Public Liability and Property Damage

The contractor shall provide and maintain public liability and property damage insurance that protects the contractor and the City and its officers, agents and employees from any and all claims, demands, actions and suits for damage to property or personal injury  arising from the contractor’s work under this contract.  The insurance shall provide coverage for not less than:

For Personal Injury
 $500,000 for each occurrence

For Property Damage
 $500,000 for each occurrence

The insurance shall be without prejudice to coverage otherwise existing, and shall name as additional insureds the City and its officers, agents and employees.  Notwithstanding the naming of additional insureds, the insurance shall protect each additional insured in the same manner as though a separate policy had been issued to each, but nothing herein shall operate to increase the insurer's liability as set forth elsewhere in the policy beyond the amount or amounts for which the insurer would have been liable if only one person or interest had been named as insured.  The coverage shall apply as to claims between insureds on the policy.  The insurance shall provide that the insurance shall not terminate or be canceled without thirty (30) days written notice first being given to the City Auditor.  If the insurance is canceled or terminated prior to completion of the contract, the contractor shall provide a new policy with the same terms.  The Contractor agrees to maintain continuous, uninterrupted coverage for the duration of the contract.  

Automobile Liability

Automobile liability insurance with a combined single limit of not less than $500,000 each occurrence for bodily injury and property damage.  The insurance shall include coverage for any damages or injuries arising out of the use of automobiles or other motor vehicles by the contractor.  The insurance shall include coverage for any damages or injuries arising out of the use of automobiles or other motor vehicles by the contractor
ARTICLE III.  In consideration of the premises, and in accordance with the provisions for acceptance and payment for work set forth in these Standard Terms and Conditions and Special Terms and Conditions, the City and Contractor hereby agrees as follows:  
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STANDARD TERMS AND CONDITIONS

1.
INDEPENDENT CONTRACTOR STATUS:  The Contractor is engaged as an independent contractor and shall be responsible for any federal, state, and local taxes and fees applicable to payments hereunder.  The Contractor, its subcontractors, and their employees are not employees of the city and are not eligible for any benefits through the city including, without limitation, federal social security, health benefits, workers’ compensation, unemployment compensation, and retirement benefits.

2.
TIME IS OF THE ESSENCE:  Contractor shall make every reasonable effort to meet established delivery dates and other deadlines.  Circumstances that may delay the delivery of goods and services from established delivery dates and other deadlines, including excusable delays and force majeure events, shall be reported to the City immediately upon discovery.  The City and Contractor shall mutually agree upon any schedule or pricing change due to excusable delays or force majeure events in writing.  In the event Contractor does not meet the established delivery dates or other deadlines and Contractor has failed to cure such breach within fifteen (15) days of written notice by the City, the City may obtain the undelivered goods and/or non-performed service from another source, and no recurring charges, one-time charges, or termination charges or other penalties shall be due the Contractor.  In addition, the City will be entitled to reasonable compensation as stated under REMEDIES.

3.
ASSIGNMENT AND SUBCONTRACTING: This Contract or any interest therein shall not be assigned or subcontracted to any other party/parties without the prior written consent of the other party. In the event of transfer without prior written consent, the other party may refuse to carry out this Contract with either the transferor or the transferee and yet retain and reserve all rights of action for any breach of Contract committed by other party. The Contractor shall not subcontract its work under this Contract, in whole or in part, without the prior written approval of the City. The Contractor shall require any approved subcontractor to agree, as to the portion subcontracted, to fulfill all obligations of the Contractor as specified in this Contract. Notwithstanding City approval of a subcontractor, the Contractor shall remain obligated for full performance hereunder, and the City shall incur no obligation other than its obligations to the Contractor hereunder. The Contractor agrees that if subcontractors are employed in the performance of this Contract, the Contractor and its subcontractors are subject to the requirements and sanctions of ORS Chapter 656, Workers' Compensation.
 

As part of the City's efforts to provided meaningful subcontracting opportunities to State Certified Minority, Women and Emerging Small Businesses, the Contractor has agreed to subcontract with Featherlite Enterprises, LLC, a State of Oregon Certified Minority Business Enterprise and Disadvantaged Business Enterprise to perform testing and acceptance, field testing and pay station rollout services as part of the work described in this agreement. In the event the Contractor decides to terminate its agreement with Featherlite Enterprises, the Contractor must obtain prior written approval of the City.
4.
AMENDMENTS:   All changes to this Contract, including changes to the scope of work and contract amount, must be made by written amendment and approved by the Purchasing Agent to be valid. The City’s Purchasing Agent is authorized to execute amendments to this Contract without the City’s further approval, provided such amendments are in writing, signed by both parties, and approved by the City Attorney’s Office.  Contractor understands that City employees have no actual or apparent authority to enter into amendments, except as may be specifically granted by the City Council to the Purchasing Agent, or to waive the approval of the City Attorney’s office.

5.
FORCE MAJEURE:   Neither City nor Contractor shall be held responsible for performance if its performance is prevented by unforeseeable acts or events beyond the party’s reasonable control including, but not limited to: acts of God; fire, flood, earthquakes or other catastrophes; strikes or other labor unrest; power failures, electrical power surges or current fluctuations; nuclear or other civil or military emergencies; or acts of legislative, judicial, executive, or administrative authorities; or any other circumstances which are not within its reasonable control.  

6.
NO THIRD PARTY BENEFICIARIES:  Contractor and City are the only parties to this Contract and are the only parties entitled to enforce its terms.  Nothing in this Contract gives, assigns or provides any benefit or right, whether directly, indirectly, or otherwise, to third persons unless such third persons are individually identified by name in this Contract and expressly described as intended beneficiaries of this Contract.

7.
SUCCESSORS IN INTEREST:   The provisions of this Contract shall be binding upon and shall inure to the benefit of the parties hereto, and their respective successors and approved assigns.

8.
EARLY TERMINATION OF CONTRACT:   The City and the Contractor, by mutual written agreement, may terminate the Contract at any time.  The City, on thirty (30) days written notice to the Contractor, may terminate this Contract for any reason deemed appropriate in its sole discretion.  Either the City or the Contractor may terminate this Contract in the event of a breach of the Contract by the other.  Prior to such termination, the party seeking the termination shall give to the other party written notice of the breach and of the party’s intent to terminate.  If the party has not entirely cured the breach within thirty (30) days of the notice, then the party giving the notice may terminate the Contract at any time thereafter by giving a written notice of termination. 

 9.
SUSPENSION OF THE WORK:   The City may at any time give notice in writing, by electronic mail, or by facsimile to the Contractor to suspend this Contract.  The notice of suspension shall specify the date of suspension and the estimated duration of the suspension.  In no event shall the Contractor be entitled to any lost or prospective profits or any incidental or consequential damages because of suspension.  The causes for suspension of work include, but shall not be limited to, any of the following Contractor actions: failure to meet City standards, undue disruption of City staff, or any other non-compliance with the Contract.

10.
PAYMENT ON EARLY TERMINATION:  In the event of termination under EARLY TERMINATION OF CONTRACT hereof, the City shall pay the Contractor for goods and services in accordance with the Contract prior to the termination date and delivered to City provided that such goods and services conform to Contract specifications and are of use to the City.  In the event of termination under EARLY TERMINATION OF CONTRACT hereof, by the City due to a breach by the Contractor, then the City shall pay the Contractor for goods delivered and services performed in accordance with the Contract prior to the termination date subject to set off of excess costs, as provided for in Remedies.  In the event of early termination all of the Contractor’s work product shall become and remain property of the City.  Under no circumstances shall the City be subject to early termination penalties for recurring charges for goods or services that the City cancels during the term of this Contract.   

11.
REMEDIES:   Notwithstanding any dispute under this Contract, the Contractor shall continue to perform its work pending resolution of a dispute, and the City shall make payment as required by the Contract for undisputed portions of work.In the event of termination under EARLY TERMINATION OF CONTRACT, hereof, by the City due to a breach by the Contractor, then the City may purchase goods and services outstanding from another contractor, by itself or a combination thereof.  In the event the cost exceeds Contractor’s price for the same goods and services, then the Contractor shall pay to the City the amount of reasonable excess.  The City also shall be entitled to any other equitable and legal remedies that are available.  Except as expressly contained in this Contract, the remedies for a breach of this Contract shall not be exclusive, or construed as a limitation on any other equitable and legal remedies that are available, including without limitation rights or remedies that are or may become available under its records according to ORS Chapter 72.7010 to 72.7250.  In the event of breach of this Contract by the City, the Contractor’s remedy shall be limited to termination of the contract and receipt of payment for any goods and services received. 

12.
ACCESS TO RECORDS:   The Contractor shall maintain professional accounting standards and on a current basis, and the City and its duly authorized representatives shall have access to, the books, documents, papers, and records of the Contractor which are directly pertinent to this Contract for the purpose of making audit, examination, excerpts, and transcripts for a period of three (3) years after final payment.  Copies of applicable records shall be made available upon request.

13.
AUDITS:   The City, either directly or through a designated representative, may conduct financial and performance audits of the billings and services specified in this Contract at any time in the course of the Contract and during the three (3) year period established by ACCESS TO RECORDS.  Audits shall be conducted in accordance with generally accepted auditing standards.  

If an audit discloses that payments to the Contractor were in excess of the amount to which the Contractor was entitled, then the Contractor shall repay the amount of the excess to the City.  Under no circumstances will the payment of previous invoices constitute an acceptance of the charges associated with those invoices.  If any audit shows performance of services is not efficient in accordance with Government Auditing Standards, or that the program is not effective in accordance with Government Auditing Standards, the City may pursue remedies as provided under EARLY TERMINATION OF CONTRACT and REMEDIES.  In addition, the Contractor agrees to abide by the standards of the Office of the Comptroller set forth in May, 2002 Office of Justice Programs (OJP) Financial Guide, including without limitation in accordance with Office of Management and Budget (OMB) Circulars A87, A-102, A-122, A-128, A-133.  All financial records, supporting documents, statistical records and all other records pertinent to this contract shall be retained by the Contractor for a minimum of five (5) years for purposes of State of Oregon or the OJP Financial Guide from the Office of the Controller and apprise itself of all rules and regulations set forth.

14.
COMPLIANCE WITH APPLICABLE LAW:   In connection with its activities under this Contract, Contractor shall comply with all applicable federal, state and local laws and regulations.  All statutory, charter and ordinance provisions applicable to public contracts in the City of Portland and the State of Oregon shall be followed with respect to this Contract: reference Appendix A. 

15.
INDEMNITY:   Contractor shall hold harmless, defend, and indemnify the City of Portland, its officers, employees, and agents, from all claims, demands, suits, actions, losses, damages, liabilities, costs and expenses of whatsoever nature, including all attorney’s fees and costs, resulting from or arising out of the activities of Contractor or its officers, employees, subcontractors, or agents including intentional acts, or of its subcontractors, agents or employees under this Contract.  

16.
NON-WAIVER:   No waiver, consent, modification, or change of terms of this Contract shall bind either party unless in writing and signed by both parties.  Such waiver, consent, modification, or change if made, shall be effective only in specific instances and for the specific purposes given. The failure of the either party to enforce any provision of this Contract shall not constitute a waiver of that or any other provision.

17.
GOVERNING LAW / VENUE:   The provisions of this Contract shall be construed in accordance with the provisions of the laws of the State of Oregon.  Any action or suits involving any question arising under this Contract shall be brought in the appropriate court in Multnomah County, Oregon.  

18.
JUDICIAL RULING/SEVERABILITY:  If any provision of this Contract as applied to either party or to any circumstance shall be adjudged by a court to be void or unenforceable, the same shall in no way affect any other provision of this Contract or the validity or enforceability of the Contract.  

In the event that a court, government agency, or regulatory agency with proper jurisdiction determines that this Contract, or any provision of this Contract, is void, unenforceable or unlawful, this Contract, or that provision of the Contract to the extent it is unlawful, shall terminate.  If a provision of this Contract is terminated but the parties can legally, commercially, and practicably continue without the terminated provision, the remainder of this Contract shall continue in effect.  Failure by either party to enforce any provision of the contract between the parties or these provisions will not be deemed a waiver of future enforcement of that or any other provision 

20.
ENTIRE CONTRACT:   This Contract and its Appendices, Exhibits, and Attachments represent the entire Contract between the parties.  This Contract is a final, complete exclusive statement of the terms thereof, and supersedes and terminates any prior Contract, understanding, or representation between the parties with respect thereto, whether written or oral.

21.
NONDISCRIMINATION:   Contractor agrees to comply with all applicable requirements of federal and state civil rights and rehabilitation statutes, rules, and regulations.  Contractor also shall comply with the Americans With Disabilities Act of 1990 (Pub I. No. 101-336) including Title II of that Act, ORS Chapter 659.425, and all regulations and administrative rules established pursuant to those laws.

22.
LIENS:  Contractor shall not permit any claim to be filed or prosecuted against the City or any lien against the property purchased in connection with this Contract and agrees to assume responsibility should such lien or claim be filed.

23.
WARRANTY:  The Contractor shall guarantee its products to be free from defects in materials and workmanship, given normal use and care, over the period of the manufacturer warranty.  The Contractor shall agree to repair and/or immediately replace without charge (including freight both ways) to City Users any product or part thereof, which proves to be defective or fails within the warranty period as specified.

24.
ENVIRONMENTALLY PREFERABLE PROCUREMENT:  In accordance with the City’s Sustainable City Principles and the City’s Sustainable Procurement Strategy, it is the policy of the City of Portland to encourage the use of products or services that help to minimize the human health and environmental impacts of City operations.  “Environmentally preferable” means products or services that have a lesser or reduced effect on human health and the environment when compared with competing products or services that serve the same purpose.  This comparison may consider raw materials acquisition, production, manufacturing, packaging, distribution, reuse, operation, maintenance, or disposal of the product or service.  Environmentally preferable office products and printer cartridges include, but are not limited to, products that are: made from post-consumer recycled content materials, nontoxic, reusable/refillable, low-VOC, made from rapidly renewable materials (i.e. bio-based), upgradeable, energy efficient, readily recyclable, or biodegradable.   
25.
NOTICE:   Except as otherwise stated in this Contract, any notice or demand to be given under this Contract shall be delivered in person or deposited in United States Certified Mail, Return Receipt Requested.  Any notices or other communications shall be addressed as follows:


CONTRACTOR:


CITY:


Precise ParkLink


City of Portland



Systems Management


Office of Transportation, Bureau of Transportation



100 Floral Parkway


1120 SW Fifth Avenue, Suite 800



Toronto, Ontario Canada  M6L 2C5

Portland, OR 97204

Attn:  
Peter Groccia, President Manager 

Ellis McCoy                                


Parking Operations Division


Manager
If either party changes its address or if a party’s representative changes, the other party shall be advised of such a change in writing, in accordance with this section.

26.
COORDINATION WITH OTHER CONTRACTORS AND OTHER SERVICES:  The Contractor shall cooperate fully with other contractors and City employees providing systems or support to the City during installation, operation, or maintenance of the goods and services.  This includes planning for and integration of the goods and services provided under this Contract with those provided by others.  Further, Contractor shall make every reasonable effort to cooperate with City to minimize and/or prevent any degradation of the other computer and telecommunications systems, equipment, or services of the city by the installation, operation, or maintenance of the goods and services.  Contractor’s failure to cooperate with the City and other contractors may be grounds for termination as provided herein.

27.
NEWS RELEASES AND PUBLIC ANNOUNCEMENTS:  Contractor shall not issue any news release or public announcement pertaining to this Contract or the project without prior written approval of the City, which may be withheld in the City’s sole discretion.  A minimum of three (3) business days notice is required for a response to a request for such approval.  If approval is not issued within the three (3) business day period, the request shall be deemed denied.

The Contractor shall not use in its external advertising, marketing programs, or other promotional efforts, any data, pictures or other representatives of the City, except with prior specific written authorization from the City.

28.
PROPRIETARY AND CONFIDENTIAL INFORMATION:  City agrees that any documents, programs, source and object code, or other matters relating which is provided by Contractor, remains the proprietary and intellectual rights of the Contractor and shall not be disclosed to third parties.  The Oregon Public Records Law, ORS 192.410 et seq. strictly governs the City’s treatment of requests for public records pertinent to this Contract.

Contractor agrees to hold in confidence any and all information of the City’s it receives while performing any of the contemplated function of the Contract and shall not disclose any such information to third parties.   The Contractor warrants that its employees assigned to this Contract and any approved subcontractors, agents or representatives including without limitation any alliance partners shall maintain the necessary confidentiality.
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SPECIAL TERMS AND CONDITIONS

1.
PRICES AND PRICE CHANGES:  Initial Contract prices shall be as established herein   Unit prices shall remain firm through the first year of the Contract as identified in Exhibit A.  At the end of the one-year period following the date of acceptance, price changes may be allowed herein.  Contractor agrees to provide pricing for all products for which Contractor is an authorized distributor for the duration of this Contract if and when requested by the City.  Any increase in maintenance and support of licensed goods shall not exceed the annual average CPI for the month 12 months prior to the adjustment date. “CPI” means the Consumer Price Index for All Urban Consumers, U.S. City Average, All Items, issued by the Bureau of Labor Statistics for the United States Department of Labor (1982-84 = 100).  If the CPI is converted to a different standard reference base or otherwise revised, the adjustment set forth in this section shall be made with the use of the conversion formula published by the Bureau of Labor Statistics. Contractor agrees to provide pricing for all products, which Contractor is an authorized distributor for the duration of this Contract if and when requested by City.  Following the end of the one year period referenced above, City and Contractor acknowledge that prices for goods and services furnished by Contractor under this Contract may need to be adjusted during the term of the Contract due to changes in Contractor’s prices, rate plans, or product offerings. Such price changes shall be documented in writing between Contractor and City’s Purchasing Agent as amendments.  

Contractor shall submit any proposed pricing revisions in writing to the Project Manager for consideration at least thirty (30) days before the proposed effective date.  All proposed price adjustments shall be calculated consistent with the methodology used to calculate the prices set forth in the Contractor’s original proposal, the Contractor shall certify this in its request for price adjustments.   If agreed to by the City, price adjustments shall become effective thirty (30) days from the date of last signature on the contract amendment document or as otherwise stated therein. No increase in price adjustments shall become effective prior to a date one year following the date of acceptance.  Price adjustments will only become effective by fully executed amendments, following receipt by the Project Manager of the requested price adjustment.  

2.
EMPLOYEES NOT TO BENEFIT:  No City employee or elected official of the City shall be admitted to any share or part of this Contract or to any benefit that may arise there from; but, this provision shall not be construed to extend to this Contract if made with a corporation for its general benefit.

3.
CITY FURNISHED PROPERTY:  The City shall provide the following:

· Local GPRS wireless communication services through City contract.
· Those services may include coordinating with Contractor to construct a VPN
· SIM Cards for each machine supplied to the City by wireless services provider.
· Two Steilo pay stations on loan to perform testing and acceptance and access to Steilo pay stations in street right-of-way for field testing and product rollout.
· Required keys or codes to gain access to internal machine operations. 
· Required city records, as determined by Contractor to support software, firmware, or hardware modifications. 
· Latest City of Portland payment gateway specifications and access to payment gateway for testing purposes.
4.
RIGHT TO CHANGE:  The City reserves the right to order changes to the goods, materials, equipment and services outlined herein.  The City and the Contractor shall determine a fair and equitable cost and if required, additional time for such changes.  All such changes shall be ordered in writing and agreed to by the parties.

5.
PERMITS AND LICENSES:  The Contractor shall be required to have or obtain, at their expense, any and all permits and licenses required by the City and/or County, state and Federal (except FCC radio licenses), pertaining to the materials and services to be provided.

6.
COPYRIGHTS AND PATENTS:  The City requires the following regarding copyrighting and patent pending on work products pertaining to this Contract:

a.
Copyright:  All work products of the Contractor which result from this contract are the exclusive property of the City and shall be considered to be to the fullest extent under law “works made for hire”.   If this Contract results in a copyright, the City of Portland reserves a royalty-free, nonexclusive and irrevocable license to reproduce, publish or otherwise use, and to authorize others to use, for governmental purposes, the work or the copyright to any work developed under this Contract and any rights of copyright to which the Contractor or its sub-vendor, purchases ownership with grant support.
b.
Patent:  If this Contract results in the production of patentable items, patent rights, processes, or inventions, the Contractor or any of its sub-vendors shall immediately notify the City.  The City will provide the Contractor with further instruction on whether protection on the item will be sought and how the rights in the item will be allocated and administered in order to protect the public interest, in accordance with federal guidelines.  Notwithstanding the foregoing, Contractor shall pursue no interest and represents and warrants that it shall not pursue any interest in patenting any process developed which represents a deliverable under this Contract, whether or not City chooses to do so.

7.
SURVIVAL:  The terms, conditions, representations, and all warranties contained in this Contract shall survive the termination or expiration of this Contract.

8.
FUNDING:  In the event the City, during the adoption of the City’s annual budget, reduces, changes, eliminates, or otherwise modifies the funding for any of the projects identified herein, the Contractor agrees to abide by any such decision including revision or termination of services.

9.
SPECIFICATIONS:  This Contract authorizes the Contractor to provide and the City to procure those goods, materials, equipment and services, and establishes the terms and conditions for the City to obtain said goods, materials, equipment and services from the Contractor.  Goods, materials, equipment and services to be provided under this Contract are described in the Exhibits and Attachments hereto.  The Contractor shall provide to the City those goods, materials, equipment and services described in the Exhibits and Attachments in accordance with the prices shown herein.  Payment shall be made only in accordance with the payment schedule identified herein. 

It is understood and agreed by the parties hereto that any reference in this Contract to the specifications is intended as a convenience to the parties in the administration of the Contract.   Therefore, in the absence of an express statement to the contrary herein, any restatement or partial restatement in this Contract of any provision of the specifications is not intended, nor shall such be construed to change, alter, modify, amend, or delete the requirements of the specifications

11. UNIFORM COMMERCIAL CODE:  The provisions of this Contract are not be construed as exclusive remedies or as a limitation upon rights or remedies that may be or may become available under ORS Chapter 71-83 (Uniform Commercial Code).

ARTICLE IV.   It is understood and agreed by the parties hereto that:

1.
Any reference in this Contract to the scope of work or specifications is intended as a convenience to the parties in administration of the Contract.  Therefore, in the absence of an express statement to the contrary herein, any restatement or partial restatement in this Contract of any provision of the scope of work or specifications is not intended, nor shall be construed to change, alter, modify, amend, or delete the requirements of the scope of work or specifications.

2.
All statutory, charter and ordinance provisions applicable to public contracts in the City of Portland and State of Oregon shall be followed with respect to this Contract.

IN WITNESS WHEREOF, Contractor and City have caused this contract to be executed in triplicate by their duly authorized representative(s), all on the day and year first above written.


PRECISE PARKLINK
CITY OF PORTLAND 

BUSINESS LICENSE NO.
by______________________________________________

_          674304___________________

       _____






      Name and Title

Address:
100 Floral Parkway
Toronto, Ontario Canada  M6L 2C5

Telephone No:
416-398-4052


Fax No:
416-398-6391


Toll Free:
800-783-7275

Approved as to Form:
CITY OF PORTLAND
______________________________
by_______________________________________

                     City Attorney
                                    Elected Official
INITIALS:bg                                                                                                                                                               DATE: 09/20/06                         EXHIBIT A

PAY AND DISPLAY MACHINE UPGRADES

1.
SCOPE OF WORK

Contractor shall provide enhancements to City’s Stelio pay station parking meters.  The enhancements encompass tariff management changes, card payment processing changes and additional wireless communication capabilities. All services and delivery schedules shall be performed in accordance with this Exhibit A.  

2.
TECHNICAL OR REQUIRED SERVICES AND SCHEDULE

The Contractor shall perform the tasks listed below for this project.  The Contractor shall be expected to work closely with designated City of Portland bureau personnel to accomplish the goals and perform the tasks as listed below and as identified within Attachment A:

Task 1:
“True Max (end of day)”  - While the City of Portland pay stations are currently programmed with a blocking tariff (infinite slope) at the end of the day to prevent the user from extending his parking duration to the following day, the drawback is that a user can debit more than the amount necessary to reach the end of the paid parking period.  This is especially true because paid time is displayed during the transaction, instead of paid amount.  The City of Portland has required this to change such that the meters do not accept payment in excess, past the paid parking period.  This functionality is referred to as the “true maximum amount”.  The payment minimum amounts will still be applied thus:

· for coin payment, the payment amount cannot be lower than the minimum amount for the tariff;

· for bankcard payment, the payment amount cannot be lower than the highest value of the following:  card debit increment, tariff minimum amount, bankcard minimum amount.

· the behavior of the overpayment functionality is not modified.

Task 2:
GPRS Wireless Connectivity – The existing Stelio installed base is connected wirelessly via the Mobitex network for Parkfolio services and credit card services (in batch mode).  Wireless connectivity and Parkfolio services must be upgraded to support model for realtime authorization using City payment gateway.

Task 3: 
On-line Credit card with Authorization via the Portland Electronic Gateway - Contractor shall provide services and deliverables in accordance with Exhibit B.  

Task 4:
Solution Testing and Product Performance - Tasks 1 through 3 shall be tested thoroughly before full field deployment.  Field deployment will not occur until performance is fully accepted by City of Portland.  The City acknowledges that mean transaction times between 15 and 20 seconds are Parkeons’s standard, however, the Contractor shall use its expertise to work with the City  to achieve a mean transaction time below 15 seconds.  City of Portland currently experiences mean transaction times below 10 seconds in its Lloyd District and the City desires to have a consistent customer service level throughout its system. 

Task 5:
Product Warranty - The Contractor guarantees its work, materials and services by providing the City with a limited warranty of not less than one year that exempts operational issues out of the Contractor’s control.

Task 6:
Schedule - The Contractor shall perform work in accordance with the following schedule of milestones

	Milestone
	Description
	Date

	1.0
	True Max online solution for testing 
	December 4,2006

	1.1
	 Production of firmware records
	December 4, 2006

	1.2
	True Max (Offline-Mobitex) solution available
	February 19, 2007

	1.3
	Offline Testing and acceptance
	February 23, 2007

	2.0
	GPRS kit delivery 
	December 4, 2006

	3.0
	Begin systems integration test
	November 12, 2006

	3.1
	Solution available for evaluation
	December 4, 2006

	3.2
	Test and acceptance
	December 8, 2006

	3.3
	Degraded mode available for evaluation
	April 30, 2007

	3.4
	Test and acceptance of degraded mode
	May 4, 2007

	3.5
	Production platform upgraded
	June 6, 2007

	4.0
	Commence field testing
	December 11, 2006

	4,1
	Field test and City acceptance completes
	January 5, 2007

	4.2
	Begin roll out to 650 online pay stations
	January 15, 2007

	4.3
	Roll out to 650 pay stations completes
	March 9, 2007

	4.4
	Begin Off-line True Max field test
	February 26, 2007

	4.5
	Off-line field test follow up completes
	March 23, 2007

	4.6
	Begin True Max rollout to offline pay stations
	March 26, 2007

	4.7
	Begin Degraded Mode field test 
	March 23, 2007

	4.8
	Degraded Mode field test follow up completes
	June 1, 2007

	4.9
	Migration of pay stations to production platform
	June 10, 2007


3.
DELIVERABLES      

Task 1:

Contractor shall make required changes to software, firmware, or hardware to implement  “True Maximum 

Amount” functionality in all City Steilo parking meters:

· Solutions for all of Portland time zones (1 hour, 2 hour, 3 hour, and 5 hour) approximately 1135 Steilo pay stations.

· To avoid eliminating critical functionality, a record of Portland’s existing tariff structures and other Steilo functional/operational elements shall be created and submitted to City for review and approval prior to creating firmware.

· Draft firmware submitted to City for field testing of True Maximum Amount functionality.

· Plan for installation of firmware after review and acceptance by the City.

Task 2:

· 650 Steilo GPRS/GSM Modem Kits , model # MtMMC-G-F2 to support  GPRS network operations 

· Firmware and hardware changes to support GPRS operations - wireless service and SIM cards provided by City.
· Software changes for Steilo display that will support customer interface during realtime authorization transactions.

· Changes shall be submitted for City approval.

· Draft proposal from Parkeon for continuation of Parkfolio or Neo services for pay stations that remain on  Mobitex service and meters with City-supplied GPRS wireless services. 

Task 3:  See Exhibit B

Task 4:

· Documentation of test parameters.

· Full documentation of firmware elements, and new software and hardware upgrades.

· Field testing of solution at the City of Portland prior to City acceptance.

Task 5:

· A document describing warranty that covers the upgrade.

4.
WORK PERFORMED BY THE CITY

Bureau staff shall make available sufficient hours of staff personnel as is required to meet with the Contractor and provide such information as required.   The Office of Transportation has assigned a project manager, Ellis McCoy, Manager, Parking Operations Division who will oversee the work and provide support as needed.

The City shall be responsible for implementing and maintaining usual, customary and appropriate internal accounting procedures and controls, internal controls and other appropriate procedures and controls for the City.  These controls will include information technology, proprietary information, and trade secret safeguards if appropriate to City work.  

5.
CONSIDERATION

Maximum payment to Contractor shall be one million, three hundred eight thousand, two hundred twenty-one dollars ($1,308,221.00) for the contractual period; the Contractor will bill the City on a monthly basis for the total product and services received and accepted.  

Payment Terms

a.
Upon successful completion of the Field Testing and City Acceptance milestone (4.1 and 4.7 respectively), City shall pay Contractor for completion required services for each task based on the following breakdown:

Task 1 – No charge for development and field roll out.

Task 2 – Charges Included within Task 3 below.

Task 3:

· $109,158 flat fee for on-line functionality with authorization via City payment gateway

plus

· $47,085 flat fee for degraded mode on-line functionality 

Task 4:


· $1592 per pay station completed 

plus, one of the following for degraded mode work:

· $117,178.00 for 650 pay stations

· $126,191.00 for 700 pay stations 

· $135,204.00 for 750 pay stations

· $198,300 for 1100 plus pay stations

EXHIBIT B

PAY AND DISPLAY MACHINE UPGRADES

BTS Project Intake Document

	Project Information

	Title: Parkeon Parking Meter Real Time Authorization
	PID #: From BTS Billing System

	Prepared By: Emily Rice
	Phone: x32687

	Project Manager: TBD
	Phone:

	Project Sponsor: Ellis McCoy
	Bureau:

	Request Date: September 6th, 2006
	Due Date: TBD


	Project Team

	Name
	Role
	Phone

	
	
	


	Project Description: Document all existing and proposed business requirements of the project to a high degree.  As appropriate include: existing data models, use cases, workflow diagrams, security models, and examples of user interfaces.

	Overview:

PDOT has requested that a designated number of Parkeon meters be upgraded to GPRS wireless to allow “real time” credit card authorization.  PDOT is contracting with Precise ParkLinkto perform all modifications to the Parkeon meters including custom programming to extend the functionality to send transactions to the City of Portland Payment Gateway.

Objective and Goals:
REQUIREMENTS PER Precise ParkLink’s proposal “General Overview of Pay and Display Machine Upgrades for the City of Portland” (rev. 8/3/06).

Excerpted objectives:


1. Online Credit Card Payment Functionality using the Payment Gateway
Parkeon’s EPSUM( payment kit enables full on-line authorization for bankcard transactions on payment terminals. This payment kit will be adapted to provide on-line credit card authorization through the Portland e-payment Gateway (R02).

At the time of payment the bankcard is read by the EPSUM(reader and wireless communication is initiated at the pay station, via the EPSUM(server, to the banking system gateway and the acquiring bank. Positive authorization by the acquiring bank is returned to the pay station to enable completion of the transaction and printing of the ticket or receipt.

Transaction information is recorded within the pay station for revenue reporting. Since on-line authorization is achieved for each transaction, blacklists are not required within the pay station and fraudulent activity is more easily blocked.

2. Data Security

All pay stations will read the relevant information from the ISO Track 2 of the magnetic stripe on the reverse of the card. The information is encrypted and sent to the Parkeon EPSUM( Gateway through the GPRS wireless network and the cardholder information is enciphered from end to end as follows: Once this information has been read from the card it is enciphered by the card reader using 3DES and an encryption key unique to the reader. Upon reception by the EPSUM( gateway, the information is deciphered and forwarded to the banking Payment Gateway using security protocols defined by the gateway, for Portland, via a 128-bit Secure Socket Layer (SSL) over the Internet.



The Parkeon EPSUM( on-line credit card payment system is designed to meet the demands of PCI security requirements. Parkeon began a PCI-DSS assessment process in January 2006 and expects to achieve PCI Payment Application approval by the first quarter of 2007. However, in the proposed application, with connection to the Portland Payment Gateway, Parkeon cannot accept any liability for security issues or commitments regarding PCI approvals. System security integrity and compliance with any applicable security standards shall remain the responsibility of the City of Portland. In the event the City is required to obtain a certain level of PCI compliance, Precise/Parkeon agree to fully cooperate in obtaining such certification as a separate order, outside of the scope of this project.

3. Degraded Operation of Online Credit Card

In the above configuration (Data Security Section 2) various service outages can result in the credit card payment being unavailable at the pay station. Although on-line credit card system outages have been rare, a “degraded” operation will be developed to allow credit card payments during such situations. Scenarios where degraded mode operation may occur include the following:

· Pay station communication failures (e.g. modem failure), affect individual pay stations

· Wireless network failures or wireless system outages (e.g. Cellular mast failure), affecting all pay stations or pay stations in a zone,

· Internet network outages affecting all pay stations,

· EPSUM( gateway failure, affecting all pay stations,

· Communication failure to Portland Payment Gateway, affecting all pay stations,

· Portland Payment Gateway failure, affecting all pay stations

· Upstream bank connection failure, affecting all pay stations

The principle operation of “degraded mode” is to continue to accept transactions at the pay station, within the bounds of certain risk management parameters, even though a service outage prevents the pay station obtaining an on-line authorization. Credit card transactions thus accepted are retained in the pay station and forwarded later when the full service is resumed.

Transactions accepted without on-line authorization are entirely at the risk of the City of Portland. The following risk management parameters are provided as thresholds, after which the pay station refuses credit card payment without on-line authorization:

· Maximum duration of outage

· Maximum number of transactions accepted without authorization

· Maximum total (dollar) amount of transactions accepted without authorization


Each time a transaction is started, the meter tries to call the server (authorization request).  If the communication is successful and authorization received, the transaction is completed. If not successful (server cannot be reached by the meter), then a local transaction is initiated. The meter then checks the parameters in order to know if a local transaction is allowed. 

If yes, the transaction is processed and the counters (linked to the parameters) are updated. 

If not, the transaction is refused. 

The above parameters are reset once communication is reestablished and the locally stored transactions have been successfully uploaded to the server.

These parameters are downloaded initially from the server to the card reader at installation of the on-line credit card capability by performing an on-site programming function (OSP) 64 on each pay station. Subsequently they are updated nightly by download from the server as needed. The City of Portland must request changes to Parkeon. Parkeon will then generate a new set of parameter files on the EPSUM server for download to the pay stations. Parameter changes after volume deployment are subject to an active service agreement with Parkeon and any conditions and charges therein

Transaction timeouts will be pre-configured.  These parameters are configured according to communication latencies to be effective in exception conditions (primarily communication failure). Timeout change requests must be made to Parkeon and will require reconfiguration at the pay station. Timeout changes after volume deployment are subject to an active service agreement with Parkeon and any conditions and charges therein.


Parkeon will send any transactions taken in degraded mode through the City of Portland Payment Gateway interface during “off meter hours” as specified by the City. They will be submitted in the same manner in which real-time authorizations occur (not as a batch file).  The start time for upload of these transactions is programmable per pay station and is specified at each pay station using OSP 504.

Requested Deliverables (to be delivered by City of Portland, BTS):

1. Latest City of Portland Payment Gateway Specifications (functional and technical)




To be completed by BTS:
	Recommended Solution: 

	
The City of Portland Payment Gateway is a platform designed to consolidate electronic commerce transactions from a wide variety of sources into a single platform to reduce costs, control security risk, and manage change.  The payment gateway is a part of the City of Portland’s eGovernment initiative, and is closely associated with the official City Homepage, www.portlandonline.com.

The Payment Gateway Web API interface (hereafter called “API”) is designed to be an open, standards-based interface for submitting transactions. The API is designed to be used for city-approved application vendors’ products to initiate electronic commerce transactions on behalf of the City.

Confidentiality Requirements

The City regards all customer payment information, including but not limited to credit card numbers and checking/savings account numbers, to be highly confidential.  Only vendor authorized staff may perform production development on applications that will use these data elements.  All confidential data must be encrypted and access restricted to authorized personnel only.

Network Communications

Communications with the API occur via the https port (TCP 443) on the payment server.  Encryption is provided using 128-bit SSL certificate signed by Thawte, a division of Verisign for secure network communications.

Payment Gateway API Network Communications

Extranet Access to the Payment Gateway*

paygw.portlandonline.com

TCP Port 443 (SSL Protocol)

Required information from Vendor

BTS needs the information from Precise/Parkeon as listed in the previous section under “Information and deliverables needed from Precise/Parkeon”(page 2).
Basic Terms & Concepts

· Sales Group – The sales group authenticates the source application to the API.  To authenticate, you will need a username and password provided by the City of Portland.  The Sales Group is associated with allowable methods of payment (e.g, Credit Card, ACH, etc).  The sales group is also used to record the destination of transaction financials.

· Product ID – The product ID, pre-configured with the City of Portland, is a unique integer used to identify the type of product(s) being sold with the transaction.  City bureaus will use this for financial and sales reporting from payment gateway data.

Technical Specifications:

Credit Card Authorization

The API can authorize Visa and Mastercard transactions.  The city merchant contract currently does not allow authorization of American Express or other card types.  The API provides limited support for card-present transactions that rely on TRACK-II data (see TRACK-II Transaction section).

The API is not designed for use with debit networks like PULSE or STAR (e.g., ATM cards).

TRACK-II Type (Card-Present) Transactions:

TRACK-II Type, card present transactions can be sent to the API using a defined set of parameters. Only authorized vendors are allowed to use TRACK-II Type Transactions.   

Parking meter transactions will only be allowed to process “SALE type” transactions. Any “VOID” or “CREDIT” situations are expected to be handled by PDOT customer service.

In order to prevent duplicated charges to a customer account, the vendor’s application MUST provide a unique transaction identifier for each transaction across all meters.  A transaction number must never be reused.  Each meter also has a unique identifier that must also be submitted along with the transaction ID. 

Upon receiving the request from the vendor’s application, the API will check the database for the combination of meter id and transaction id. (See below for Parkeon proposals for these ids.).  If such combination exists, the auth result of the transaction will be returned.  If there is no existing transaction found in the database, the API will perform a “SALE” type credit card transaction using the designated financial institution and return the authorization result back to vendor’s application.  The authorization result will also be stored in the City payment gateway.

To handle communication breakdown, the API expects the calling application to be able to queue its transaction and resubmit the request during “meter after hours” as described in the “Degraded Operation of Online Credit Card”, Section 3 above.   

In order to perform a TRACK-II type credit card transaction, a payment HTTPS POST needs to be sent to the Payment Gateway.  A POST can be done from within HTML by using the <form> tag. 

HTML HTTPS POST Example:

<form name=”paymentForm” method=”POST” action=”https://paygw.city”>

<input type=”hidden or text” name=”param name” value=”param value”>

</form>

The HTTPS POST must include following parameters.  The table below shows parameter names, whether they are required, and a description of each parameter.

Sale Action (submit to designated URL for sale)

FIELD

REQUIRED

VALUE

DESCRIPTION

TRACK2DATA

Required.

This is the account data read off the credit card track 2 magnetic field by vendor’s machine.

The track 2 data contains credit card number and expiration date.  Do not modify or re-format this data.

METER_ID

Required.

32 characters

Used to identified the parking meter location

Parkeon proposes to use the Parkeon server defined Citycode &  term_id. See note below.

TRAN_ID

Required.

32 characters

MUST be unique across all meters.  TRAN_ID’s must never be reused. Parkeon proposes to use the above METER_ID & Date/Time to the hundredth of a second.

TRAN_DATE

Required.

DateTime the original  transaction happens

Used to track transaction history.  MMDDYYYYHHMMSS.  If the transaction is re-submitted, TRAN_DATE is the time the original transaction taking place.

AMOUNT

Required.

Amount to be charged to the account

##.##

SALES_GROUP_USERNAME

Required

Sales group username the transaction is occurring on behalf of.

Assigned by City of Portland for each application using the API.

SALES_GROUP_PASSWORD

Required

Sales group password the transaction is occurring on behalf of.

Assigned by City of Portland for each application using the API.

NOTE: The METER_ID is the concatenation of the citycode and the term_id(machine ID)

Both are entered into the meter at installation and are already set up in the meters in Portland for use with Parkfolio. 

Example : 

METER_ID = 0000500000001

where 5 is the city ID as entered on the meter 

and 1 is the machine ID as entered on the meter

The following values are returned in the HTTPS header from a transaction POST.

FIELD

VALUE

DESCRIPTION

AUTHRESULT

APPROVED

DENIED

ERROR

Only response code APPROVED or DENIED indicated that the transaction is successfully processed.  ERROR codes will result in a "Processing Error" being returned to the customer and the transaction aborted. The customer can then retry the transaction by reinserting his credit card. 

AUTHCODE

0,..,12,..

or NONE if AUTHRESULT is ERROR

Correspondent to Verisign document.  None if error occurred.

AUTHNUMBER

Integer number, or NONE if AUTHRESULT is ERROR

The authnumber is a unique number generated by our gateway for tracking purpose. 

Security

HTTPS; Vendor must provide City with IP address(s) for the server(s) that will be communicating with the City of Portland Payment Gateway.

Notes:

Reconciliation

On an as needed basis, we will export the transaction detail for reconciliation and quality control testing in the format of an Excel export.

BTS will need to receive a daily transaction detail report from Precise ongoing via FTP or other method agreed to by City of Portland (required details include meter number, time, transaction id, amount, type of transaction – cash, smart card, credit). 

In the event the City is required to obtain a certain level of PCI compliance, Precise/Parkeon agrees to assist under the conditions stated in Section 2.




	Costs: Estimate the approximate cost of this project in terms of staff hours, cost of software licenses, consulting services, etc.  Identify the type of staff resources involved in as much detail as is known at this time (i.e. hours of a VB programmer, etc.)

	

	Funding Sources

	Center Code:
	Corporate Service:  ____Yes ___No

	Funding Notes:


	Approvals

	
	Sponsor Name
	Signature (or proof of approval)
	Date

	Project Sponsor


	
	
	

	BTS Project Manager
	
	
	

	BTS BBR
	
	
	


	Existing Computing Environment – Describer end-user or server based environment for this solution

	Hardware
	

	Software
	

	Operating System
	

	Browser
	


	Changes and Enhancements

The following changes and enhancements have been requested since the start of the application development.  This matrix is used to capture the nature of the changes and estimate the additional hours required to accommodate the changes or enhancements.

	Title
	Requestor
	Description
	Est. Hours

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	
	


If this project requires the development or purchasing of an application complete the following section for the City-wide Applications Clearinghouse.

	City-wide Application Clearinghouse Information

	Category
	Admin Function?

Common admin function across City?
	External Participation

Other City bureaus that may partner on project
	#Users

<# of potential users>

	
	
	
	

	Links to other applications

List any required interfaces to external (outside of originating bureau) applications
	


ATTACHMENT C

Schedule

	R01 Ref
	Item
	Schedule
	Respons-ibilities
	Comments

	PHASE 1A

	
	Specification Agreement
	6th Oct 2006
	All
	Based on R02

	
	PDOT test account availability
	6th Oct 2006
	PDOT
	Requested

	2.3
	Initial Gateway Test
	10th Oct 2006
	Parkeon
	

	
	GPRS kit delivery & planning confirmation
	13th Oct 2006
	Parkeon
	Deployment dependent on hardware delivery confirmation

	
	Start System Integration test
	12th Nov 2006
	Parkeon
	

	
	GPRS kit delivery (to Precise ParkLink)
	4th Dec 2006
	Parkeon
	To be confirmed

	2.4
	On-line credit card availability for evaluation by Precise ParkLink
	4th Dec 2006
	Parkeon
	

	
	Test & Acceptance by Precise ParkLink
	8th Dec 2006
	Precise
	Acceptance required before field tests commence

	2.6
	Field test commences
	11th Dec 2006
	Precise
	

	
	Field test follow up, completes
	5th January 2007
	Precise, PDOT
	

	2.8
	Roll out on 650 pay stations, commences
	15th Jan 2007
	Precise, PDOT
	

	
	Roll out on 650 pay stations, completes
	9th Mar 2007
	Precise, PDOT
	

	PHASE 1B

	
	Confirmation of True Max upgrade with off-line credit card
	29th Dec 2007
	Precise
	Alternative of direct upgrade to GPRS on-line to be considered.

	
	True max (OFF-line credit card, Mobitex) availability
	19th Feb 2007
	Parkeon
	

	
	Test & Acceptance by Precise ParkLink
	23rd Feb 2007
	Precise
	Acceptance required before field tests commence

	
	Field test commences
	26th Feb 2007
	Precise
	

	
	Field test follow up, completes
	23rd Mar 2007
	Precise, PDOT
	

	
	Roll out on pay stations, commences
	26h Mar 2007
	Precise, PDOT
	

	
	Roll out on pay stations, completes
	11th May 2007
	Precise, PDOT
	

	PHASE 2

	3.1
	Degraded mode availability for evaluation by Precise ParkLink
	30th Apr 2007
	Parkeon
	

	
	Test & Acceptance by Precise ParkLink
	4th May 2007
	Precise
	Acceptance required before field tests commence

	
	Field test commences
	7th May 2007
	Precise
	

	
	Field test follow up, completes
	1st Jun 2007
	Precise, PDOT
	Roll-out to be determined dependent on upgrade requirement

	
	Production platform upgrade
	6th Jun 2007
	Parkeon
	

	
	Migration of pay stations to production platform
	10th Jun 2007
	Precise
	


APPENDIX A  

Contractor shall observe all applicable state and local laws pertaining to public contracts.  ORS Chapters 279A, 279B and 279C require every public contract to contain certain provisions.  Pursuant to those chapters, the following provisions shall be a part of this contract, as applicable:

· Pursuant to ORS 279B.220, on every public contract, the contractor shall make payment promptly, as due, to all persons supplying to the contractor labor or material for the performance of the work provided for in the contract; shall pay all contributions or amounts due the Industrial Accident Fund from the contractor or subcontractor incurred in the performance of the contract; not permit any lien or claim to be filed or prosecuted against the state or a county, school district, municipality, municipal corporation or subdivision thereof, on account of any labor or material furnished; and pay to the Department of Revenue all sums withheld from employees under ORS 316.167.  

· Pursuant to ORS 279C.505, on public improvement contracts, the contractor shall make payments promptly, as due, to all persons supplying to such contractor labor or material for the prosecution of the work provided for in such contract. The contractor shall pay all contributions or amounts due the Industrial Accident Fund from such contractor or subcontractor incurred in the performance of the contract. The contractor shall not permit any lien or claim to be filed or prosecuted against the state, county, school district, municipality, municipal corporation or subdivision thereof, on account of any labor or material furnished. The contractor shall pay to the Department of Revenue all sums withheld from employees pursuant to ORS 316.167. Contractor shall demonstrate that an employee drug-testing program is in place.

· Pursuant to ORS 279C.510(1), in every public contract for demolition, the contractor shall salvage or recycle construction and demolition debris, if feasible and cost-effective.  Pursuant to ORS 279B.225 and 279C.510(3) in every public contract and every public improvement contract for lawn and landscape maintenance, the contractor shall compost or mulch yard waste material at an approved site, if feasible and cost-effective. 

· Pursuant to ORS 279B.230(1), in every public contract, the contractor shall promptly, as due, make payment to any person, co-partnership, association or corporation furnishing medical, surgical and hospital care services or other needed care and attention, incident to sickness or injury, to the employees of the contractor, of all sums that the contractor agrees to pay for the services and all moneys and sums that the contractor collected or deducted from the wages of employees under any law, contract or agreement for the purpose of providing or paying for the services.  

· Pursuant to ORS 279B.230(2), in every public contract, all subject employers working under the contract are either employers that will comply with ORS 656.017 or employers that are exempt under ORS 656.126. 

· Pursuant to ORS 279B.235(1), in every public contract, the contractor shall pay employees for overtime work performed under the public contract in accordance with ORS 653.010 to 653.261 and the Fair Labor Standards Act of 1938 (29 U.S.C. 201 et.seq.)

· Pursuant to ORS 279C.515(1), on public improvement contracts, if the contractor fails, neglects or refuses to make prompt payment of any claim for labor or services furnished to the contractor or a subcontractor by any person in connection with the public contract as such claim becomes due, the proper officer or officers representing the state, county, school district, municipality, municipal corporation or subdivision thereof, as the case may be, may pay such claim to the person furnishing the labor or services and charge the amount of the payment against funds due or to become due the contractor by reason of such contract. The payment of a claim in the manner authorized by ORS 279C.515 shall not relieve the contractor or the contractor’s surety from obligation with respect to any unpaid claims.

· Pursuant to ORS 279C.515(2), on public improvement contracts, if the contractor or a first-tier subcontractor fails, neglects or refuses to make payment to a person furnishing labor or materials in connection with the public improvement contract within 30 days after receipt of payment from the contract agency or a contractor, the contractor or first-tier subcontractor shall owe the person the amount due plus interest charges commencing at the end of the 10-day period that payment is due under ORS 279C.580(4) and ending upon final payment, unless payment is subject to a good faith dispute as defined in ORS 279C.580.  The rate of interest charged to the contractor or first-tier subcontractor on the amount due shall equal three times the discount rate on 90-day commercial paper in effect at the Federal Reserve Bank in the Federal Reserve district that includes Oregon on the date that is 30 days after the date when payment was received from the contracting agency or from the contractor, but the rate of interest may not exceed 30 percent.  The amount of interest may not be waived.  

· Pursuant to ORS 279C.515(3), in every public improvement contract and every contract related to the public improvement contractor, if the contractor or subcontractor fails, neglects or refuses to make payment to a person furnishing labor or materials in connection with the public improvement contract, the person may file a complaint with the Construction Contractors Board, unless payment is subject to a good faith dispute as defined in ORS 279C.580. 

· Pursuant to ORS 279C.520, no person shall be employed for more than 10 hours in any one day, or 40 hours in any one week, except in cases of necessity, emergency, or where the public policy absolutely requires it, and in such cases, except in cases of contracts for personal services as defined in ORS 279C.100, the employee shall be paid at least time and a half pay for all overtime in excess of eight hours a day or 40 hours in any one week when the work week is five consecutive days, Monday through Friday; or for all overtime in excess of 10 hours a day or 40 hours in any one week when the work week is four consecutive days, Monday through Friday; and for all work performed on Saturday and on any legal holiday specified in ORS 279C.540. The contractor shall give notice to employees who work on a public contract in writing, either at the time of hire or before commencement of work on the contract, or by posting a notice in a location frequented by employees, of the number of hours per day and days per week that the employees may be required to work.  In the case of contracts for personal services as defined in ORS 279C.100, an employee shall be paid at least time and a half for all overtime worked in excess of 40 hours in any one week, except for individuals under these contracts who are excluded under ORS 653.010 to 653.261 or under 29 U.S.C. sections 201 to 209 from receiving overtime.  Persons employed under contracts for services shall receive at least time and a half pay for work performed on the legal holidays specified in a collective bargaining agreement or in ORS 279C.540(1)(b)(B) to (G) and for all time worked in excess of 10 hours a day or in excess of 40 hours in a week, whichever is greater. The contractor shall give notice to employees who work on a contract for services in writing, either at the time of hire or before commencement of work on the contract, or by posting a notice in a location frequented by employees, of the number of hours per day and days per week that the employees may be required to work.

· Pursuant to ORS 279C.530(1), in every public improvement contract, the contractor shall promptly, as due, make payment to any person, co-partnership, association or corporation, furnishing medical, surgical and hospital care or other needed care and attention, incident to sickness or injury, to the employees of such contractor, of all sums which the contractor agrees to pay for such services and all monies and sums which the contractor collected or deducted from the wages of employees pursuant to any law, contract or agreement for the purpose of providing or paying for such service.  In every public contract, subject to ORS 279C, all employers working under the contract are subject employers that shall comply with ORS 656.017.

· Pursuant to ORS 279C.580(3)(a), the contractor shall include in each public improvement subcontract for property or services entered into by the contractor and a subcontractor, including a material supplier, for the purpose of performing a construction contract, a payment clause that obligates the contractor to pay the subcontractor for satisfactory performance under its subcontract within 10 days out of such amounts as are paid to the contractor by the public contracting agency under such contract, and an interest penalty clause that obligates the contractor to pay to the subcontractor an interest penalty on amounts due in the case of each payment not made in accordance with the payment clause included in the subcontract pursuant to ORS 279C.580(3), for the period beginning on the day after the required payment date and ending on the date on which payment of the amount due is made, and computed at the rate specified in ORS 279C.515(2).

· Pursuant to ORS 279C.580(3), the contractor shall include in each of its subcontracts for a public improvement, for the purpose of performance of such contract condition, a provision requiring the subcontractor to include a payment clause and an interest penalty clause conforming to the standards of ORS 279C.580(B)(4) in each of its subcontracts and to require each of its subcontractors to include such clauses in their subcontracts with each lower-tier subcontractor or supplier.

· Pursuant to ORS 279C.830(2), in a public works contract subject to ORS 279C.800 to 279C.870, the Contractor shall pay the required fee to the Commissioner of the Bureau of Labor and Industries as provided in ORS 279C.825(1).  The fee shall be paid to the Commissioner pursuant to the administrative rule of the Commissioner.
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