
Intergovernmental Agreement

Between

City of Portland, Oregon

And

Oregon Health and Science University

for the Portland Aerial Tram Operations

This Intergovernmental Agreement for Portland Aerial Tram Operations (the “Agreement”) is between the City of Portland, Oregon (“City”), a municipal corporation of the State of Oregon, and Oregon Health and Science University (“OHSU”), a public corporation of the State of Oregon, and is for the purposes of funding operations and defining the roles and responsibilities of the City and OHSU regarding operations of the Portland Aerial Tram.  Defined terms used in the Recitals, but not defined in the Recitals are defined in Section 1.  This Agreement is and shall become effective contemporaneously with the execution and delivery of the Operator Contract with the Tram Operator.

RECITALS

WHEREAS, the South Waterfront Central District Project Development Agreement dated August 14, 2003 has been executed by OHSU; the Portland Development Commission (“PDC”); River Campus Investors, LLC; North Macadam Investors, LLC; and Block 39, LLC (as amended from time to time, the “Development Agreement”); and

WHEREAS, pursuant to an Intergovernmental Agreement signed with PDC, the City awarded contracts for construction of the Tram; and

WHEREAS, the City will retain ownership of the Tram, will retain responsibility to inspect and maintain the Civil Elements portion of the Tram, and will execute the duties and responsibilities of the Authority Having Jurisdiction as stipulated in ANSI B77.1; and

WHEREAS, it is appropriate and advantageous to the City and OHSU for OHSU to administer and oversee the performance of Tram Operations by the Tram Operator which will assume responsibility for Tram Operations; and

WHEREAS, the Development Agreement contains a Portland Aerial Tram Operations Plan as Exhibit G-2, which sets forth the general expectations of the parties to the Development Agreement regarding Tram Operations at the time the Development Agreement was entered into. The Development Agreement further provides that OHSU and the City shall reach agreement on a Tram Operating Agreement; and

WHEREAS, the parties agree that it is necessary and appropriate to select a third party vendor to be responsible for Tram Operations through a contract with OHSU.  The vendor has been selected through a Request for Proposals process conducted by OHSU, in accordance with OHSU’s contracting practices, with the participation and approval of City representatives; and

WHEREAS, the Tram, as a public improvement, will be operated as a means of public conveyance and not solely for the purposes of OHSU; and

WHEREAS, OHSU and the City executed a Memorandum of Understanding (“MOU”) dated February 1, 2006 stating their intentions to enter into this Agreement; and 

WHEREAS, this Agreement is intended to formalize the funding and commitments made in the aforementioned MOU and to serve as the Tram Operating Agreement contemplated by the Development Agreement.

AGREEMENT

NOW, THEREFORE, in consideration of the mutual covenants and other considerations contained herein, the parties hereto agree as follows:

SECTION 1 Definition of Terms

The following definitions are applicable to terms used in this Agreement:  

1.1
“Actual Tram Operating Costs” means the sum of Eligible City Expenses and Eligible OHSU Expenses (even if OHSU is no longer retaining the Tram Operator).

1.2
“Annual General Inspection” means an annual inspection of the Tramway by an IRE, which shall occur within sixty (60) days after each anniversary of the commencement of operation of the Tram.

1.3
“Annual Operating Budget” means the budget adopted by the EMC pursuant to Section 7.1.

1.4
“ANSI” means the American National Standards Institute.

1.5
“Authority Having Jurisdiction” means the Authority Having Jurisdiction as defined in American National Standards Institute Standard for Passenger Ropeways No. B77.1.

1.6
“Base Operating Hours” means the following hours of continuous public service operations:

Weekdays excluding Holidays:               6:00 AM to 10:00 PM
                                          

Saturdays excluding Holidays:                9:00 AM to 5:00PM                                                   

Sundays and Holidays (defined below):  No operation required

Holidays include: New Years Day, Martin Luther King Day, Presidents Day, Memorial Day, Independence Day, Labor Day, Thanksgiving Day, Thanksgiving Friday, and Christmas Day.

1.7
“City Project Manager” means an employee of the Portland Office of Transportation appointed pursuant to Section 2.1.6 to manage and oversee the performance of the City’s obligations under this Agreement.

1.8
“Civil Elements” means all components of the Tram not supplied and installed by Supplier.

1.9
“Cost Apportionment Ratios” means the ratios determined pursuant to Sections 6.4.2 and 6.4.3.

1.10
“Eligible Expense” means an expense item paid by a party and listed in either Section 6.1 or 6.2.

1.11
“Eligible City Expense” means an expense item paid by the City and listed in Section 6.1.

1.12
“Eligible OHSU Expense” means an expense item paid by OHSU and listed in Section 6.2.

1.13
“EMC” means the City/OHSU Executive Management Committee described in Section 2.3.

1.14
“Engineer” means an independent Oregon licensed structural engineer with at least 5 years of experience in projects comparable to the Civil Elements.

1.15
“Fiscal Year” means July 1 of a calendar year through June 30 of the immediately subsequent calendar year.

1.16
“IRE” means an independent ropeway engineer that is not employed by the Supplier and has at least 5 years of experience in the design and maintenance of aerial passenger ropeway trams.
1.17
“Major Maintenance Reserve” means a cash reserve established and managed by the EMC to fund Planned Major Maintenance of the Tramway, Unscheduled Major Maintenance of the Tramway, and maintenance (but not Replacement) of the Civil Elements, and funded as set out in Section 4 below.

1.18
“Net Tram Operating Costs” means for a given fiscal year:  (i) the sum of the Eligible City Expenses paid by the City during that Fiscal Year plus the Eligible OHSU Expenses paid by OHSU during that Fiscal Year, less (ii) Revenue collected during that same fiscal year.

1.19
“OHSU Project Manager” means an employee of OHSU appointed pursuant to Section 2.2.8 to manage and oversee the performance of OHSU’s obligations under this Agreement. 

1.20
“Operator Contract” means the contract entered into by and between OHSU and the Tram Operator pursuant to Section 2.2.1.

1.21
“Overhead Charges” means charges that are not an Eligible City Expense (defined below) nor an Eligible OHSU Expense (defined below) and which involve expenditures the City or OHSU would incur without this Agreement or which are for personnel or other expenses of either that are not required by this Agreement.

1.22
“Planned Major Maintenance” means the maintenance work for the Tramway listed in the Supplier’s Manual and/or the attached Exhibit “A”, other than routine, day-to-day maintenance and other than Unscheduled Major Maintenance.  

1.23
“Replacement” means reconstructing or replacing a Civil Element or a substantial portion thereof due to structural or design failure, damage or end of useful life. 

1.24
“Revenue” means all cash received by the Tram Operator, OHSU or the City on account of Tram Operations during a given fiscal year, including all fare receipts, revenue from advertising, licensing agreements, or any other Tram related revenue except such. income or revenue from activities or operations of the City or OHSU not directly related to Tram Operations, including revenues from concessions located in Tram terminals, revenues from the operations of OHSU or parties with whom OHSU contracts (other than the Tram Operator), or revenues from the City’s operation of its transportation systems other than the Tram.

1.25
“Standard Operating Procedure Manual” means the manual to be developed by the Tram Operator pursuant to Section 2.2.2.

1.26
“Supplier” means Doppelmayr-CTEC, Inc.

1.27
“Supplier’s Manual” means the combined Operation Manual and Maintenance Manual as required by ANSI Section 2.1.6.

1.28
“Tram” means the Portland aerial tram as described in the Development Agreement, inclusive of all Civil Elements and the Tramway.

1.29
“Tram Operator” means the third-party firm or entity contracting with OHSU for operation and maintenance of the Tramway, skilled in the operations of aerial trams and with at least five (5) years experience in the operations of aerial passenger ropeway tram operations and maintenance.

1.30
“Tram Operations” means the operation of the Tram, including the provision of all labor, equipment, materials, spare parts, routine maintenance, and Major Maintenance of the Tramway and operation of any elevator located within the Civil Elements, provided however, that Tram Operations does not include any maintenance of any portion of the Civil Elements. 

1.31
“Tramway” means the components of the Tram supplied and installed by the Supplier pursuant to the [insert Doppelmayr contract description].  
1.32
“Unscheduled Major Maintenance” means maintenance or repairs required for the Tramway that is not routine, day-to-day maintenance and that is not periodic maintenance contemplated by the Supplier’s Manual or Exhibit “A.” as necessary or advisable to keep the Tramway in good operating condition.  
SECTION 2  Obligations of the parties

2.1 City Obligations

2.1.1 The City shall retain ownership of the Tram in its entirety.

2.1.2 The City is the Authority Having Jurisdiction and shall secure the services of a qualified IRE to perform an Annual General Inspection of the Tramway as provided in the Standard Operating Procedures Manual.  The IRE shall prepare a draft written report on the condition of the Tramway, referring to applicable ANSI standards, shall submit the draft to the City and OHSU for review and comment, shall respond to any comments and shall prepare its final report to be delivered to OHSU, the City and the Tram Operator.  In the case of recommendations constituting routine or non-routine maintenance of the Civil Elements, observed by the IRE while inspecting the Tramway, the City shall cause the recommendations to be implemented.  In the case of recommendations constituting routine maintenance of the Tramway, the Tram Operator shall cause the recommendations to be implemented.  In the case of recommendations constituting Planned Major Maintenance or Unscheduled Major Maintenance, OHSU’s responsibility shall be to contract with the Tram Operator or such other qualified third party and thereby cause the recommendations of the IRE to be implemented.  The duties of the IRE are further outlined in Exhibit ‘B’ attached hereto.

2.1.3 The City shall secure the services of an Engineer to inspect all Civil Elements of the Tram on a periodic basis consistent with all applicable legal requirements.  The cycle for such inspections shall not be less than that currently applicable to structures on the Federal-Aid Highway System as required by the United States Department of Transportation.  After each inspection, the Engineer shall prepare a draft written report on the condition of the Civil Elements, referring to applicable standards, shall submit the draft to the City and OHSU for review and comment, shall respond to any comments, and shall prepare its final report to be delivered to the City and OHSU.  

2.1.4 The City shall be responsible for routine and nonroutine-maintenance, repair and, if necessary, Replacement of the Civil Elements, including timely repair and Replacement recommended as a result of any inspections.  The City shall perform such work in such a fashion as to minimize interruption of Tram Operations and interference with the operation of OHSU.  To the extent reasonably possible, City will provide OHSU with 30 days notice prior to commencing work on the Civil Elements. 

2.1.5 The City shall provide the services of a City Project Manager (reasonably acceptable to OHSU) to oversee its obligations under this Agreement.  The City shall designate the individual to serve as City Project Manager by written notice to OHSU and the Tram Operator from the Director of the Portland Office of Transportation and any replacement of that individual shall be effected in the same manner.

2.1.6 City agrees to make commercially reasonable efforts to enforce all warranties and obligations provided under the construction contracts for the Civil Elements and to the extent that the warranties provided under the contracts for the construction and installation of the Tramway are not assignable to OHSU, to enforce warranties under such contracts.    The City shall give written notice to OHSU of all warranty claims and thereafter to keep OHSU reasonably informed of the status of any warranty claims and corrective work. To the extent that corrective work interferes with Tram Operations, the City will include in the warranty claim a claim for damages on account of the interruption of Tram Operations.  The City will assign to OHSU all warranties required under contracts for the construction and installation of the Tramway to the extent assignable. OHSU will enforce all warranties assigned to OHSU in the same manner as provided above with respect to warranties on the Civil Elements.  In any enforcement proceeding under this Section 2.1.7, each of OHSU and the City shall take all reasonable steps to recover costs and attorneys fees incurred in such proceeding.  The City’s and OHSU’s warranty enforcement obligations under this Section shall be limited to taking those actions that are commercially reasonable in light of the circumstances existing at the time of enforcement.    If the parties disagree about the enforceability of any warranty and/or commercial
reasonableness of pursuing a warranty claim, the matters shall be resolved by dispute resolution pursuant to Section 10 below.

2.1.7 The City represents and warrants to OHSU that it has obtained all permits and approvals as are required under applicable laws and regulations for construction and operation of the Tram.

2.1.8 The City will not breach its obligations under the Intergovernmental Agreement for Aerial Privileges for the City of Portland/OHSU Aerial Tram Project with the State of Oregon acting by and through its Department of Transportation (“ODOT”) which agreement is attached hereto as Exhibit A (“ODOT-City Aerial Privileges IGA”).    Any acts or omissions by the Tram Operator, OHSU and/or their subcontractors which results in a breach of the ODOT-City Aerial Privileges IGA, or the Miscellaneous Facility and Operation Permit(s)  shall not amount to a breach by the City of the ODOT-City Aerial Privileges IGA.  City shall immediately notify OHSU of any notice of  City breach or termination received by the City related to the ODOT-City Aerial Privileges IGA or any circumstance that with the passage of time will cause or result in a City breach or termination.  If City fails to take reasonable steps within a reasonable time to commence and/or cause a cure of any City breach or termination, OHSU shall be entitled to commence and/or cause a cure of any City breach identified in such notice and/or take other reasonable action to prevent or avoid termination.  Any reasonable payment or expense incurred by OHSU in effecting a cure under, or avoiding a termination of, the ODOT-City Aerial Privileges IGA as a result of a City breach or termination that would otherwise be a City Eligible Expense, shall be included as an OHSU Eligible Expense.   

2.1.9 Property Insurance    

2.1.9.1 City shall maintain in full force property insurance at least as broad as that provided under the ISO Special Causes of Loss Form and, if  commercially available and at reasonable cost,  and flood and earthquake/earth movement, covering all elements of the City owned tramway and related City owned structures, tram equipment ,tram machinery, tram cars and tram fixtures. Coverage shall be on a replacement cost basis. OHSU shall be named as an additional insured and loss payee with respect to its interest.   OHSU shall be responsible for insuring its own property.

2.1.9.2  City may elect to self-insure any part(s) of this coverage.  In the event City elects to self-insure the property, City agrees to provide property coverage at least as broad as that provided under the ISO Special Causes of Loss Form and if commercially available and at reasonable cost, flood and earthquake/earth movement. 

2.1.10 Subject to the limits of the Oregon Tort Claims Act and the Oregon Constitution, City agrees to indemnify, hold harmless and defend OHSU, its officers, employees and agents from and against all claims, suits, actions of whatsoever nature, damages or losses, resulting from or arising out of the activities of City, its officers, employees or agents under this Agreement.

2.2 OHSU Obligations

2.2.1 OHSU shall be responsible for Tram Operations.

2.2.2 OHSU shall comply with all applicable tram maintenance and operation requirements as set out in the ODOT-City Aerial Privileges IGA and Miscellaneous Facility and Operation Permit(s). OHSU shall take no action that is inconsistent with or that otherwise violates any applicable tram maintenance and operation requirements as set out in the ODOT-City Aerial Privileges IG and Miscellaneous Facility and Operations Permit(s). 

2.2.3 OHSU shall enter into a contract with the Tram Operator for Tram Operations (“Operator Contract”) and for overseeing and administering the Operator Contract.  As used herein, “overseeing and administering” means and includes ensuring that the Operator Contract contains the terms required by this Agreement (unless waived by both parties in writing), monitoring the Tram Operator’s performance of its obligations under the Operator Contract,
taking all reasonable steps to enforce the terms of the Operator Contract (including without limitation terminating the Operator Contract when and if permitted by the Operator Contract and determined by OHSU to be appropriate) and taking all reasonable steps to require that the Tram Operator perform in full conformance with the Operator Contract.  The Operator Contract shall provide that the City is a third party beneficiary of the Operator Contract.  If the parties disagree about whether or not OHSU is taking all reasonable steps to enforce the Operator Contract, the matter shall be resolved by dispute resolution pursuant to Section 10 below.

2.2.4 The Operator Contract shall require the Tram Operator to do the following:   

· Comply with all applicable Tram maintenance and operation requirements as set out in the ODOT-City Aerial Privileges IGA and Miscellaneous Facility and Operation Permit(s), other than Planned Major Maintenance and Unscheduled Major Maintenance;

· Operate the Tramway during Base Operating Hours and conduct Tram Operations and perform all routine and day to day maintenance and janitorial on the Tramway and perform janitorial services at the Tram’s stations;

· Comply with the most current applicable ANSI standards in the operation, maintenance and testing of the Tramway;

· In conjunction with the City, conduct at least one rescue drill annually;

· Correct any Tramway deficiencies or items found in noncompliance during the Annual General Inspection or by inspections pursuant to Section 2.1.3, to the extent that such correction constitutes routine maintenance of the Tramway  in a timely manner;

· With participation of the City and such independent experts as may be required, develop a Standard Operating Procedure Manual compliant with the most current ANSI standards and inclusive of standards for periodic maintenance and inspections by the Tram Operator, procedures for unscheduled maintenance, maintenance of records, general cleanliness of the Tramway, standards of service and training of the Tram Operator’s personnel, protocols for emergency shutdown due to adverse weather conditions or Tramway malfunction, emergency rescue procedures and such other information to ensure safe, high quality and consistent operation of the Tram;

· Conduct the ridership surveys required by this Agreement;

· Upon reasonable notice from City, OHSU, or ODOT make available for inspection all records regarding operation and maintenance of the Tramway;

· Name as additional insureds OHSU and the City, and their respective officers, employees and agents, and provide for notice to each of OHSU and the City prior to any changes or cancellation of insurance coverage; 

· Indemnify, defend and hold harmless the City, OHSU and their respective officers, employees and agents from all claims, suits and liabilities resulting from Tram Operator’s operation and maintenance of the Tramway;

· Indemnify, defend, save and hold harmless the State of Oregon, the Oregon Transportation Commission and its members, the Department of Transportation, its officers and employees from any and all claims, suits and liabilities which may occur in the Tram Operator’s performance and operation of the Tram; 

· Obtain and keep in effect policies of insurance which will provide Public Liability and Property Damage coverage, which policies include the State of Oregon, Transportation Commission and its members, the Department of Transportation, its officers and employees as additional insured. The insurance coverage shall not be materially amended, modified, altered or cancelled insofar as the coverage contemplated herein is concerned without at least 30 days written notice. Limits of insurance covering ODOT interests shall equal City’s coverage requirements but in no case shall it be less than $1,000,000.00 per occurrence with an annual aggregate limit not less than $2,000,000.00;

· Ensure that maintenance and operation of the Tramway is done in a manner which will protect the safety of the motoring public. Such protection will include preventing items being thrown, falling or dropped from Tramway cars.   The Tram Operator will immediately notify City and ODOT of any emergency situation or other problem resulting from operations on ODOT Property by contacting ODOT through District 2A Maintenance or ODOT Region One’s 24 hour Traffic Management Operations Center;

· Maintain and operate the Tramway in a manner that will protect the adjacent ODOT highway facility from damage. Tram Operator shall be liable to and reimburse City and ODOT for any damage to ODOT highways, right of way fences, markers, signs, monuments, slope easements, structures or facilities resulting from Tram use of the ODOT property;

· Prevent any advertising signs displayed on the Tramway cars that will be readily seen by or create a visual distraction to the motoring public. No lighted displays, devices or advertising will be attached to or emanate from within Tramway cars that create a visual distraction or hazard to the motoring public;  

· Ensure that no Hazardous Materials will be brought onto, stored, used or spilled on the aerial crossings of ODOT property (described in the ODOT City Aerial Privileges IGA as “Property”) during maintenance or operation of the Tram. In the event that any Hazardous Material accidentally escapes onto such Property as a result of the Tram Operator’s use of such Property or the privileges granted under the ODOT City Aerial Privileges IGA or Miscellaneous Facility and Operations Permit: (i) the Tram Operator will take immediate action to contain the spill; (ii) ODOT District 2A will be immediately informed; (iii) ODOT and City will jointly determine the best method for remediation of the hazardous material; and (iv) the Tram Operator will be responsible for payment of all costs involved with testing, clean-up and restoration of Property. Responsibilities described in this Section do not extend to any spill or release caused by ODOT or its actions on the ODOT Property or by accident or use of the adjacent roadway which occur through no fault or condition connected with the Tram.  As used in this provision, “Hazardous Material” means all substances, materials and wastes that are, or that become, regulated under, or that are classified as hazardous or toxic under ORS 466.005, et seq. and ORS 468; or any federal, state or local statute, ordinance or regulation pertaining to health, industrial hygiene, or the environment and all rules existing or hereafter adopted and guidelines promulgated pursuant to the foregoing.  Hazardous Material includes petroleum-related products such as gasoline, diesel, lubricating oil and any additive to or fraction thereof, and radioactive material or radioactively contaminated containers and receptacles.  Hazardous Material does not include small amounts of chemicals or materials that may be carried by persons traveling on the Tram, as long as such materials are contained as legally required and are not released into the environment.

2.2.5 OHSU shall be responsible for Planned Major Maintenance and Unscheduled Major Maintenance of the Tramway.

2.2.6 OHSU may enter into one or more contract with the Tram Operator or another third party for the conduct of Planned Major Maintenance and/or Unscheduled Major Maintenance required by this Agreement (collectively “Major Maintenance Contracts”) and for overseeing and administering the Major Maintenance Contracts.   As used herein, “overseeing and administering” means and includes ensuring that the Major Maintenance Contracts contain the terms required by this Agreement (unless waived by both parties in writing), monitoring the performance by the parties to the Major Maintenance Contracts of their respective obligations under such contracts, taking all reasonable steps to enforce the terms of the Major Maintenance Contracts (including without limitation the right to terminate a contract when and if permitted and when and if determined by OHSU to be appropriate, and any right to recover attorneys fees and costs in any proceeding) and taking all reasonable steps to require that the parties to the Major
Maintenance Contracts perform in full conformance with the terms of those Contracts. If the parties disagree about whether or not OHSU is taking all reasonable steps to enforce these Contracts, the matter shall be resolved by dispute resolution pursuant to Section 10 below.

2.2.7 The Operator Contract shall require that each of the Tram Operator’s subcontractors indemnify, hold harmless and defend the City its officers, employees and agents from and against all claims, suits, actions of whatsoever nature, damages or losses, and all expenses and costs incidental to the investigations and defense thereof, including reasonable attorneys fees, resulting from or arising out of the activities of such subcontractor, its officers, employees or agents under the contract between the Tram Operator and such subcontractor procured pursuant to the Operator Contract.  OHSU shall not be relieved of any responsibility for performance of OHSU’s duties under this Agreement, regardless of any subcontract entered into.  OHSU shall require that any subcontractor performing services under this Agreement shall comply with the requirements of this Agreement,  the ODOT City Aerial Privileges IGA, and the Miscellaneous Facility and Operation Permit(s).

2.2.8 Workers Compensation: OHSU, the Tram Operator and their respective subcontractors, if any, and all employers working under this Agreement are either subject employers under the Oregon Workers Compensation Law and shall comply with ORS 656.017, which requires them to provide workers compensation coverage for all their subject workers, or employers that are exempt under ORS 656.126(2).

2.2.9 Except in circumstances involving emergencies or severe weather, and subject to OHSU’s reasonable regulations, during Base Operating Hours, OHSU shall provide reasonably unimpeded pedestrian access for the general public between SW Sam Jackson Park Road and the upper tram station through the ninth floor corridor of the Kohler Pavilion.  The Tram shall be operated as a public conveyance and not for OHSU’s exclusive business purposes.  Reasonably direct bicycle access in or around the Kohler Pavilion will be provided between the upper station of the Tram and S.W. Sam Jackson Park Road, which access shall remain unimpeded.  

2.2.10 OHSU shall contract for or provide non-stop shuttle bus service between South Waterfront and the Marquam Hill Campus during those Base Operating Hours that the Tramway is inoperable as a result of any Planned Major Maintenance and/or any maintenance of the Civil Elements, in each case as to which OHSU receives 30 days notice.  If the Tram is inoperable during Base Operating Hours for reasons other than Planned Major Maintenance or maintenance of the Civil Elements about which it receives such notice, OHSU shall use its best efforts to contract for or provide such shuttle services.  The shuttle bus service is intended only to serve the business needs of OHSU, its patients, employees, students and visitors and only the needs of those members of the general public who have used the Tram prior to shutdown of operations and who would otherwise be stranded at either Tram station.

2.2.11   OHSU shall provide security services for the entire alignment of the Tram, including the upper and lower stations and monitor closed circuit video surveillance cameras in its public safety facility.  The level of security services and the monitoring shall be generally consistent with the level of security services and surveillance monitoring that OHSU conducts on its Marquam Hill campus from time to time.  OHSU shall be responsible for causing maintenance and repair work on the security equipment to be performed when and as needed.  OHSU shall not be responsible to provide the surveillance cameras, which cameras will be installed by the City as a part of the Tram construction.

2.2.12 OHSU shall, upon reasonable notice from City, make available for inspection all records in its possession regarding operation and maintenance of the Tram.

2.2.13 OHSU shall provide the services of an OHSU Project Manager (reasonably acceptable to the City) to oversee its obligations under this Agreement.  OHSU shall designate the individual to serve as OHSU Project Manager by written notice to the City and the Tram Operator from the Chief Administrative Officer of OHSU and any replacement of that individual shall be affected in the same manner.

2.2.14 OHSU shall pay all utilities.

2.2.15 None of OHSU, its officers, employees, or subcontractors are officers, employees or agents of City as those terms are used in ORS 30.265.

2.2.16 Subject to the limits of the Oregon Tort Claims Act and the Oregon Constitution, OHSU agrees to indemnify, hold harmless and defend City, its officers, employees and agents from and against all claims, suits, actions of whatsoever nature, damages or losses, resulting from or arising out of the activities of OHSU, its officers, employees or agents under this Agreement.

2.3 Joint Obligations of OHSU and City

2.3.1
OHSU and the City shall establish a joint Executive Management Committee to provide oversight and policy guidance with respect to Tram Operations.  The EMC shall also work in good faith to resolve any dispute arising from this Agreement. EMC may develop rules of conduct for passengers or members of the public on or in proximity to the Tram.  
2.3.1.1 The EMC shall be comprised of the following members:

· Director, City of Portland Office of Transportation  (City EMC Member)

· Chief Administrative Officer, OHSU (OHSU EMC Member)

· Chief Financial Officer, OHSU (OHSU EMC Member)

· Chief Administrative Officer, City of Portland  (City EMC Member)

· OHSU South Waterfront Project Director (OHSU EMC Member)

· Director of Bureau of Transportation Engineering & Development (City EMC Member)

· Jointly Selected EMC Member (defined below)

2.3.1.2 The “Jointly Selected EMC Member” shall be a person jointly selected by the City and OHSU who is experienced in commercial transactions or business operations and who is not employed by either of the City or OHSU.  If the parties are unable to agree on the Jointly Selected EMC Member, the Jointly Selected EMC Member shall be selected by the Presiding Judge of the Multnomah County Circuit Court.   The Jointly Selected EMC Member shall serve without compensation for a period beginning at the time of selection and ending at the sooner of resignation in writing or the expiration of three (3) years from the date of selection.  The City may from time to time appoint a replacement City EMC Member, and OHSU may from time to time appoint a replacement  OHSU EMC Member,  provided in each case that such replacement has authority  comparable to the person being replaced by the appointing party.

2.3.1.3 Subject to the second sentence of this Section, action by the EMC shall require the affirmative vote of a majority of the members of the EMC.   Action on the following matters by the EMC shall require the affirmative vote of a majority of the members of the EMC, which majority includes at least one OHSU EMC Member and one City EMC Member:

· Any action resulting in or involving a material increase in the financial obligations of either party

· Reduction in operating hours of the Tram below Base Operating Hours

· Any selection or termination of the Tram Operator

· Setting of the amounts of contributions to the Major Maintenance Reserve

· Adoption of the Annual Operating Budget

· The incurring of any expense in excess of $25,000 not contemplated by the Annual Operating Budget

2.3.2 The EMC will meet at least quarterly or on such other regular basis as its members deem appropriate to review Tram Operations, review and modify the Standard Operating Procedures Manual, resolve emergent issues, review and monitor standards of customer service, solicit public input about Tram operating hours, approve non-monetary amendments to this Agreement, approve monetary amendments to this Agreement of up to twenty-five percent (25%) of the Operating Budget and/or the Major Maintenance Reserve, resolve to the maximum extent possible disputes arising from this Agreement and provide oversight and management of the Major Maintenance Reserve.  Actions of the EMC must be taken meetings conducted in person or by electronic media (or through written agreement of the members who would be required to approve an action at a meeting), and the EMC shall establish appropriate meeting, notice, quorum and other procedures.

2.3.3 From time to time the members of the EMC may choose to form committees comprised of other staff members of the City and OHSU to recommend to the EMC resolution of specific issues, selection of a replacement Tram Operator and other matters.

2.3.4 If it becomes desirable or necessary to replace the initially selected Tram Operator (except for emergency circumstances), OHSU shall conduct a request for proposals process or other OHSU processes compliant with OHSU contracting practices.  The EMC shall serve as the final body for selection of the replacement Tram Operator.

2.3.5 The Base Hours of Operation defined in Section 1 may require adjustment to meet the needs of OHSU and/or the public.  It is understood by the parties that any increase in the Base Hours of Operation will result in additional operating and maintenance expenses.  The EMC shall serve as the body for final determination of the Base Operating Hours and any future revisions thereof, and an equitable allocation of costs associated with any expanded hours of operations.

2.3.6 The EMC will be provided staff support by the OHSU Project Manager and the City Project Manager and such other staff or outside experts as may from time to time be required.

2.3.7 By approval of this Agreement the parties explicitly grant authority to their respective representatives identified above as members of the EMC to carry out the responsibilities of the EMC.

2.3.8 At least once each Fiscal Year, the EMC shall issue a public report on Tram Operations.

SECTION 3 OPERATIONAL FRAMEWORK

3.1 The Tram is intended as a means of public conveyance during the Base Operating Hours.  As such it is envisioned that the Tram will be available on a first-come, first-served basis to all persons.  However, it is recognized by the parties that on an occasional basis it may be necessary to grant rider priority to OHSU affiliated personnel or patients.  In addition, in the event of a natural disaster or other such emergency, including lockdown of the OHSU Marquam Hill Campus, it may be necessary to exclude the general public from use of the Tram.  The conditions under which this circumstance shall occur, and exact procedures, will be further defined in the Standard Operating Procedures Manual.

3.2 Valid fare instruments will be required of all passengers during Base Operating Hours.  Valid fare instruments shall include:

· OHSU Identification Badges;

· Daily passes issued by OHSU or OHSU associated medical providers to visitors;

· Annual Tram passes issued in a manner determined by the EMC;

· Tickets from on-site automated vending machines; and

· Such other fare instruments as agreed to by the EMC.

3.3 The Tram Operator shall be responsible for checking that passengers have a valid fare instrument and assuring that cabin capacity as set or recommended by Supplier is not exceeded.  The Tram Operator shall record on an appropriate form the ridership for each trip.  Final adoption of a fare structure and future revisions applicable during Base Operating Hours shall require the approval of the EMC.

3.4 It may be desirable to utilize the Tram to transport small parcel deliveries, interoffice mail, small equipment and other such items.  Such items will be enclosed in a reasonably secure container before being placed on the Tram.  Such transport  shall be subject to the ODOT-City Aerial Privileges IGA, the Miscellaneous Facility and Operation Permit(s) and all other applicable legal requirements.   

SECTION 4 Major Maintenance Reserve

The parties shall establish, and co-manage through the EMC, the Major Maintenance Reserve.  The Major Maintenance Reserve shall be held in an interest-bearing escrow account with an independent financial institution chosen by the EMC.  The initial annual contribution level shall be $150,000 or such other amount as set by the EMC, to be funded as set out below.  Thereafter the annual contribution level shall increase in accordance with the Oregon Highway Construction Cost Trends or such other comparable index selected by the EMC that reflects a reasonable measure of construction cost inflation.   The annual payment to the Major Maintenance Reserve shall be allocated between the parties based on their relative Cost Apportionment Ratios.  Payments into the Major Maintenance Reserve are not Eligible Expenses for purposes of Section 6. 4.2
The purpose of the Major Maintenance Reserve is to ensure adequate funds are available on a timely basis to perform Planned Major Maintenance and Unscheduled Major Maintenance activities without the necessity of fluctuating annual budget appropriations by the parties.  Initial funding for the Major Maintenance Reserve is based on an estimate of requirements by a knowledgeable tram specialist.  Given the high number of Base Operating Hours and uncertain ridership loads, it is difficult to predict these requirements precisely.  The EMC will monitor the use and adequacy of the Major Maintenance Reserve fund and make recommendations to the parties regarding any required adjustment.  In making such recommendations, public safety and reliability of operations will be given top priority.  

SECTION 5 Unscheduled Major Maintenance

In the event of Planned Major Maintenance other than as budgeted, and/or Unscheduled Major Maintenance requiring expenditures in excess of the Major Maintenance Reserve account balance, the parties will share these expenses based on the average of the past three bi-annual Cost Apportionment Ratios of operating expenses as defined in Section 6 of this Agreement.  If less than three bi-annual Cost Apportionment Ratios have been made then all existing Cost Apportionment Ratios shall be used to determine the average for purposes of this Section.

SECTION 6 Eligible Expenses, Revenue and Cost Apportionment

Both parties will incur expenses in carrying out their respective obligations under the terms of this Agreement.  These expenses will be accrued by the parties to specific accounts for Tram Operation.  Each party shall keep accurate records of their respective Eligible Expenses.  No Overhead Charges will be attributed to Tram Operations for work performed by the parties in meeting their respective obligations.  The following expenses shall be attributable to Tram Operations:

6.1 Eligible City Expenses

· Direct expenses associated with procurement and conduct of Annual General Inspections of the Tramway.

· Direct expenses for maintenance (but not Replacement) of the Civil Elements.

· Direct expenses for procurement and conduct of inspection of the Civil Elements.

· Direct expenses for the procurement and conduct of remediation of deficiencies noted in the inspection of the Civil Elements, except for Replacement of Civil Elements.

· Reasonable expenses for wages and benefits for the City Project Manager not to exceed twenty-five percent of one full time equivalent per year.

· Other direct costs of the City in performing its obligations under this Agreement, excluding Overhead Costs.

· Permits as may be required by the State of Oregon or the federal government. 

· Reasonable expenses incurred in enforcing the warranties pursuant to Section 2.1.7, or other contracts entered into for maintenance of the Civil Elements,  to the extent that such expenses are not recovered or otherwise awarded to the City in any enforcement proceeding.

· Direct costs associated with the use of the City’s Code Hearings Office and/or Code Hearings Officer related to the Tram.

6.2 Eligible OHSU Expenses

· All costs incurred by OHSU pursuant to, and all payments by OHSU under, the Operator Contract for both pre-operation and operational services or goods related to the Tram, including without limitation the Tram Operator’s fees in excess of reimbursable items, and all amounts to be reimbursed to the Tram Operator for employee wages and benefits, Revenue collection, cleaning, maintenance, consumables, spare parts replacement, off-site storage of major replacement components, transportation of major components to the Tram, and supply of diesel for emergency operation.

· Charges for utilities used by the Tram.

· Direct expenses for the procurement and conduct of remediation of deficiencies noted in the Annual General Inspection, if any.

· Direct expenses associated with ridership surveys.

· Direct expenses associated with maintenance of ticketing machines and Revenue collection, if any.

· Direct expenses associated with the procurement and provision of shuttle bus service between South Waterfront and the OHSU Marquam Hill Campus during Base Operating Hours and any additional hours approved by the EMC, while the Tram is inoperable.

· Direct expenses incurred by OHSU in performing its obligations under Section 2.2.12, including additional security staff’s pay and benefits and maintenance and replacement of security equipment.

· Reasonable expenses for wages and benefits for the OHSU Project Manager not to exceed fifty percent of one full time equivalent per year.

· Other costs of OHSU in performing its obligations under this Agreement, excluding Overhead Costs.

· Permits as may be required by the State of Oregon or the federal government.

· Reasonable expenses incurred in enforcing the Operator Contract, any contract for Major Maintenance, and any warranties pursuant to Section 2.1.7 to the extent that such expenses are not recovered or otherwise awarded to OHSU in any enforcement proceeding. 
6.3 Revenue.  

Revenue shall be accounted for on a quarterly basis.  Any Revenue derived from Tram Operations shall be used to offset Actual Tram Operating Costs.  In the event that annual Revenue exceeds the Actual Tram Operating Costs, then such excess Revenue shall be deposited in the Major Maintenance Reserve.

6.4 Cost Apportionment

6.4.1 The Net Tram Operating Cost will be shared between the City and OHSU on a pro-rata ridership basis, using the Cost Apportionment Ratios defined below.

6.4.2 Based upon the City of Portland’s Marquam Hill Connecter Study, 85% of Tram users are anticipated to be associated with OHSU in the form of employees, care providers, students, patients and visitors.  The remaining 15% of riders are anticipated to be members of the public at large and others associated with non-OHSU institutions on Marquam Hill.  Based on this study, OHSU and the City have previously agreed to a pro-rata distribution of Net Tram Operating Costs of 85% OHSU and 15% City (the “Initial Cost Apportionment Ratios”).

6.4.3 At the end of the second year of Tram Operations, or sooner if mutually agreed by the parties, the Tram Operator shall determine the percentage of Tram riders associated with OHSU and the percentage of riders from the general public or non-OHSU institutions on Marquam Hill, using reports of valid fare instruments, a ridership survey or other reliable means of measuring Tramway ridership during Base Operating Hours to determine the actual usage of the Tram attributable to OHSU and to the general public.  Based on this survey the Initial Cost Apportionment Ratios will be adjusted for the third fiscal year of operation with OHSU’s share being the percentage of Tram users associated with OHSU.  The remainder shall be the City’s share.

6.4.4 Thereafter, on an annual basis the percentage of Tram riders associated with OHSU and the percentage of riders from the general public or non-OHSU institutions on Marquam Hill shall be determined, and the Cost Apportionment Ratios adjusted, using the methods referred to in Section 6.4.3.

6.5
Reimbursement.  Notwithstanding anything to the contrary contained herein, any amount that might otherwise be included as an Eligible Expense, but as to which the party incurring the Eligible Expense is reimbursed by a third party, including without limitation, any reimbursement or recovery of damage obtained pursuant to a contract right under any construction contract related to the Tram, shall not be an Eligible Expense.  

SECTION 7 Operating Budget and Expense Reporting

7.1 Based on the anticipated Eligible Expenses of both parties, an Annual Operating Budget will be developed inclusive of all costs associated with Tram Operations.  The budget will be subject to the approval of the EMC.  The first Annual Operating Budget, through June 30, 2007, will be developed and approved by the EMC prior to October 1, 2006.  The Fiscal Year for Tram Operations shall be July 1st through June 30th.  Subsequent Annual Operating Budgets will be developed and approved by the EMC prior to July 1st of each year.

7.2 Following commencement of Tram Operations, each party shall report to the other on the actual Eligible Expenses and Revenues on a quarterly basis, commencing with reports due within 45 days of the end of each quarter of a Fiscal Year.

7.3 Within 45 days of the end of each quarter of a Fiscal Year, OHSU’s Project Manager will provide a written report to the EMC covering:  Eligible City Expenses paid by the City during that quarter, Eligible OHSU Expenses paid by OHSU during that quarter, Revenue collected during that Quarter and Net Tram Operating Costs for that quarter. 

SECTION 8 Payment Settlement

Within thirty (30) days of the EMC’s receipt of the report required by Section 7.3, the EMC shall calculate and, as applicable, invoice OHSU and/or the City for the following amounts:

8.1 OHSU shall pay:  (i) its Cost Apportionment Ratio multiplied by the Net Tram Operating Costs for that fiscal quarter, plus (ii) one-quarter of:  its Cost Apportionment Ratio multiplied by the Major Maintenance Reserve annual payment, less (iii) the total of Eligible OHSU Expenses paid by OHSU during that fiscal quarter.  If the result of the above is a positive number, then OHSU shall be invoiced that amount, and if the number is a negative number, then the City shall reimburse that amount (as a positive number) to OHSU.

8.2 The City shall pay:  (i) its Cost Apportionment Ratio multiplied by the Net Tram Operating Costs for that fiscal quarter, plus (ii) one-quarter of:  its Cost Apportionment Ratio multiplied by the Major Maintenance Reserve annual payment, less (iii) the total of Eligible City Expenses paid by the City during that fiscal quarter.  If the result of the above is a positive number, then the City shall be invoiced that amount, and if the number is a negative number, then OHSU shall reimburse that amount (as a positive number) to the City. 

SECTION 9 Cooperation among the parties

The City and OHSU acknowledge that the successful operation of the Tram is contingent upon a close and effective working relationship between the City and its employees, officials and agents, and OHSU and its employees, officials and agents.  The parties agree that they will cooperate to the greatest extent possible to ensure that the Tram is operated as efficiently, reliably and safely as possible.  Notwithstanding anything to the contrary in this Agreement, in the event of any breach of [this Agreement and/or] the Operator Contract, if and to the extent that the breach is attributable to a breach by the Tram Operator of the Operator Contract, then (i) neither the City nor OHSU may bring an action against the other until and unless such party has exhausted all legal and equitable remedies against the Tram Operator, and (ii) each of the City and OHSU shall have a right to compel the other party to this Agreement to join in bringing a claim against the Tram Operator for such breach (“Operator Claim”). The parties shall cooperate fully in pursuing the Operator Claim, but neither party shall be in breach of such obligation by failing to take action which it reasonably believes would be futile or not commercially reasonable.

SECTION 10 Dispute Resolution

10.1 Coordination on a day-to-day basis will occur between the City and OHSU Project Managers.  The timely resolution of any issues arising out of operation of the Tram is of paramount importance.  In the event that a conflict emerges between the respective Project Managers, the disputed issue will be presented to the EMC for resolution and direction.  The EMC will be called together in a timely manner to deal with any such issues or conflicts.
10.2 
Should any dispute arise between the parties concerning this Agreement that is not resolved by mutual agreement or through the EMC process described above, it will be submitted to mediated negotiation prior to any party commencing litigation.  In such an event, the parties to this Agreement agree to participate in good faith in a non-binding mediation process.  The mediator shall be selected by mutual agreement of the parties, but in the absence of such agreement, each party shall select a temporary mediator and those mediators shall jointly select the third mediator who alone shall conduct the mediation.  All costs of mediation shall be borne equally by the parties.

10.3 If the matter cannot be resolved with the aid of the mediator, the dispute shall be submitted to binding arbitration pursuant to ORS 36.600 et. seq. by an arbitrator jointly selected by the parties.  If the parties are unable to agree on the arbitrator, the presiding judge of the Multnomah County Circuit Court shall appoint the arbitrator, provided however, that at the request of either party, arbitration shall be conducted by [insert arbitration service] .  Unless agreed to in writing by the parties, the arbitrator shall not have authority to order specific performance of any obligation or duty of any party to this Agreement or to issue injunctions in connection with the performance of such an obligation or duty.  If such equitable relief is sought, then the party seeking such relief must file its action in Multnomah County Circuit Court.
SECTION 11 Emergency Shutdown Authority

11.1 There are a variety of circumstances when it may become necessary to direct the immediate suspension of Tram operation.  These include, but are not limited to the following:

· Adverse weather conditions such as lightening, high wind speed, and severe icing.

· Natural disasters such as earthquake, wild fire and flooding.

· Risk of physical harm to the Tram and/or users.

· Lockdown of the OHSU Marquam Hill Campus to public safety.

· Electrical, control system or mechanical failure of Tramway components.

· Anomalies found present in the Civil Elements such as unusual deformation or cracking of the structures.

· Any occurrence which poses a risk of physical damage to the Tram

· Any other circumstance where a risk to public safety is posed by continuation of operation of the Tram. 

· In any circumstance when ODOT calls for halt of the operation of the Tram

11.2 Each of the following individuals shall have the authority, acting in good faith and based on the circumstances set forth in Section 11.1 and for reasons related to public safety as highest priority, to order an immediate suspension of Tram Operations:

· Director, City of Portland Office of Transportation or designee;

· President, OHSU or designee; and

· Tram Operator’s principal-in-charge or operator-in-charge.
11.3 None of the above listed individuals will be in any way liable for economic or other damages caused any party as a result of issuance of an emergency shutdown order consistent with this Section 11, so long as, if the Tram Operator gives the order to shut down, such order was reasonable.  Protocols for emergency shutdown and the resumption of Tram Operations will be specified in the Standard Operating Procedure Manual.  All delegation of authority under this Section shall be in writing delivered to other party and the Tram Operator.

SECTION 12 Term of Agreement

This Agreement shall be in full force and effect upon full execution by the parties and shall run for a period of twenty (20) years unless terminated. This Agreement shall automatically renew for an additional period of  twenty (20) years unless the party wishing to terminate the Agreement notifies the other party not less than two (2) years before the original expiration date.  In the event the City elects to not renew this Agreement or this Agreement terminates for any other reason, then following termination of the Agreement and during the remaining useful life of the Tram, the City will operate the Tram continuously during the Base Operating Hours at fares necessary to pay Actual Tram Operating Costs, and OHSU shall have no responsibility for operation or maintenance of the Tram, and no obligation to pay for or contribute to the costs of the Tram Operation or to provide security services, except for the obligation to pay the posted fares for using the Tram which shall be the same fares as charged the general public. City shall have no responsibility to pay for or provide for any alternative transportation for OHSU and/ or the public. The last two  sentences of this Section 12 shall survive termination of this Agreement.

SECTION 13 Termination

13.1   Mutual Agreement of the Parties; or 
13.2      By either party for breach as follows:

13.2.1 Either party may terminate this Agreement for a material breach of the terms of this Agreement by the other party upon 30 days written notice to the other party specifying the nature of the breach, and the other party’s failure to cure such breach within such 30 day period.     If the default is of such nature that it cannot be completely remedied within the 30 day period, no default will occur if the other party commences cure of the default within the 30 day period and thereafter proceeds with reasonable diligence and in good faith to complete cure as soon as possible.

13.2.2 If the party in breach fails to commence cure of the breach within 10 days of its receipt of a notice  of breach and to diligently pursue completion of the cure thereafter, the non-breaching party may without prejudice to any other remedy for default, commence or perform any obligation of the breaching party required to cure the default, and the reasonable cost of performance, including reasonable attorneys’ fees and all disbursements incurred by the non-breaching party in connection therewith, shall be paid by the breaching party to the non-breaching party upon demand, together with interest from the date of expenditure until fully paid at the maximum rate of interest permitted by law.

13.2.3 Notwithstanding the foregoing, upon the occurrence of any default that results in or requires the suspension of operation of the Tram, cure must be commenced within 72 hours of the giving of notice by the non-breaching party to the party in breach specifying the nature of the breach.   With a failure of the breaching party to commence cure within such 10 day period, the non-breaching party may commence and pursue cure of the breach in the manner and with the entitlements described in Section 13.2.2. 

13.3             
Nothing in this Section shall limit the rights of either party to suspend operation of the Tram pursuant to Section 11. 
SECTION 14 PUBLIC FORUM.    The Parties recognize that the Tram, Tramway, and upper and lower stations are not public forums and it is not their intent to open or create a public forum in such places.  To the extent permitted by law, the City may delegate “person in charge” authority to OHSU for purposes of enforcing the City’s trespass laws on the Tram and the upper and lower stations.
SECTION 15 General Provisions

15.1 Complete Agreement.   This Agreement is the complete agreement between OHSU and the City with respect to operation of the Tram and supersedes the MOU but not the Development Agreement.

15.2 Governing Law and Venue. This Agreement is governed by and shall be construed in accord with the substantive laws of the State of Oregon without regard to its conflict of laws provisions.  Any arbitration under this Agreement shall be commenced through the Circuit Court of Multnomah County.

15.3 Amendments.  This Agreement may not be changed, modified or altered except by written amendment executed by the parties, except for amendments approved by the EMC pursuant to Section 2.3 of this Agreement which shall be self-executing upon EMC approval.  The Chief Administrative Officer (or person of comparable authority) of each party shall have authority to enter into an amendment and restatement of  this Agreement whenever they deem it appropriate for ease of administration or clarity.  
15.4 Waiver of Breach.  No waiver of breach of any provision of this Agreement shall operate as a waiver of any subsequent breach of the same or any other provision.

15.5 Assignment.  Neither OHSU nor the City shall assign or subcontract any of its rights or responsibilities under this Agreement, except as agreed to herein, without obtaining prior mutual agreement in writing.  Any attempted assignment without prior mutual written consent shall be void.

15.6 No Third Party Beneficiaries.  Nothing in this Agreement shall create any legal right or inure to the benefit of any third party not a signatory to this Agreement, including without limitation the Tram Operator.
15.7 Relationship to Development Agreement.  This Agreement is not and shall not be interpreted as a modification to the Development Agreement.

15.8  
Unavoidable Delay.   A party (hereafter “Obligated Party”) hereto shall be excused from performing any of its obligations or undertakings provided in this Agreement (except any of its obligations to pay any sums of money under the applicable provisions hereof) for so long as the performance of such obligation is prevented or delayed by any cause which is beyond the control of such party, including but not limited to such of the following: Acts of God; fire; earthquake; flood; explosion; action of the elements; war; invasion; insurrection; riot; mob violence; sabotage;  acts of terrorism: malicious mischief; inability to procure or general shortage or rationing or regulation of labor, equipment, facilities, sources of energy (including, without limitation, electricity, gas, gasoline or steam), materials or supplies in the open market; failure of transportation; strikes; lockouts; action of labor unions; condemnation; requisition; or order of government or civil or military or naval authorities; [provided, however, that the Obligated Party shall not be entitled to relief under this Section by reason of any event or circumstance unless such party shall have  diligently attempted to perform its obligations by alternative means unaffected by the event or circumstance giving rise to the delay, if any.] 

15.9
Attorneys Fees and Costs.  In the event that any proceeding, including arbitration, is instituted to enforce or interpret the terms of this Agreement, the prevailing party shall, in addition to any other relief, be entitled to recover from the losing party reasonably attorneys’ fees and costs incurred in connection with arbitration, at trial, upon any appeal and on any petition for review.   In calculating attorneys’ fees to be awarded pursuant to this Section, if a prevailing party utilizes in-house counsel, that party is entitled to recover the reasonable market value of the services provided by in-house counsel in and related to the proceeding.
15.10 Notices.  Any notice required or contemplated by this Agreement shall be made in writing and given by hand delivery, fax or by first class mail as follows:

If to OHSU:
Oregon Health and Science University
Attn:  South Waterfront Project Director
Mail Code L101
3181 SW Sam Jackson Park Road
Portland, OR 97239
FAX:  (503) 494-8935

With a copy to:
Oregon Health and Science University
Attn:  General Counsel
Mail Code L585
3181 SW Sam Jackson Park Road
Portland, OR  97239
FAX:  (503) 494-0917

If to City:
Portland Office of Transportation
Attn:  Susan D. Keil, Director
1120 SW Fifth Avenue, Suite 800
Portland, OR 97204
FAX:  (503) 823-7371

Any notice shall be effective upon delivery to the addressee at the address set forth above.  A party may change its address for notices by notice to the other party.

15.11
Further Agreements.  The parties are aware of certain issues that are tangential to Tram Operations, such as storm water discharge from the lower station, and the Director, Portland Office of Transportation is hereby delegated authority by the City to take any action or execute any documents necessary to effectuate the purposes of this Agreement, including without limitation, entering into an agreement regarding storm water discharge.   

IN WITNESS WHEREOF, the parties have executed this Agreement to be effective on the date as set forth above.

APPROVED:

	CITY OF PORTLAND


By:








Tom Potter, Mayor
	OREGON HEALTH AND SCIENCE UNIVERSITY


By:








Peter O. Kohler, M.D., President

	Attest:







Gary Blackmer, City Auditor
	

	Approved as to Form:







City Attorney
	Approved as to Form:







General Counsel
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EXHIBIT ‘B’
GENERAL SCOPE OF SERVICES
INDEPENDENT ROPEWAY ENGINEER

The primary duty of the Independent Ropeway Engineer (IRE) will be to perform an independent audit of the Portland Aerial Tram following the requirements for an ‘Annual General Inspection’ per the most current ANSI B77.1 standard. 

While the requirements of ANSI B77.1 require an annual inspection, the contract with the IRE will require two inspections per year, one announced and one unannounced.  The announced inspection will be conducted in conjunction with any annual brake test procedures involving loaded carriers required by the manufacturer so that the IRE may observe the brake test procedures and results.  The IRE will coordinate with the Tram Operator and OHSU in advance regarding any period of time required during the inspection during which the tram will be unavailable for public operation.

The IRE will report all findings in a written report to the Director of the Portland Office of Transportation (“Director of Transportation”).  The report will be limited to items that are not in compliance with the ANSI B77.1 standard and/or the manufacturer’s maintenance and operations manuals.  Items that present an immediate threat to public safety will be reported immediately to the Director of Transportation, OHSU and the Tram Operator together with a recommendation for immediate action to be taken regarding continuance of Tram operations.

The report will, at a minimum include:

a. A review of the items listed in the previous report and update on their status, if required.

b. A numbered list of items found not in compliance with ANSI B77.1 and/or the manufacturer’s maintenance and operations manual.

c. For each numbered item, a reference to the particular section of ANSI B77.1 or manufacturer’s documents that apply to the item not in compliance.

d. A recommended time frame for correction of the item not in compliance.

The report shall be forwarded to the Director of Transportation, OHSU and the Tram Operator no later than three days after completion of the announced or unannounced inspection.

In addition to the duties listed above, the IRE will investigate as he or she deems appropriate any concerns forwarded by employees of the Tram Operator, OHSU or the City regarding safety of Tram operations, maintenance or other procedures.  The IRE will file a separate report and recommendation for resolution with the Director of Transportation.

Minimum Professional Requirements for  the Independent Ropeway Engineer are as follows:

· Licensed as a Professional Engineer in the State of Oregon.

· Demonstrated experience with reversible aerial tramways that transport passengers.  The applicant shall document his or her type and depth of experience.

· Has performed a minimum of 100 ‘Annual General Inspections’ for use by an Authority Having Jurisdiction as defined in ANSI B77.1 on aerial ropeways that transport passengers (i.e. chairlifts, gondola, reversible aerial tramways).  The applicant shall document experience by location and type of aerial ropeway for a minimum of a five-year timeframe (does not need to be consecutive years).

· Has performed a minimum of 5 ‘Annual General Inspections’ on reversible aerial tramways.  The applicant shall document experience by listing the location and time of each ‘Annual General Inspection’ on a reversible aerial tramway.
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