EXHIBIT 1.1

DEFINITIONS

The following defined terms have the following defined meanings when used in this Operating Agreement or any of the Related Agreements.  Where a term is defined in more than one document, it has the meaning for a particular document given to it in that document.

Defined terms may be used together, and when so used will have the combined meaning of the two terms.  For example, BPCLB Affiliate means an Affiliate of BPCLB.  A defined term which is used as a noun may also be used as a verb, or similar transformation and when so used the term will have the original meaning changed to fit its use.  For example, Repair may also be used as a verb.  When a defined term is defined in the body of the Operating Agreement, that definition will not be repeated below but will be cross-referenced to the Section where it is defined.
1.  “AAA Baseball Team” means a professional baseball team of the highest classification in the NAPBL, inferior in classification only to MLB, which is owned by BPCLB.

2. “Admission Tax” is defined in Section 5.1
3. “Advertising” is defined in Section 7.3.1
4. “Affiliate” means an entity that is controlled by a Party, an entity that controls a Party, or an entity under common control with a Party and control means the power to govern an entity.

5. “Agreement” means this Operating Agreement for PGE Park.

6. “Alcohol Policy” is that policy defined in Section 4.6.10 and set forth in Exhibit 4.6.10
7. “Arbitration Association” is defined in Section 17.4
8. “BPCLB” means Beavers PCL Baseball, LLC.
9. “BPCLB Event of Default” is defined in Section 16.1.1
10. “BPCLB Mitigation Measures” means those traffic mitigation measures to be undertaken by BPCLB in accordance with the CTMP, described on Exhibit 4.6.3.1
11. “BPCLB Negligence” means negligence on the part of BPCLB, BPCLB Related Persons, or BPCLB’s contractors.

12. “BPCLB Preventive Maintenance Plan” means an annual preventive maintenance plan to be to be developed, submitted, and implemented by BPCLB in accordance with Section 4.9.7
13.  “Business Days” means all days when City offices are scheduled to be open to the public for business.

14. “Capital Improvement” is defined in Section 4.9.5 

15.  “Change of Control” is defined in Section 13.1.3
16. “City Council” means the City Council of the City of Portland, Oregon.

17. “City Event of Default” is defined in Section 16.2.1
18. “City Mitigation Measures” means those traffic mitigation measures to be undertaken by the City in accordance with the CTMP, set forth on Exhibit 4.6.3.1
19.  “City’s Share of Ticket Revenues” is defined in Section 5.1.2
20. “City” means the City of Portland, a municipal corporation.

21. “Code Hearings Officer” means the City’s Code Enforcement Hearings Officer identified in Chapter 22 of the Portland Municipal Code.

22. “Collected City Share of Ticket Revenue” is defined in Section 5.1.3
23. “Community Event” means a non-commercial, community-oriented event taking place at the Stadium, which is sponsored by or primarily benefits a non-profit organization.  A Community Event need not offer free admission.

24. “Comparable Facilities” means those facilities described on Exhibit 4.3.2.1
25. “Condemnation” is defined in Section 11.1.1
26. “Consulting Engineer” is defined in Section 4.9.6
27. “Control” is defined in Section 13.1.3
28. “CTMP Mitigation Measures” means those traffic mitigation measures included in the CTMP and described on Exhibit 4.6.3.1, and any amendments thereto.

29. “CTMP” means the Comprehensive Transportation Management Plan defined in Section 4.6.3.1
30. “Damages” is defined in Section 9.1.1
31. “Default Interest” means the Prime Rate plus four (4) percentage points.

32. “Direct Expenses” means actual expenses incurred as a proximate result of an Event, but not an allocation of overhead or administrative expenses.

33. “Direct Labor” means full or part-time employees of BPCLB or a labor provider which provide labor services to promoters of Events at the Stadium.

34. “Dispute Resolution” is defined in Section 17
35. “Dispute” is defined in Section 17
36. “Early Termination Date” is defined in Section 3.2
37. “Early Termination” is defined in Section 3.2
38. “Effective Date” means that date first stated above in this agreement.

39. “Equitable Proceeding” is defined in Section 17.7
40. “Event of Default” means a default of this Agreement as set forth in Sections 16.1 and 16.2 of the Agreement.
41. “Event” means any spectator or other event taking place at the Stadium.

42. “Exempt Tickets” is defined in Section 5.1.4
43. “Force Majeure” means any matter beyond the reasonable control of a party (financial inability excepted), including, without limitation, weather, labor unrest, labor disputes, picketing, failure of utilities, transportation shortages, energy shortages, governmental action or inaction, rationing, inability to obtain permits or third-party approvals, war, acts of terrorism, acts of vandalism, civil commotion, insurrection, local or national emergency, acts of God, natural disasters, or other casualty.

44. “GAAP” means generally accepted accounting principles.

45. “Good Neighbor Agreement” is defined in Section 4.6.2
46. “Governmental Authority” means any federal, state, regional, local or municipal government, municipal corporation, department, agency, district, court, tribunal, or other instrumentality having jurisdiction over the matter(s) in question.

47. “Hazardous Substance” means any hazardous or toxic substance, material, or waste, including but not limited to, those substances, materials and wastes listed in the United States Department of Transportation Hazardous Materials table (49 CFR 172.101) for the United States Environmental Projection Agency as hazardous substances (40 CFR Part 302) or those hazardous substances, materials and wastes regulated under Oregon law, petroleum products, or any other substances, materials or wastes that are or become regulated under any applicable local, state or federal law relating to the protection of human health or the environment.

48. “Impositions” means all taxes, including without limitation admissions taxes, parking taxes, sales taxes, gross receipts taxes, compensating or other retail excise taxes, special and general assessments, use and occupancy taxes, rent taxes, possessory interest taxes, excises, levies, license and sales and permit fees and taxes of general application and all other charges of general application which shall during the Term of the Agreement be assessed, levied, charged, confirmed or imposed by any Governmental Authority, or which accrue or become due or payable on account of or become a lien on or against the Stadium or any portion thereof, or any interest in the Stadium.

49. “Index” means the Consumer Price Index for All Urban Consumers (CPI-U), Portland-Salem, All Items (1982-1984 = 100), issued by the Bureau of Labor Statistics of the United States Department of Labor.  If the CPI-U ceases to use the 1982-1984 average equaling 100 as the basis of calculation, or if a change is made in the term or number of items contained in the CPI-U, or the CPI-U is altered, modified, converted or revised in any other way, then the determination of the CPI Change shall be made with the use of such conversion factor, formula, or table for converting such index as may be published by the Bureau of Labor Statistics.  If the CPI-U is no longer published by the Bureau of Labor Statistics, than any substitute or successor index published by said Bureau or other governmental agency of the United States will be used, as shall be agreed upon by the City and  BPCLB, and, if agreement cannot be reached the matter will be subject to Dispute Resolution.

50. “Indexed” means adjusting a dollar value by the percentage change in the Index from the December 31 immediately preceding a “reference date” to the December 31 immediately preceding the Operating Year in which the “adjustment date” occurs.  Unless another reference date is identified when the term “Indexed” is used (e.g., “Indexed as of the Effective Date”), the reference date is January 1, 2005.  Unless another “adjustment date” is indicated, adjustment dates are anniversaries of the reference date.  The dollar value is Indexed annually.

51. “Laws” means any applicable governmental rule, regulation, code, law, statute, ordinance, order, policy, or similar binding pronouncement enacted by any local, state, or federal government agency, bureau, department, or government.

52. “License Fee” is defined in Section 5.2
53. “License to Use Easement” means that License to use the MAC Easement which the City has given PBCLB for the duration of the Operations Term.

54. “Little Miller Act” means ORS 279.526, et. seq.
55. “MAC Easement” means the Multnomah Athletic Club Easement entered into between the City and MAC.
56. “MAC Site” means that portion of the Stadium site which is owned by the MAC and over which the City holds an easement, subject to the Permitted Encumbrances as defined in the Redevelopment Agreement.

57. “MAC” means the Multnomah Athletic Club.

58. “Maintenance and Repair Standard” is defined in Section 4.9.3.1
59. “Maintenance” is defined in Section 4.9.3.2
60. “MLB Final Authorization” means the governing body of MLB taking final action awarding an MLB franchise to the Portland area with a firm year for the commencement of that team’s home season in the Portland area, or the governing body of MLB taking final action to relocate an MLB franchise to the Portland area, with a firm year for the commencement of that team’s home season in the Portland area..

61. “MLB” means Major League Baseball.

62. “MLS” means Major League Soccer.
63. “Naming Rights Agreement” is referenced in Section 7.1.2
64. “NAPBL” means the National Association of Professional Baseball Leagues.

65. “NBA” means National Basketball Association.

66. “NFL” means National Football League.

67. “NHL” means National Hockey League.

68. “Non-Exempt Tickets” is defined in Section 5.1.6
69.  “Operating Year” means the period of time from January 1 to December 31 of a calendar year, unless the first Operations Term commences on a date other than January 1 and in that event the first Operating Year is the first calendar year after the partial Operating Year.

70. “Operational Goals” is defined in Section 4.3.3
71. “Oversight Committee” means the committee charged with selecting those Community Events to take place at the Stadium each year.

72.  “Parties” means the City and BPCLB.

73. “Party” means either the City or BPCLB.

74.  “Performance Standards” means those standards that BPCLB must meet in performing its obligations under the Agreement and which are described in Section 4.3
75. “Permitted Encumbrances” means those encumbrances set forth in Exhibit 15.1.5
76. “Person” means an individual, corporation, partnership, joint venture, limited liability company, municipal government, association or any other entity that has the power to contract.

77. “Personal Property” means movable items of property located at the Stadium and not included in Stadium Equipment.

78.  “Portland City Charter” or “Charter” means the Charter of the City of Portland, Oregon.

79. “Preventive Maintenance Plan” is defined in Section 4.9.8
80.  “Principal” is defined in Section 13.1.4.1
81. “Public Goals” is defined in Section 4.6
82. “Reasonable Efforts” means the taking, in good faith, of reasonable actions under the circumstances presented to accomplish an objective, whether or not the objective sought is accomplished.  With respect to the City, the notion of reasonable actions allows the City to take into account adopted statutes, ordinances, policies and goals, to the extent reasonably applicable to the operation of the Stadium and consistently applied.

83. “Related Persons” means with respect to a Party, the entities that are part of that Party or Persons who are elected officials, officers, members, directors, employees, or agents of such Party or its constituent entities.

84. “Repair” is defined in Section 4.9.4
85. “Restoration” is defined in Section 11.4
86.  “Stadium Agreement” is defined in Section 14.1.1
87. “Stadium Equipment” is defined in Section 4.12.1
88. “Stadium” is defined in the Recitals.

89. “Structural Repair” is defined in Section 4.9.9
90. “Substantial Portion” is defined in Section 11.1, for the purposes of Section 11 only.

91. “Teams” is defined in the Recitals.

92. “Term” is defined in Section 3.1.1
93. “Termination Date” is defined in Section 3.1.1
94. “Tickets Sold” is defined in Section 5.1.2
95. “Transfer” is defined in Section 13.1.2
96. “USL” means United Soccer League
97. “Violation” is defined in the Good Neighbor Agreement.

Exhibit 2.3

LICENSE TO USE EASEMENT AGREEMENT
DATED:
January 1, 2006

BETWEEN:
CITY OF PORTLAND, OREGON, a

municipal corporation of the State of Oregon
("City”)

AND:
BEAVERS PCL BASEBALL, LLC

a Delaware Limited Liability Company
("BPCLB")

Recitals:

The City is the owner of PGE Park located at SW 18th Avenue and SW Morrison Street (the "Stadium").  The City has easements to use property owned by the Multnomah Athletic Club (the “MAC”), located adjacent to the Stadium (the "Easement Area"), based upon an easement recorded March 6, 1967 at Book 550, Page 1008 of the Official Records for Multnomah County, State of Oregon (the “Easement”).  The Easement Area is described in the Easement.  The easement to use property owned by the MAC was clarified and modified by a document entitled AGREEMENT TO CLARIFY AND MODIFY EASEMENTS entered into on July 2, 2000 by and between the City of Portland and the MAC.  

In order to allow BPCLB to perform its obligations under the Operating Agreement, BPCLB desires and the City is willing to grant a license to use the Easement Area, subject to the terms and conditions contained herein.

Agreements:

NOW, THEREFORE, for the consideration set forth in the Operating Agreement, the City and BPCLB agree as follows:

98. LICENSE TO USE EASEMENT AGREEMENT
4.1 License.  The City hereby grants BPCLB and its employees, agents, and Retained Parties, during the term (as defined in Section 2 below), the right to use the Easement Area for the operation of the Project Site, on the terms and conditions contained in the Operating Agreement.  

1.2
Limitations.  The foregoing License to Use Easement Agreement (hereinafter, “License”) is subject to the rights of the City to come onto and use the Easement Area as set forth in the Operating Agreement.  The License granted to BPCLB is nonexclusive and BPCLB has no possessory or real estate interest in the Easement Area.  This License does not grant BPCLB a leasehold estate in the Easement Area.

99. TERM
The term of this License shall commence on the date first set forth above (the "Effective Date") and continue until terminated pursuant to the Operating Agreement, as applicable.

100. COMPLIANCE WITH OTHER AGREEMENTS
BPCLB shall conform to and comply with all requirements and obligations of the Easement, the Agreement to Clarify and Modify Easements, and the Operating Agreement.  The terms of the aforesaid agreements are incorporated by reference.  A breach of the foregoing agreements shall be a default of this License.  BPCLB shall indemnify, defend and hold harmless the City and the City Related Persons for, from and against Damages which may be imposed upon, incurred by, or asserted against the City or the City Related Persons by reason of BPCLB’s breach of any of the foregoing agreements.

101. REMEDIES AND TERMINATION
4.1 Remedies Upon Default.  Upon BPCLB’s breach of this Agreement, the Easement, the Agreement to Clarify and Modify Easements or the Operating Agreement, the City shall be entitled to pursue all available and legal and equitable remedies, including, without limitation, injunctive relief, specific performance, damages, termination or any other remedy available under the Operating Agreement, as applicable.

4.2 Condition on Termination.  Immediately upon termination of this Agreement, BPCLB shall abandon use of the Easement Area and shall comply with requirements for vacation and restoration of the Easement Area set forth in the Operating Agreement, as applicable.  All obligations of BPCLB not completed prior to termination of this Agreement shall survive termination.

102. GENERAL PROVISIONS 
5.1 Defined Terms.  Capitalized words, which are not the first word of a sentence, are defined terms.  Some defined terms are defined in the text of this Agreement and other defined terms used in this Agreement are defined in the Operating Agreement.
5.2 Relationship of Parties.  No provision of this License shall be construed to create a partnership or joint venture relationship, an employer-employee relationship, a landlord-tenant relationship, a principal-agent relationship, or any other relationship between City and BPCLB other than that of licensor and licensee.

IN WITNESS WHEREOF, BPCLB and City have executed this License To Use Easement Agreement as of the date first set forth above.

City:
CITY OF PORTLAND, OREGON, a municipal corporation of the State of Oregon



By:


Its:
Mayor


By:


Its:
City Auditor


APPROVED AS TO FORM:


By:



Linda Meng, City Attorney

STATE OF OREGON
)





) ss.

County of Multnomah

)

The foregoing instrument was acknowledged before me on this _____ day of __________, 2006 by the HonorableTom Potter, who is the Mayor of the City of Portland, Oregon, a municipal corporation of the State of Oregon, on behalf of the City of Portland.



Notary Public for Oregon
My Commission Expires:


STATE OF OREGON
)





) ss.

County of Multnomah

)

The foregoing instrument was acknowledged before me on this _____ day of __________, 2006 by ________________________, who is the Auditor of the City of Portland, Oregon, a municipal corporation of the State of Oregon, on behalf of the City of Portland.



Notary Public for Oregon
My Commission Expires:


BPCLB:
BEAVERS PCL BASEBALL, LLC

a Delaware Limited Liability Company

By: 
 




By:  John Cunningham, President and General Manager

STATE OF OREGON
)





) ss.

County of Multnomah

)

The foregoing instrument was acknowledged before me on this _____ day of __________, 2006 by John Cunningham, President and General Manager of BEAVERS PCL BASEBALL, LLC, a Delaware Limited Liability Company. 



Notary Public for Oregon
My Commission Expires:


	EXHIBIT 4.3.2.1

	Comparable Facilities

	
	

	Stadium
	Franchise

	Isotopes Park
	Albuquerque

	Security Service Field
	Colorado Springs

	Grizzlies Stadium
	Fresno

	Principal Park
	Iowa

	Cashman Field
	Las Vegas

	AutoZone Park
	Memphis

	Greer Stadium
	Nashville

	Zephyr Field
	New Orleans

	SBC Bricktown Ballpark
	Oklahoma

	Rosenblatt Stadium
	Omaha

	The Dell Diamond
	Round Rock

	Raley Field
	Sacramento

	Franklin Covey Field
	Salt Lake

	Cheney Stadium
	Tacoma

	Tucson Electric Park
	Tucson


EXHIBIT 4.6.3.1
	PGE Park CTMP Mitigation Measures

	CTMP
	

	Mitigation Measure
	Responsibility to Perform

	
	

	On Street Parking Management
	

	
Goose Hollow


Signing
	City

	

Enforcement
	City

	
NW Portland
	

	

Signing
	City

	

Enforcement
	City

	
	

	Highway signage
	City/ODOT

	
	

	
	

	City street signage
	City

	
	

	Pedestrian guide signage
	City

	
	

	Information Brochures
	BPCLB

	
	

	Temporary street closures
	BPCLB/City


EXHIBIT 4.6.10

ALCOHOL MANAGEMENT POLICIES

The following policies apply to patrons, as well as to all users of the facilities including employees, promoters, tenants, contractors, exhibitors and sponsors.

1. The only alcohol permitted on premises is that dispensed by the operator’s contracted food services, or allowed by licensee contract.  All alcohol not sold on premises by the operator’s contracted food services or allowed by licensee contract shall be subject to confiscation.

2. The operator reserves the right to deny ticket sales or admission to, or evict any individual who appears obviously intoxicated.

3. Anyone attempting to smuggle alcoholic beverages into PGE Park will not be admitted.  

4. All alcohol service will abide by OLCC policies and procedures.

5. Prior to each season, all alcohol vendors and servers will be briefed on PGE Park/OLCC alcohol policies and procedures and be required to sign a form confirming that they understand these policies and procedures and that they will assume responsibility for their actions in accordance with these policies and procedures.

6. ID will be checked at each purchase of alcohol for all patrons who are under the age of 30.

7. Drink purchase limit will be two per purchase.  Patrons are only allowed to have 2 drinks in their possession at a time.  This limit may be decreased depending on the event.  This will be monitored by usher staff.

8. Alcohol is not to be dispensed to intoxicated patrons.

9. Alcoholic beverages shall not be sold to, consumed by, or otherwise allowed to be in the possession of a minor.

10. Dispensed alcohol is to be consumed on designated areas and is not to leave PGE Park.

11. Stadium Management will stop alcohol sales at events at the following times:



Football:
5 minutes left on clock in 3rd quarter



Baseball:
Beginning of the 8th inning



Soccer:

20 minutes left on clock in the 2nd half



Concerts:
30 minutes prior to end of concert

12. Building Management reserves the right to discontinue alcohol service at any time.
Exhibit 4.9.12.4.6

Capital Improvements

A. City Responsibility 

The parties have entered into this Agreement with the understanding and the expectation that the City is committed to owning a safe, modern and first-class Stadium, taking into consideration the age of the Stadium and prior improvements made to it.  The City recognizes and agrees that regular capital improvements will need to be made by the City to the Stadium. 

The City will pay for upgrades to the stadium’s concessions equipment up to a maximum amount of $125,000.  All concessions equipment purchased will become City property and the Operator will cooperate with City staff in installing City property tags on the purchased equipment.   The Operator will obtain City approval prior to making equipment purchases and will invoice the City once concession equipment is approved and purchased.  

B. BPCLB Responsibility

BPCLB wants to undertake certain tenant improvements to PGE Park, including the conversion of the eight suites on the fourth level to office and conference space.    In carrying out the tenant improvements, the Operator must comply with the following conditions:      

1. The work on these tenant improvements must comply with Oregon prevailing wage requirements.

2. Existing overhead doors are to remain in place and the conversion is to be performed to facilitate the re-conversion back to suites at some future date.

3. The platform area on the fourth level of suites is not to be walled in for conference space.

4. During the five years of the Operating Agreement, the City will not pay for additional office/conference space improvements, nor will the City pay for converting the fourth level areas back to suites. 

5. All furniture and fixtures removed from the suites to accommodate the remodel must be stored in a manner approved by the City, and reuse of the furniture and fixtures must be approved by the City. 

6. BPCLB will submit drawings and plans for the tenant improvements for City approval prior to start of construction.  The City will have the final approval authority on the design of the modifications to PGE Park.  Any changes in the scope of the tenant improvements must be approved by the City. 

C. Turf Replacement

The City and Operator agree to periodic testing of the turf to measure changes in the condition of the turf.   Testing is to be conducted in compliance with ASTM F1936.  

The safety of athletes playing sports at PGE Park shall be the primary factor when assessing the condition of the turf and making the determination as to when the surface should be replaced.  Parties will rely on the safety standards contained in the ASTM testing protocols in forming conclusions on the safety of the turf.     

The City and Operator agree that an isolated reading exceeding the ASTM safety standard does not constitute sufficient evidence that the surface is no longer safe.  The City and Operator also agree that making repairs to the turf may be an appropriate remedy in some situations.     

The City, at its sole cost and expense, (subject to the reasonable consent of BPCLB) will replace the existing field turf with a surface which is suitable for the intended uses of PGE Park and which meets ASTM safety standards.

Disagreements over the testing of the existing turf and replacement of the existing turf are subject to the Dispute Resolution process contained in the Operating Agreement. 
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EXHIBIT 15.1

QUALIFICATIONS AND INDEMNIFICATIONS RELATING TO CITY’S REPRESENTATIONS AND WARRANTIES

The City’s representations and warranties contained in Section 16.1 are qualified as follows:

1.
No representation or warranty is made regarding the effect on the enforceability of the Operating Agreement of federal or state Laws regarding regulation of competition, or the compliance with such Laws.

2.
The validity and enforceability of the Operating Agreement may be limited by the application of Section 2-105(a)(3) of the City Charter.

3.
The validity and enforceability of the Operating Agreement may be limited by the U.S. Constitution and the Oregon Constitution to the extent they afford citizens rights of speech and assembly at publicly-owned facilities.


1
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