ORDINANCE No.  179787
Consent to transfer of franchised telecommunications facilities from Tyco Telecommunications (US), Inc. to WilTel Communications, LLC  (Ordinance)

The City of Portland ordains:

1. In 2000, the City Council granted a franchise to Williams Communications Inc., now known as WilTel Communications, LLC ("WilTel"), to construct a telecommunications system in the City's streets.  Ordinance No. 175063, passed November 8, 2000 (subsequently amended by Ordinance No. 178002).

2. In 2002, the City Council granted a franchise to Tyco Networks (US) Inc., now known as Tyco Telecommunications (US) Inc. (“Tyco”), to construct a telecommunications system in the City's streets.  Ordinance No. 176503, passed May 22, 2002.

3. WilTel and Tyco coordinated construction of their telecommunications systems and a portion of their facilities were placed in a single, shared trench which extends from the intersection of SW Park and SW Stark, north on NW 9th to NW Front Avenue, east under the Fremont Bridge, and north along the Union Pacific railroad tracks to Kelley Point Park.  Tyco also built a segment outside this joint trench from the intersection of NW 9th and Davis to NW 12th and Burnside, a distance of approximately 1,195 feet.

4. In June, 2005 Tyco and WilTel entered into a Purchase and Sale agreement under which WilTel was to acquire Tyco’s physical assets in the joint trench and the segment from NW 9th and Davis to NW 12th and Burnside (the “agreement”).  The assets were also described in the agreement.  This transaction closed in August, 2005.

5. On August 16, 2005, the City of Portland received a letter from Tyco and WilTel requesting the City Council’s consent to transfer of selected franchised telecommunications facilities under the agreement.

6. Tyco’s franchise with the City contains a condition that no portion of the franchised telecommunications system may be transferred without the prior consent of the City Council as expressed by ordinance.  Ordinance No. 176503, Section 15.
7.
WilTel's franchise with the City provides that telecommunications facilities acquired by WilTel may be subject to the franchise, upon approval by the City Council. Ordinance No. 175063, Section 6.5.
8.
Staff recommends that the City Council consent to WilTel’s acquisition of Tyco’s physical assets within specified City streets, as described in the agreement on file with the City’s Office of Cable Communications and Franchise Management. The City Council’s consent should be conditioned upon the acquired facilities being subject to the terms of WilTel's franchise, including but not limited to the payment of franchise fees and submission of appropriate insurance and bonds. 

NOW, THEREFORE, the Council directs:

a. Pursuant to Charter Section 10-216, Section 15 of Ordinance No. 176503, and Section 6.5 of Ordinance No. 175063, and in reliance upon Tyco's representations, consent is given to the transfer of selected physical assets from Tyco Telecommunications (US) Inc., to WilTel Communications, LLC.

b. WilTel Communications, LLC has provided the City with written notice that the transfer of control and ownership of the physical assets has been completed.  WilTel Communications, LLC shall be responsible for performing, complying with and assuming all of the covenants, duties, obligations and liabilities with regard to those assets under the franchise granted to WilTel Communications, LLC by Ordinance 175063 as amended by Ordinance No. 178002.  The Office of Cable Communications and Franchise Management may request Wiltel to provide additional documentation regarding assumption of the transferred telecommunications facilities and Wiltel’s assumption of responsibilities for future performance of franchise obligations.

c. Within 30 days after this ordinance becomes effective, WilTel Communications, LLC shall file in the Office of the Auditor of the City of Portland a written acceptance of this ordinance meeting the approval of the City Attorney.  Such acceptance shall be unqualified and shall be construed to be an acceptance of all the terms, conditions and restrictions contained in this ordinance.  A failure on the part of WilTel Communications, LLC to file such written acceptance within such time shall be deemed a rejection and abandonment, and this ordinance shall thereupon be null and void.

d. Upon the filing of an acceptance hereunder by WilTel Communications, LLC in a form satisfactory to the City Attorney, the City thereafter releases and discharges Tyco Telecommunications (US) Inc. from any further obligations or liabilities regarding the franchised assets transferred to WilTel Communications, LLC.
Passed by the Council: November 30, 2005
GARY BLACKMER
Auditor of the City of Portland
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