
AGREEMENT FOR STORAGE OF FIRE BUREAU PERSONAL WATERCRAFT

This AGREEMENT (“Agreement”) is entered into this _____ day of September, 2005, between Oregon Maritime Museum (“OMM”) and City of Portland, acting by and through the Portland Fire & Rescue (“PF&R”).

1.
Agreement.  OMM grants permission to PF&R to store its Personal Water Craft (PWC) on the OMM barge located on the Willamette River Waterfront, near 115 SW Ash Street, Portland Oregon.

2.
Term.  This Agreement will commence on ______________, 2005, and continue until June 30, 2010, or until such time that the OMM Barge is relocated on the river, whichever is sooner.

3.
Termination.  Either party may terminate their participation in this Agreement at any time by giving thirty (30) days notice in writing of the intention to do so to the other party.

4.
Condition of Barge.  PF&R will have the opportunity to inspect the barge prior to execution of this Agreement to determine its condition and suitability for use and may additionally arrange for the inspection of the Barge by a surveyor or similar technical representative of its choice.  In executing this Agreement, PF&R acknowledges that it is relying upon its own inspection and that it accepts the Barge on an ‘AS IS” basis.  PF&R acknowledges that OMM HAS GIVEN NO WARRANTY OR REPRESENTATION OF ANY KIND, EITHER EXPRESS OR IMPLIED, REGARDING THE CONDITION OF THE BARGE OR ITS SUITABILITY FOR PF&R’S PURPOSES AND OMM WILL NOT BE HELD TO ANY WARRANTY, EXPRESS OR IMPLIED, IN REGARD TO THE BARGE. OMM WILL NOT BE RESPONSIBLE IN ANY MANNER FOR SAFEKEEPING OR CONDITION OF THE BARGE OR ANY ASSOCIATED FACILITIES OR ACCESS STRUCTURES. PF&R RELEASES OMM FROM ANY DAMAGE OR LOSS TO PF&R’S PWC REGARDLESS OF ANY CONTRIBUTORY FAULT OR NEGLIGENCE OF OMM.  OMM IS NOT A BAILEE OF THE PWC AND DOES NOT PROVIDE ANY SERVICE RELATING TO STORAGE OF THE PWC.  OMM WILL MAKE A DESIGNATED SPACE ON THE BARGE, AND ACCESS TO THAT SPACE, AVAILABLE TO PF&R, AND PF&R IS SOLELY RESPONSIBLE FOR THE MANNER IN WHICH THE PWC IS STORED AND ANY SECURING OR SECURITY DEVICES FOR SAFE STORAGE.

5.
Insurances.  PF&R will, at its sole cost, provide and maintain during the Term of this Agreement, the following required insurances:

(a)
Commercial general liability coverage for bodily injury, death and property damage in limits of not less than $5,000,000.00 in respect of any one occurrence;

(b)
Workers’ compensation insurance to the extent required by state and federal law including, without limitation, coverage under the Longshoremen and Harbor Workers’ Compensation Act, provided that to the extent permitted by applicable law, PF&R may self-insure its liabilities to its employees; 

(c) Protection and indemnity insurance on the PWC, including coverage for pollution liability and wreck removal in the amount equal to the value of the PWC, but in no event less than $5,000,000.00 for any one occurrence; and 

(d) Prior to the PWC’s arrival at the Barge, and yearly thereafter for so long as PF&R is using the barge for its PWC, PF&R will provide OMM with certificates of insurance evidencing the above coverages; and will name OMM as a co-insured with waiver of subrogation.  All deductibles under any such insurance are for PF&R’s sole account. 

(e) In the event that PF&R elects not to carry a required insurance, which PF&R may do at its option, PF&R will be deemed the insurer or self-insurer, will accept and pay all claims, up to its statutory limits, which would otherwise be covered by a required insurance, will provide to OMM the same waiver of subrogation or claim as would have occurred under a required insurance, and will to the extent permitted by law indemnify and hold harmless (including costs and legal fees) OMM from any loss, damage, claim, liability and/or suit which would have been covered by such insurance. 

6.
PF&R’s Obligations.

(a)
PF&R will ensure that PF&R: (i) periodically inspects the PWC; (ii) at all times exercises due diligence to ensure that the PWC is safely and securely stored; and (iii) during the term of this Agreement, will comply with all applicable laws and regulations (including environmental laws) insofar as use of the Barge is concerned. 

(b)
PF&R will not construct any improvements, alterations or changes to the Barge without the written consent of OMM, will not conduct major repairs or alterations to the PWC while on the Barge without the express written consent of the OMM. Minor maintenance to the PWC while on the Barge, performed by PF&R, is permitted.

(c)
PF&R will use its best efforts to ensure that its employees, agents, subcontractors, invitees or third parties with whom it has a contractual relationship do not park on OMM’s property or use OMM’s property in any manner or for any purpose whatsoever without OMM’s prior written consent.  

7. Attorneys’ Fees.  In any legal proceeding brought to construe or enforce the terms and provisions of this Agreement, the successful or prevailing party will be entitled to recover its reasonable attorneys’ fees, costs and expenses incurred in the legal proceeding.

8. Place of Litigation.  If there is any litigation it will take place in the circuit court of Multnomah County, Oregon. 

9. Indemnity.  To the extent permitted by law, PF&R agrees to defend, indemnify and hold OMM harmless against and from any and all liabilities, claims, demands, legal proceedings, losses, costs and expenses, including reasonable attorneys’ fees and costs, arising out of this Agreement or the use of the Barge, including, without limitation, liabilities asserted by PF&R, or by their respective officers, agents, or employees. 

10. Notices.  Any notices provided for in this Agreement will be in writing and will be deemed to have been duly given when received by United States mail, return receipt requested, or by facsimile, addressed as follows: 

Notices to OMM will be sent to:

Oregon Maritime Museum

Attn:  Museum Administrator

115 SW Ash Street # 400C

Portland OR  97204

Notices to PF&R will be sent to:

Portland Fire & Rescue

Attn:  Fire Chief
55 SW Ash Street

Portland OR  97204

Facsimile:  503-823-3710

Notice is effective upon receipt.

11. No Assignment/Sublease.  PF&R will not transfer, assign or sublet its rights under this Agreement without the written consent of OMM. 

12.
Entire Agreement.  This Agreement represents the entire Agreement of the parties with respect to the subject matter thereof and supersedes all prior agreements between them.  This Agreement may be modified or amended only by an instrument in writing signed by both parties.

	OMM:

Oregon Maritime Museum

By:  






Its:  






	PF&R:

CITY OF PORTLAND FIRE BUREAU

By:  







Erik Sten


Commissioner of Public Works

By:  _________________________________


Dave Sprando


Fire Chief

Approved as to form:

By:  








City Attorney
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