EXHIBIT A

TEMPORARY CONSTRUCTION EASEMENT AND AGREEMENT

KNOW ALL PERSONS BY THESE PRESENTS, that ZRZ Realty Company (Grantor)   does hereby grant unto said City of Portland, a temporary easement for the purpose of supporting construction activities associated with the Portland Aerial Tram Project in consideration of the sum of Twenty Thousand and 00/100 Dollars ($20,000.00), and other good and valuable consideration provided for in Attachments 1 and 2 attached hereto, entered into with the City of Portland (Grantee), a municipal corporation of the State of Oregon.  This Temporary Construction Easement and Agreement is through, under, over and along the following described parcel:

A portion of Tax Lot 200, situated in the southwest one-quarter of the northeast one-quarter of Section 10, T1S, R1E, W.M., in the City of Portland, County of Multnomah, State of Oregon, as shown on Figure 1 attached hereto and by this reference made a part hereof.

Said easement area contains 4400 square feet, more or less, and is generally depicted on Figure 1 attached hereto.

IT IS UNDERSTOOD and agreed that:

A. The easement is temporary, becoming effective on August 24, 2005 and terminating at midnight on September 30, 2006.  

B. The Grantee will restore the easement area to a condition that is as good as or better than the condition existing prior to the original construction.

C. The Grantor reserves all other rights not conveyed herein, but will not exercise said rights in any manner that would be inconsistent or interfere with rights herein granted to the Grantee.

D. The easement shall bind the heirs and assigns of Grantor and shall inure to the benefit of the successors in title of Grantee.

E. The Grantor represents and warrants that he or she has the authority to grant this easement, that the subject property is free from all liens and encumbrances that would materially affect the easement grant, and that he or she will defend the same to the Grantee against the lawful claims and demands of all persons whomsoever.


F. The easement was acquired with consideration paid by the Grantee accepted as just compensation for the property or property rights conveyed.

G.
The Grantee, by accepting this dedication, agrees to assume the costs for managing any Hazardous Substances that may be encountered in or under the easement area while undertaking activity in that area, and disposing of such materials in accordance with local, State, and Federal regulations and with the existing Oregon Department of Environmental Quality cleanup plan currently in effect for the Owner’s property. Should the City encounter any Hazardous Substances that would require special management (whether management, treatment, or disposal) the City shall be responsible for such special management. In the event that the City fails to properly manage any Hazardous Substances found on the Owner’s property, and to the extent allowed under Oregon Law and within the limitations of the Oregon Tort Claim Act, the City will be liable for any damages associated with such failure, and shall defend, indemnify, and hold harmless ZRZ Realty Company from and against all losses, damages, costs, charges, payments, liabilities and expenses, including the cost of litigation, investigation, and legal fees incurred by ZRZ Realty Company, relating to the City’s failure to properly manage any such Hazardous Substances.  Grantee agrees that in the event that the Grantee encounters additional or unforeseen contaminants, Grantee shall not contend nor shall it suggest to others that such discovery might be or is grounds to reopen the study process for Grantor’s property, consistent with the terms of Attachment 3.  This obligation shall survive the termination of this easement and until November 1, 2008. Grantee agrees to cause its contractor responsible for work performed on Grantor’s property to name Grantor and Zidell Marine Corporation as an additional insured in accordance with the terms of Sections I and J below. 

“Hazardous Substances” shall mean and include any chemical, compound, material, mixture, waste or substance that is now or hereafter defined or listed in, or otherwise classified pursuant to, any Environmental Laws as a “hazardous substance,” “hazardous material,” “hazardous waste,” “extremely hazardous waste,” “infectious waste,” “toxic substance,” “toxic pollutant” or any other formulation intended to define, list, or classify substances by reason of deleterious properties such as ignitability, corrosivity, reactivity, carcinogenicity, or toxicity including any petroleum, natural gas, natural gas liquids, liquefied natural gas, or synthetic gas usable for fuel (or mixture of natural gas and such synthetic gas).  “Hazardous Substances” shall include, without limitation, any hazardous or toxic substance, material or waste or any chemical, compound or mixture which is (i) asbestos, (ii) designated as a “hazardous substance” pursuant to Section 1317 of the Federal Water Pollution Control Act (33 U.S.C. Section 1251 et seq.), (iii) defined as a “hazardous waste” pursuant to Section 6903 of the Federal Resource Conservation and Recovery Act, (42 U.S.C. Section 6901 et seq., (iv) defined as “hazardous substances” pursuant to Section 9601 of the Comprehensive Environmental Response, Compensation and Liability Act, 42 U.S.C. Section 9601 et seq.), or (v) listed in the United States Department of Transportation Table (49 CFR 172.101) or by the Environmental Protection Agency as hazardous substances (40 CFR 302); or in any and all amendments thereto in effect as of the Closing Date; or such chemicals, compounds, mixtures, substances, materials or wastes otherwise regulated under any applicable local, state or federal Environmental Laws.

“Environmental Laws” shall mean any and all presently existing federal, state and local laws (whether under common law, statute, rule, regulation or otherwise), requirements under permits issued with respect thereto, and other requirements of any federal, state or local governmental agency, court, board, bureau or other authority having jurisdiction with respect to or relating to the environment, to any Hazardous Substance or to any activity involving Hazardous Substances, and shall include, without limitation, the Comprehensive Environmental Response, Compensation, and Liability Act (42 U.S.C. Section 9601, et seq., the Federal Resource Conservation and Recovery Act (42 U.S.C. Section 6901, et seq.) and all amendments thereto in effect as of the Closing Date.
H.
The Grantee, by accepting this dedication, agrees, to the extent allowed under Oregon Law and within the limitations of the Oregon Tort Claim Act, to assume liability for and to promptly reimburse Grantor for any damage to Grantor’s property, including to cranes and crane tracks, that may result from the installation or use of the temporary shoring tiebacks.  This obligation shall survive the termination of this easement and until November 1, 2008. Grantee agrees to cause its contractor responsible for work performed on Grantor’s property to name Grantor and Zidell Marine Corporation as an additional insured in accordance with the terms of Sections I and J below. 


I.
During the term of this Agreement, Grantee shall ensure that its Contractor shall obtain and maintain in force the following insurance:

1) Comprehensive General Liability insurance (including contractual, products and completed operations, explosion, collapse, underground hazards, and consequential damages) in an amount not less than $3,000,000;

2) Commercial Automobile Liability insurance covering owned, hired, and non-owned vehicles in an amount of not less than $3,000,000; and

3) Statutory Workers Compensation insurance covering all employees as required by law.  Such coverage also shall provide Coverage B, Employer's Liability limits of at least $1,000,000/$1,000,000/$1,000,000.

J. Prior to performance of the Work under this Agreement, Grantee shall ensure that its Contractor shall furnish ZRZ Realty with certificate(s) of insurance evidencing compliance with the foregoing provisions, and that contain(s) the following provisions:

1) With respect to Sections I (1.) and (2.) above, ZRZ Realty and Zidell Marine Corporation shall be named as an additional insured as respects to operations arising out of this Agreement;

2) Such insurance shall be primary to any owned by ZRZ Realty and Zidell Marine Corporation; and shall have no deductible applicable to ZRZ Realty and Zidell Marine Corporation; and

3) Such insurance shall not be canceled or materially altered without first giving thirty (30) days' written notice thereof to ZRZ Realty and Zidell Marine Corporation.

IN WITNESS WHEREOF, the Grantor above named has set his hand this 

 day of August, 2005.
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Dated:  August ____, 2005 

Steve Townsen, City Engineer

Portland Office of Transportation

SID
After Recording Return to:


106/800/Linda Birth


Tax Statement shall be sent to:


      No Change

1
2

