AGREEMENT FOR PROFESSIONAL, TECHNICAL, OR EXPERT SERVICES

CONTRACT NO. ___________   


East Side CSO Tunnel Project Pre-Construction Services



This contract is between the City of Portland, acting by and through its Elected Officials, hereafter called "City," and Kiewit - Bilfinger Berger, A Joint Venture, hereafter called Contractor.  The City's Project Manager for this contract is Paul Gribbon.

Effective Date and Duration
This contract shall become effective on May 18, 2005 (or on the date at which every party has signed this contract, whichever is later.)  This contract shall expire, unless otherwise terminated or extended, on February 28, 2006.

Statement of Work
(a)
The statement of work is contained in EXHIBIT A attached hereto and by this reference made a part hereof.

(b)
The delivery schedule for the work is identified in EXHIBIT A.

Consideration
(a)
City agrees to pay Contractor a sum not to exceed $1,485,114 for accomplishment of the work.

(b)
Interim payments shall be made to Contractor according to the schedule identified in EXHIBIT A.
Terms and conditions listed on pages 2 - 4.

===========================================================================================

CONTRACTOR DATA, CERTIFICATION, AND SIGNATURE
Name (please print): 
Kiewit - Bilfinger Berger, A Joint Venture






Address: 


1000 Kiewit Plaza, Omaha, NE  68131







Social Security #: 

N/A


Federal Tax ID #: 20-2336914              State Tax ID #: 1239427-8                    Business License #: 676431

Citizenship:
Nonresident alien ____ Yes
X    No

Business Designation (check one):    ____ Individual      ____ Sole Proprietorship       X     Partnership    ____ Corporation  

 ____ Limited Liability Co (LLC)     ____ Estate/Trust   ____ Public Service Corp.   ____ Government/Nonprofit

Payment information will be reported to the IRS under the name and taxpayer I.D. number provided above.  Information must be provided prior to contract approval.  Information not matching IRS records could subject you to 20 percent backup withholding.

I, the undersigned, agree to perform work outlined in this contract in accordance to the terms and conditions (listed on pages 2-4 and made part of this contract by reference) and the statement of work made part of this contract by reference; hereby certify under penalty of perjury that I/my business am not/is not in violation of any Oregon tax laws; hereby certify that my business is certified as an Equal Employment Opportunity Affirmative Action Employer as prescribed by Chapter 3.100 of Code of the City of Portland; and hereby certify I am an independent contractor as defined in ORS 670.600.

Approved by the Contractor:

                                                              Senior Vice-President                      






Signature/Title




Date

==========================================================================================

CITY OF PORTLAND SIGNATURES

Approved by Mayor or Commissioner:

_______________________________________________________






Elected Official or Delegate
     


Date

Approved by City Auditor:        

_______________________________________________________






City Auditor


     

Date

Approved as to form

by City Attorney:       


_______________________________________________________





Office of City Attorney

     

Date
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CITY OF PORTLAND

STANDARD CONTRACT PROVISIONS FOR 

PROFESSIONAL, TECHNICAL & EXPERT SERVICES (MANDATORY PROVISIONS)
1.
Access to Records
The Contractor shall maintain, and the City of Portland ("City") and its duly authorized representatives shall have access to the books, documents, papers, and records of the Contractor which are directly pertinent to the specific contract for the purpose of making audit, examination, excerpts, and transcripts for a period of three years after final payment.  Copies of applicable records shall be made available upon request.  Payment for cost of copies is reimbursable by the City.

2.
Audits

(a) The City, either directly or through a designated representative, may conduct financial and performance audits of the billings and services specified in this agreement at any time in the course of the agreement and during the three (3) year period established by section 1, Access to Records.  Audits will be conducted in accordance with generally accepted auditing standards, as promulgated in Government Auditing Standards by the Comptroller General of the United States General Accounting Office.

(b) If an audit discloses that payments to the Contractor were in excess of the amount to which the Contractor was entitled, then the Contractor shall repay the amount of the excess to the City.

(c) If any audit shows performance of services is not efficient in accordance with Government Auditing Standards, or that the program is not effective in accordance with Government Auditing Standards, the City may pursue remedies provided under section 5, Early Termination of Agreement and section 7, Remedies.

3.
Effective Date and Duration
The passage of the contract expiration date (as recorded on reverse side) shall not extinguish, prejudice, or limit either party's right to enforce this contract with respect to any default or defect in performance that has not been cured.

4.
Funds
The City certifies that sufficient funds are available and authorized for expenditure to finance the cost of this contract.

5.
Early Termination of Agreement
(a)  The City and the Contractor, by mutual written agreement, may terminate this Agreement at any time.

(b)  The City, on thirty (30) days written notice to the Contractor, may terminate this Agreement for any reason deemed appropriate in its sole discretion.

(c) Either the City or the Contractor may terminate this Agreement in the event of  a breach of the Agreement by the other. Prior to such termination, however, the party seeking the termination shall give to the other party written notice of the breach and of the party's intent to terminate.  If the party has not entirely cured the breach within fifteen (15) days of the notice, then the party giving the notice may terminate the Agreement at any time thereafter by giving a written notice of termination.

6.
Payment on Early Termination 

(a)  In the event of termination under subsection 5(a) or 5(b),  Early Termination of Agreement hereof, the City shall pay the Contractor for work performed in accordance with the Agreement prior to the termination date.

(b)  In the event of termination under subsection 5(c), Early Termination of Agreement hereof, by the Contractor due to a breach by the City, then the City shall pay the Contractor as provided in subsection (a) of this section.

(c)  In the event of termination under subsection 5(c), Early Termination of Agreement hereof, by the City due to a breach by the Contractor, then the City shall pay the Contractor as provided in subsection (a) of this section, subject to set off of excess costs, as provided for in section 7(a), Remedies.

(d)  In the event of early termination all of the Contractor's work product will become and remain property of the City.

7.
Remedies
(a)  In the event of termination under subsection 5(c), Early Termination of Agreement, hereof, by the City due to a breach by the Contractor, then the City may complete the work either itself, by agreement with another contractor or by a combination thereof.  In the event the cost of completing the work exceeds the remaining unpaid balance of the total compensation provided under this contract, then the Contractor shall pay to the City the amount of the reasonable excess.

(b)  The remedies provided to the City under section 5, Early Termination of Agreement and section 7, Remedies for a breach by the Contractor shall not be exclusive.  The City also shall be entitled to any other equitable and legal remedies that are available.

(c)  In the event of breach of this Agreement by the City, then the Contractor's remedy shall be limited to termination of the Agreement and receipt of payment as provided in section 5(c), Early Termination of Agreement and section 6(b), Payment on Early Termination hereof.

8.
Subcontracts and Assignment
Contractor shall not subcontract, assign or transfer any of the work scheduled under this agreement, without the prior written consent of the City.  Notwithstanding City approval of a subcontractor, the Contractor shall remain obligated for full performance hereunder, and the City shall incur no obligation other than its obligations to the Contractor hereunder.  The Contractor agrees that if subcontractors are employed in the performance of this Agreement, the Contractor and its subcontractors are subject to the requirements and sanctions of ORS Chapter 656, Workers’ Compensation.
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9.
Compliance with Applicable Law
In connection with its activities under this Agreement, Contractor shall comply with all applicable federal, state and local laws and regulations.  Contractor shall complete Exhibit B, Independent Contractor/Workers’ Compensation Insurance Questionnaire, which is attached hereto and by this reference made a part hereof.

9a.
Indemnity - Claims for Other than Professional Liability
Contractor shall defend, save, and hold harmless the City of Portland, its officers, agents, and employees, from all claims, suits, or actions of whatsoever nature, including intentional acts, resulting from or arising out of the activities of Contractor or its subcontractors, agents or employees under this agreement.

9b.
Indemnity - Claims for Professional Liability
Contractor shall defend, save, and hold harmless the City of Portland, its officers, agents, and employees, from all claims, suits, or actions arising out of the professional negligent acts, errors or omissions of Contractor or its subcontractors and sub-consultants, agents or employees in performance of professional services under this agreement.

9c.
Indemnity - Standard of Care
If Contractor's services involve engineering or consulting, the standard of care applicable to Contractor's service will be the degree of skill and diligence normally employed by professional engineers or consultants performing the same or similar services at the time such services are performed.  Contractor will re-perform any services not meeting this standard without additional compensation.

9d.
The City is responsible for the Project Design and all professional services under this Agreement.  The City or the Designer will be the Designer of Record, and all responsibilities customarily assigned to the Engineer of Record shall remain the responsibility of the City or the Design Engineer.  The Contractor, in working closely with the City and Design Engineer, shall assume no responsibility or liability for the Project Design, expressed or implied.

10.
Insurance
Exhibit C is hereby referenced and made a part of this contract.

11.
Ownership of Work Product
All work products of the Contractor that result from this contract are the exclusive property of the City.

12.
Nondiscrimination
Contractor agrees to comply with all applicable requirements of federal and state civil rights and rehabilitation statutes, rules, and regulations.  Contractor also shall comply with the Americans With Disabilities Act of 1990 (Pub I. No. 101-336) including Title II of that Act, ORS 659.425, and all regulations and administrative rules established pursuant to those laws.

13.
Successors in Interest
The provisions of this contract shall be binding upon and shall inure to the benefit of the parties hereto, and their respective successors and approved assigns.

14.
Severability
The parties agree that if any term or provision of this contract is declared by a court of competent jurisdiction to be illegal or in conflict with any law, the validity of the remaining terms and provisions shall not be affected, and the rights and obligations of the parties shall be construed and enforced as if the contract did not contain the particular term or provision held to be invalid.

15.
Waiver
The failure of the City to enforce any provision of this contract shall not constitute a waiver by the City of that or any other provision.

16.
Errors
The Contractor shall perform such additional work as may be necessary to correct errors in the work required under this contract without undue delays and without additional cost.

17.
Governing Law
The provisions of this contract shall be construed in accordance with the provisions of the laws of the State of Oregon.  Any action or suits involving any question arising under this contract must be brought in the appropriate court in Multnomah County Oregon.
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18.
Amendments
All changes to this contract, including changes to the scope of work and contract amount, must be made by written amendment and approved by the Purchasing Agent to be valid. Any amendment that increases the original contract amount by more than 25% must be approved by the City Council to be valid. 

19.
Business License
The Contractor shall obtain a City of Portland business license as required by PCC 7.02 prior to beginning work under this Agreement.  The Contractor shall provide a business license number in the space provided on page one of this Agreement.  Additionally, the Contractor shall pay all fees or taxes due under the Business License Law and the Multnomah County Business Income Tax (MCC Chapter 12) during the full term of this contract.  Failure to be in compliance may result in payments due under this contract to be withheld to satisfy amount due under the Business License Law and the Multnomah County Business Income Tax Law.

20.
Prohibited Interest
(a) No City officer or employee during his or her tenure or for one year thereafter shall have any interest, direct or indirect, in this Agreement or the proceeds thereof.

(b) No City officer or employee who participated in the award of this Agreement shall be employed by the Contractor during the period of the Agreement.

21.
Payment to Vendors and Subcontractors
The Contractor shall timely pay all suppliers, lessors and contractors providing it services, materials or equipment for carrying out its obligations under this Agreement.  The Contractor shall not take or fail to take any action in a manner that causes the City or any materials that the Contractor provides hereunder to be subject to any claim or lien of any person without the City's prior written consent.

Merger Clause
THIS CONTRACT AND ATTACHED EXHIBITS CONSTITUTES THE ENTIRE AGREEMENT BETWEEN THE PARTIES.  NO WAIVER, CONSENT, MODIFICATION, OR CHANGE OF TERMS OF THIS CONTRACT SHALL BIND EITHER PARTY UNLESS IN WRITING AND SIGNED BY BOTH PARTIES.  SUCH WAIVER, CONSENT, MODIFICATION, OR CHANGE IF MADE, SHALL BE EFFECTIVE ONLY IN SPECIFIC INSTANCES AND FOR THE SPECIFIC PURPOSE GIVEN.  THERE ARE NO UNDERSTANDINGS, AGREEMENTS, OR REPRESENTATIONS, ORAL OR WRITTEN, NOT SPECIFIED HEREIN REGARDING THIS CONTRACT.  CONTRACTOR, BY THE SIGNATURE OF ITS AUTHORIZED REPRESENTATIVE, HEREBY ACKNOWLEDGES THAT HE OR SHE HAS READ THIS CONTRACT, UNDERSTANDS IT AND AGREES TO BE BOUND BY ITS TERMS AND CONDITIONS.

OPTIONAL PROVISIONS  (selected by City Project Manager)

22.
Arbitration: /  X  / Not Applicable /___/ Applicable (consult with City Attorney’s Office before finalizing as applicable)
(a) Any dispute arising out of or in connection with this Agreement, which is not settled by mutual agreement of the Contractor and the City within sixty (60) days of notification in writing by either party, shall be submitted to an arbitrator mutually agreed upon by the parties.  In the event the parties cannot agree on the arbitrator, then the arbitrator shall be appointed by the Presiding Judge (Civil) of the Circuit Court of the State of Oregon for the County of Multnomah.  The arbitrator shall be selected within thirty (30) days from the expiration of the sixty (60) day period following notification of the dispute.  The arbitration, and any litigation arising out of or in connection with this Agreement, shall be conducted in Portland, Oregon, shall be governed by the laws of the State of Oregon, and shall be as speedy as reasonably possible.  The applicable arbitration rules for the Multnomah County courts shall apply unless the parties agree in writing to other rules.  The arbitrator shall render a decision within forty-five (45) days of the first meeting with the Contractor and the City.  Insofar as the Contractor and the City legally may do so, they agree to be bound by the decision of the arbitrator.

(b) Notwithstanding any dispute under this Agreement, whether before or during arbitration, the Contractor shall continue to perform its work pending resolution of a dispute, and the City shall make payments as required by the Agreement for undisputed portions of  work.

23.
Progress Reports:  /  X  / Applicable   /___/ Not Applicable
The Contractor shall provide monthly progress reports to the Project Manager.  If applicable, Exhibit A should list what information the Contractor must include in monthly progress reports.

24.
Contractor's Personnel:  /  X  / Applicable   /___/ Not Applicable
The Contractor shall assign the following personnel to do the work in the capacities designated:   If applicable, list selected personnel in Exhibit A.
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AGREEMENT FOR PROFESSIONAL, TECHNICAL, OR EXPERT SERVICES
EXHIBIT A

Statement of the Work
and

Payment Schedule


This Agreement is for Pre-Construction Services for the construction of the East Side CSO Tunnel, Shafts, & Pipelines Project.  This work is composed of seven major elements:

1. Project Management

2. Design Review and Input

3. Construction Management

4. Schedule & Estimate

5. Project Safety

6. Community Participation

7. Subcontracting 

This Agreement is subject to Section 102 of the General Conditions of the Contract as set forth in Exhibit D to the Request for Proposals. 

SERVICES TO BE PROVIDED BY CONTRACTOR

The Contractor shall provide services specifically to the City of Portland, Bureau of Environmental Services as needed to complete the scope of work detailed below.

COMPENSATION

The total compensation is not to exceed the amount of this Agreement.  The City shall pay the Contractor for services performed under this Agreement, after the effective date and upon issuance of a Notice to Proceed, in accordance with the Compensation and Payment Schedule outlined in Attachment A to Exhibit A.   

SCHEDULE

The Contractor shall complete work under the Pre-Construction Services Agreement by February 28, 2006.  The Contractor shall submit a detailed schedule of its anticipated work for the review of the City’s Project Manager within 5 days after the Notice to Proceed.  If the schedule is insufficient or inadequate the Project Manager shall notify the Contractor, at which time the Contractor shall revise the schedule accordingly.

CONTRACTOR PERSONNEL

The Contractor shall assign the following personnel to do the work in the capacities designated:

	NAME
	ROLE ON PROJECT

	Bill Mariucci
	Project Director

	Tom Corry
	Project Manager

	Christof Metzger
	Tunnel Planning

	Tony O’Donnell
	Engineering Manager

	Andre Baugh*
	Diversity Manager

	Peter Diete
	TBM Procurement

	Niels Kofoed
	Planning Engineer

	Dave Andrews
	Site and Shaft Planning

	Mun Wei Leong
	Schedule Engineer

	Dani Steinbach
	Subcontract Engineer

	Randy Reale
	Safety Manager

	Anthony Crockett
	Quality Manager

	Rob Ramer
	MOT and Pipelines

	Thomas Flath
	Tunnel Planning

	Jim Morrison
	Geotechnical Engineering


*Denotes subcontractor/consultants

The Contractor shall not change these personnel assignments without the written consent of the City’s Project Manager, which consent shall not be unreasonably withheld. Other personnel are designated on Attachment B to Exhibit A.

SCOPE OF SERVICES

100 
PROJECT MANAGEMENT

Prepare a Project Management Plan (PMP) for the contracting team to follow that is consistent with the terms of the East Side CSO construction contract and complements the existing East Side CSO Tunnel, Shafts and Pipeline Project Design Project Management Plan.  The PMP shall identify project scope, individual work elements, specific deliverables, budget, responsible individuals for each work element, staffing required, and schedule requirements incorporating milestones and key deliverables (internal and external).  The PMP shall also identify the working relationships with the CSO project design team.  The schedule shall use Primavera software.  In this Agreement the term “deliverable” shall mean something that is required to be delivered by the Contractor to the City.

Deliverable:  Project Management Plan – 6 Copies
110 
Monthly Reports and Invoices

Provide monthly reports to the City’s Project Manager to reflect progress, activities during reporting period, earned value against plan, trend changes and any significant issues needing action by the City, Contractor, Design Team or other agencies that will impact scope, budget or schedule.  Report to be in a format acceptable to the City.  

Reports will summarize decisions made during the reporting period as well as critical issues/decisions to be addressed in the next reporting period.  The report’s summary of issues to be resolved, alternative solutions, and the Contractor’s recommendations will be used to aid the City in reaching decisions about the forthcoming construction project.  The reports also shall include an updated schedule for work, budget summary (planned, expended and completed), and an updated total budget forecast.

Reports also shall provide a review of invoices, labor reports, and other expense items and incorporate these items into monthly invoice to the City based on prior month work effort.  Provide reviews of allowable expenses, overhead charges and other Agreement requirements in sufficient detail to permit an  audit to demonstrate compliance with the terms and conditions of this Agreement.  Finally, the reports shall include support documentation and backup data to support claimed expenses and as may be further required by the City.

Deliverable:  
Monthly reports, invoices and support documentation.

120
Project Team Meetings

Attend and participate in weekly progress meetings with City and Project Design Team.  

Deliverable:  Current timely information to weekly progress meetings on all necessary elements affecting the Agreement, the design and the project.

100 Contractor Team Meetings

Conduct periodic team meetings with key staff at least once a week and more frequently as required to review status and discuss principal work elements, along with milestones, schedules, and budget for each major scope element (e.g. tunnel, shafts, pipelines, etc.).  Discuss critical work tasks; resolve problems and general management of the pre-construction services, prepare summary of meeting minutes.  

Deliverable:  Meeting Summaries to be delivered each week.

101 Records Control

Establish a file and documentation control system that is compatible with the City’s existing Project Filing system so it can also be used during construction.  Ensure information is properly catalogued and filed.  File documents will be turned over to BES at completion of this phase.

Deliverable:  Proposed filing procedures and numbering approach; documents upon completion of Agreement.

102 Partnering

Hold a kick-off meeting where City, Contractor and Design staff will meet and discuss approaches to working together.

Deliverable:  Meeting Minutes

103 DESIGN REVIEW AND INPUT

The objective is to participate in the completion of the project design.

104 Design Support

Participate as a member of the design team to advise, assist and provide recommendations to the City and the Project Designer on all aspects of the planning and construction of the work.

Review design documents and suggest modifications to improve completeness or clarity.  Provide input and advice with respect to construction feasibility, alternative materials/methods, and long lead material procurements.

Provide input to the City and Project Designer regarding current construction industry practices, labor market, and materials availability.

Provide input regarding utilities, construction limits, timing/sequence, and best way to get the work done. 

Work with City to identify needed utility potholing.  Complete field visits as necessary to confirm and verify information.

Deliverable:  Written review comments on project documents using a project comment form that is provided by City.

220 
Construction Staging & Operations

Identify construction staging needs and proposed operating plans, including, but not limited to matters such as acreage, proposed sites, duration of use, type of use/activity, traffic control plans, traffic impacts, haul routes, employee parking area requirements and arrangements.  Information shall be summarized by work area. 

Summarize information in the form of a technical memorandum, including appropriate drawings/figures. Memorandum must be reviewed and approved by the City prior to finalizing.  

Provide input to the City and Project Designer regarding traffic control plans for construction.  The City will incorporate traffic plans into the contract document.  Actual CAD work to generate the drawings will be provided by the City.

Deliverable:  Written construction staging needs by area, technical memorandum, review comments regarding traffic control plans

105 Geotechnical Baseline Report

Based on information provided by the City and the Project Designer, document the anticipated ground behavior for shafts, tunnels and microtunnels.  The Contractor and Designer will co-author sections of the “Geotechnical Baseline Report”.

Identify areas where additional geotechnical information is to be collected.

Deliverable:  Written Comments and Concurrence of Geotechnical Baseline Report.  Report to include summary/analysis of anticipated ground behavior for shafts, tunnel, and microtunnels.

106 Risk Assessment

Facilitate a joint meeting between the City, Project Designer and key Contracting Staff to develop a mutually agreeable list of project risks, likely occurrences, potential impacts, and mitigation measures.  This list shall then be used to prepare the Risk Assessment for the project.

Deliverable:  Facilitation, attendance and participation in Risk Assessment Meeting. Prepare summary of project Risk Assessment. 

107 TBM Requirements

Work with the City and Designer to document the specifications and features of the TBM needed for the project.

Solicit and review TBM proposals from manufacturers with the intent to order a TBM as soon as practical.

Identify slurry separation, muck handling and disposal, and tunnel segment-manufacturing locations. 

Deliverable:  Memorandum outlining Specifications and Features for TBM including separation equipment, muck handling and disposal, and tunnel segment manufacturing.

Submit Proposals from TBM manufacturers with Contractor recommendations.

108 Permits

Review list of permits to be obtained by the City and identify additional required permits for construction of the project.  Develop a mutually agreeable list of required permits, including permitting agency, scope of permit, element of project requiring permit, permit requirements, cost of permit, time requirement to secure permit and critical path date for submittal of permits.  Identify permits to be secured by Contractor and those to be secured by the City.

Provide needed information for completion of permits.

Submit and secure permits identified as the Contractor’s responsibility, needed prior to commencement of construction.

Deliverables:     Permit List, Permits as Required prior to commencement of construction

270 
Construction Phasing

Work with the City to develop detailed construction phasing diagrams for work on the tunnel, shafts, and ancillary piping.  The construction phasing drawings shall include information such as equipment and shall be coordinated with the project schedule.

Deliverable: Input on Construction Phasing Diagrams, City to provide CAD for final phasing diagram.

300  
CONSTRUCTION MANAGEMENT

310  
Construction Management Plan

Develop with the City, a mutually acceptable joint Project Construction Management Plan.  City will take lead role in development of document.

Deliverable:  Written review comments and development of key section as appropriate.

320  
Project Quality Assurance/Quality Control Plan 

Develop a Project Quality Control Plan including contractor inspection and material testing.

Deliverable:  Provide Project Quality Control Plan.

330
Project Document Control Program 

Develop with the City, a mutually acceptable joint Project Document Control Program designed to utilize the City’s electronic project management software system (Constructw@re).  City will provide information for Contractor review and comment.  

Deliverables:  
Written comment on Project Document Control Program

400
SCHEDULE AND ESTIMATE

410 
Construction Schedule

Develop with the City a mutually agreeable Cost and Resource Loaded Critical Path Method Schedule using Primavera software.  Utilize the work breakdown structure developed for the estimate.

Provide supporting documentation including a schedule of values, assumed progress rates, equipment, and labor.

Deliverable:  Cost and Resource Loaded Critical Path Schedule using Primavera software

420 
Construction Estimate

Develop a mutually agreeable work breakdown structure in order to create the Estimated Reimbursable Cost.

Develop a mutually agreeable equipment list and perform an equipment procurement/payment analysis to determine the most cost effective method of equipment procurement.  

Develop a mutually agreeable material estimate of quantities  (“takeoff”) including both construction and permanent materials.

Develop with the City a mutually agreeable detailed Estimated Reimbursable Construction 

Deliverables:

· Work Breakdown Structure

· Material Takeoff, both construction material and permanent material

· Equipment List and Equipment Payment Analysis

· Estimated Reimbursable Construction Cost

· Notebook of assumptions regarding what is included in the cost estimate

· Labor costs

430 
Project Cost Control System

The Contractor shall submit and demonstrate a proposed Cost Control System to be used during the construction phase, including type of reports that will be generated, frequency of reporting, formatting of reports, and system operations.  The Contractor shall demonstrate the use and submit example cost reports for the City’s review and comment within eight weeks after the commencement of the Pre-Construction Services Agreement.  The City will review the reports and cost control system and provide written comments, including any additional reports that need to be generated, to the Contractor.  The Contractor shall review and evaluate the City’s comments and develop a mutually agreeable list of action items to address the City’s review comments.  Implementation of the action items will result in a Project Control System that will be set up at the conclusion of negotiations for the Construction phase of the work.  .

Deliverables: 

· Cost Control System Example Reports 

· Demonstration of Cost Control System

· List of Action Items for Development of Project Cost Control System

500
PROJECT SAFETY

510 Hazard Assessment

Assist the City in identifying and analyzing the hazards, exposures and risks of the Project and of the planned means and methods of construction.  

Deliverable:  Memorandum of Hazards, Risks and Exposures

520 Corporate Health and Safety Plan

Within four weeks after Notice to Proceed of Pre-Construction Services, submit 5 copies of the Contractor’s Corporate Safety and Health Program for review by BES.  The purpose of the review will be to ensure that documents meet or exceed applicable regulations are included in the program.  It is expected that Contractor’s resources dedicated during the Pre-construction Services will be utilized to develop only-site specific safety program elements.

Deliverable: Contractor’s Corporate Safety and Health Program

530  
Health and Safety Plan for Project Site

The construction Contractor for the Project will be responsible for compliance with all OSHA requirements and other applicable laws, rules and regulations that require employers to provide a safe and healthy workplace.  Therefore, as part of this Agreement, the Contractor shall prepare a site-specific health and safety plan for ultimate use on the Project.  The plan must include the following:

a) Identification of the specific hazards, exposures and risks of the Project, and detail the means/methods the Contractor will use for eliminating and controlling the hazards, exposures and risks.

b) All the information as required in Paragraph 2.3.3 of the General Construction Safety Provisions (GCSP), Appendix F of the RFP.

Deliverable:  Site Specific Safety and Health Plan
540
General Construction Safety Provisions Review

Review the GCSP and make recommendations for incorporating any additional specific and/or unique safety requirements required by the hazards, exposures and risks of the Project, and of the planned means and methods of construction, and for condensing and enhancing the GCSP.

Deliverable: Memorandum Summarizing Review and Comments on GCSP 

550 Safety Training Program 

Develop a safety-training program that meets applicable regulations and the requirements identified in Appendix F of the Request for Proposals.

Deliverable:  Safety Training Program Guidelines for Project

600
COMMUNITY PARTICIPATION

610
Project Information

Provide on-going project and construction progress information for distribution.  Information includes:

· Maps of construction areas, proposed traffic detours, and proposed construction haul routes, as needed

· Project construction timeline and schedule activities

· Construction Contact Person

Deliverable:  Information as requested

620
Community Presentations

Attend community meetings with the City and assist with providing project information associated with construction.  Contractor must be prepared to discuss:

· Project purpose, overview and timeline

· Construction issues

· Construction routes and traffic plans

· Mitigation measures to address project impacts

· Resolution of community concerns and ideas

Deliverable: Information as requested.

630
Site Visits

Where appropriate, attend site visits with City staff to resolve issues.  The purpose of these visits is to discuss the project and identify and resolve construction issues, such as access, parking, construction hours and impacts, noise concerns, traffic management and construction staging and haul route issues.

Deliverable:  Summary/Record of Site Visits
700
SUBCONTRACTING 

The Contractor will be responsible for identifying divisions of work for subcontracting.  As part of the outreach effort, this work shall include Minority, Women and Emerging Small Business (M/W/ESB) subcontracting opportunities.

710  
Identification of Subcontracting Opportunities

Develop with the City a mutually agreeable list of subcontracting opportunities.  Include identification of scope of subcontracting opportunity, estimate cost/value of work, specialty needs, and schedule requirements.  Clearly identify those opportunities, particularly those that affect the critical path schedule of the project.  Identify subcontracting opportunities and needs that should be addressed or acquired during this pre-construction services Agreement and before construction commences.

Deliverable:  Memorandum of Subcontracting Opportunities 

720  
M/W/ESB Program Construction Plan

Prepare an M/W/ESB Program Construction Plan to be implemented under the Construction Services contract. The City of Portland is strongly committed to maximizing the participation of M/W/ESB firms and contractors throughout all phases of project.  

In collaboration and coordination with the City, develop a mutually agreeable M/W/ESB Program Construction Plan that: 

· Maximizes the utilization of the City’s Sheltered Market Program (SMP) and M/W/ESB contractors

· Package subcontracting opportunities falling within the capacity and capability of SMP and M/W/ESB contractors so that they have an opportunity to bid and acquire such subcontracts.

· Provides for result oriented outreach

· Enables SMP and M/W/ESB contractors to expand their respective capacity and capability

· Provides for business assistance, technical assistance and prompt pay

Complete the following tasks:

a)
Identify all divisions of work (including supplies, materials, and services) within each Project structure (tunnel, shafts, and pipelines) for the purpose of packaging subcontracting opportunities to be directed to SMP, M/W/ESB, and OBE (Other Business Enterprises, i.e. non-certified) as well as other contractors.  Identified divisions of work and subcontracting opportunities shall remain viable opportunities regardless of the subcontracting tier in which the work is to be performed.

b) Develop outreach procedure designed to generate the submission of competitive bid proposals from SMP and M/W/ESB contractors resulting in maximum participation by those subcontractors at all subcontracting tiers.

c) Develop mechanisms for assuring the monitoring of SMP & M/W/ESB contractor performance, providing of business and technical assistance, accelerated payment, and other critical elements necessary for maximum utilization of SMP and M/W/ESB contractors.

d) Develop monthly reporting mechanism capturing data associated with, but not limited to, subcontracting opportunity packaging, solicitation outreach, bid submissions, contract awards, performance, accelerated payment, business and technical assistance provided, etc.

The M/W/ESB Program Construction Plan must become an integral part of the overall project approach and management plan so as to preserve identified divisions of work (regardless of subcontracting tier) to ensure opportunities for SMP and M/W/ESB contractor participation.  All divisions of work and the aggregate estimated total costs thereof identified for SMP and M/W/ESB participation shall become the anticipated level of SMP and M/W/ESB participation upon construction contract award.  The contractor shall make additional efforts to maximize participation beyond the anticipated participation level throughout project construction by procuring unanticipated and/or unscheduled materials, services, etc. from SMP and M/W/ESB contractors, whenever possible.

Deliverable:  A M/W/ESB Program Construction Plan that meets the requirements contained in the Minority, Women and Emerging Small Business Outreach Program - Minimum Requirements of Any M/W/ESB Outreach Program.

730 Workforce Training and Hiring

Prepare a Workforce Training and Hiring Program to be implemented under the Construction Services contract. 

The City of Portland is strongly committed to requiring a contractor Workforce Training and Hiring Program on this project including all subcontracts of $100,000 or more. In collaboration and coordination with the City, Contractor shall develop a Workforce Training & Hiring Program Plan that:

· Identifies and provides workforce training/hiring by the contractors and all subcontract awards of $100,000 or more.

· Insure that a minimum of 17% of labor hours in each apprenticeable trade performed by the contractor and subcontractors, of $100,000 or more, are worked by state-registered apprentices.

· Employs a workforce that reflects the diversity of the City of Portland and Multnomah County with the expectations to successfully recruit, train, retain and graduate participants.

Complete the following tasks:

a) Identify all training by apprentice trades to be provided and develop the actual training curriculum and/or identify the training agent for the contractor and all applicable subcontracting tiers.

b) Develop appropriate outreach and recruitment mechanism designed to generate a diverse trainee workforce.

c) Develop the mechanism for maintaining a positive working relationship with union and non-union labor organizations throughout the life of the project.

d) Develop the monthly and other reporting requirements set forth in the Workforce Training & Hiring Program Plan that meet the requirements of the Workforce Training & Hiring Program Contractor Checklist.

Deliverable:  A written Workforce Training & Hiring Program Plan that meets the requirements of the Workforce Training & Hiring Program Contractor Checklist

740
Subcontracting Procurement 

Develop with the City a mutually agreeable approach to procurement of subcontractors.  Outline approach, process and timelines in a memorandum.

Develop procurement procedures to be employed in the solicitation and award of subcontracts at all subcontracting tiers to maximize SMP and M/W/ESB contractor participation.

Deliverable:  Memorandum Outlining Subcontracting Procurement Process

SERVICES TO BE PROVIDED BY THE CITY

· Survey:  The City will complete the survey work needed for the design of the project.

· Right-of-Way:  The City will secure permanent easements as needed for permanent BES facilities constructed as part of this project.  

· Permits:  The City will secure the following permits for the permanent facilities:

· Non-Park Use Permits

· Multnomah County Bridge Permits 

· Railroad Encroachment/Crossing Permits

· Greenway Review Permits 

· Land-Use Permits 

· City of Portland Street Opening Permit/Utility Encroachment Permit

· DEQ/EPA Air Contaminate Discharge Permit 

· Oregon Department of Transportation Permits 

· Urban Forestry Permit


The City will work with the contractor to assist in identification of other needed permits, local contacts, and clarification of process.

· Design:  The City will provide the Contractor with project documents throughout the Pre-construction Services Phase.

· Office Space:  The City has established a project office that the Contractor will use for the duration of this Agreement.  There are 10 spaces available for the Contractor’s use.  

Attachment A

To Exhibit A
Compensation and Terms of Payment Schedule
I
LIMITS TO COMPENSATION

The Contractor will be paid interim payments based on the rates established and outlined in the following section.  However, in no event shall payment to the Contractor exceed the Agreement Amount stated on the first page of this Agreement.  Payment is full compensation for work performed, for services rendered, and for all labor, materials, supplies, equipment and incidentals necessary to perform the work and services required by the Agreement.

II
BILLING AND PAYMENT PROCEDURES

The Contractor’s billing and City’s payment procedures shall be as set out below:

On or before the 15th of each month, the Contractor shall submit to the City’s Project Manager an invoice for work performed by the Contractor during the preceding month.  The invoice shall set out all items for payment including the name of the individual, labor category, hourly rate, billing factor, hours worked during the period and task performed and numbers completed for other items within period and total amount claimed.  The City contract number shall be included on the invoice for each billing.  The invoices shall have photocopies attached of claimed reimbursable expense items.  The City shall pay the amount due to the Contractor as provided in Attachment B.

Within 30 days after receipt of the bill, provided the Project Manager has certified the payment as due, the City shall pay the amount certified to the Contractor.  The Project Manager’s certification of a payment as due, however, shall not prevent the Project Manager from later determining that the certification was in error nor prevent the City from recovering any amounts that were paid improperly.

Payments for work performed pursuant to the Agreement will be made based on invoices submitted by the Contractor detailing costs, labor and materials incurred.  Such invoices, however, are simply for the purpose of making interim payments based on work performed and do not in any way authorize an increase in the Agreement amount.  Therefore, if the Contractor submits invoices for work performed that exceed the Agreement amount the City is under no obligation to pay them.  Moreover, failure to make payment once the Agreement amount has been reached does not excuse the contractor from completing the remainder of the tasks required by the Agreement.  

If the Contractor identifies the need for additional work and compensation beyond the limit of the Agreement, the Contractor shall promptly, before any out of scope work is performed, notify the City in writing of the request and need for additional work and compensation and receive written authorization from the City through an Agreement amendment prior to proceeding.

III
RATES FOR REIMBURSABLES

The City shall make interim payments to the contractor based on the rates set forth below. 

A.
Salary
The Contractor will be compensated for its direct costs as stated in Attachment B to Exhibit A. provided that such salaries are reasonable and typical, in an amount that is typical for other work performed by the Contractor and for the time that such personnel are employed directly in Agreement work.  Such amounts may be multiplied by the “uniform billing factors” as identified in the following section, to cover those items listed in Paragraph A1 below as well as any other items that, although not listed, are costs incurred by the Contractor as a result of the work other than Reimbursable Direct Costs as established in Paragraph III.B. below. 

1.
Uniform Billing Factors 
The Uniform Billing Factor (identified as the “multiplier” in Attachment B to Exhibit A) includes, but is not limited to, the following non-reimbursable expenses:

· Indirect Labor Costs

· Fringe Benefits

· Payroll Bonuses

· Home office and jobsite Overhead Expenses, including But Not Limited To:

· General and Automobile liability insurance

· All other direct costs not identified as reimbursable,

· Administrative and other indirect costs

· Profit

· Legal and accounting expenses, salaries of officers not named on Attachment B, computers, printers and other office equipment 

2.
Salaries
As used above, “salary” or “salaries” means the actual direct costs of personnel working on the project.  Employee expenses incurred as a result of vacations, holidays, or sick leave are not billable to, or reimbursable by, the City.

B.
Reimbursable Direct Costs

Reimbursable direct costs shall be reimbursed at cost, subject to the provisions listed herein, without any additional percentage added as a “mark-up”.  However, the contractor may add 5% to the cost of subcontractor services, whenever subcontractor services are reimbursable.   

1.
Travel 
Travel expenses, including transportation, lodging and meals of the Contractor are reimbursable when specified in the Agreement or requested by the City, when directly attributable to a specific Agreement task and when they are incurred as a result of travel more than 50 miles from the City of Portland.  Contractor expenditures for travel that fits this criteria will be reimbursed with no additional percentage added as a “markup” and will be reimbursed to the extent permitted by the City of Portland’s current Rules for Travel, Miscellaneous Expenses and Receipt of Related Benefits.  

Per Diem Rates:  When authorized and reimbursable, expenses for lodging, meals and local travel will be paid at the following pre-established per diem rates:

	Long Term Stay
	$100/day
	Continuous Stays for more than 2weeks

	Short Term Stay
	$160/day
	Continuous Stays of 2 weeks or less


A “two week stay” shall be computed by including the day on which the person begins to travel and be not including the day of return.  

Airfare: Expenses for airfare will be reimbursed based on actual cost if the reservation was reserved and ticketed air travel is purchased at least 14 days in advance of departure at coach/economy rates.  Tickets purchases in less than 14 days in advance are subject to review and approval by the City.  Contractor shall submit documentation justifying purchases in less than 14 days prior to departure.  

The cost of air travel for business class or first class will be reimbursed only if the travel is otherwise reimbursable and only to the extent of a cost of the same travel based on coach/economy rates.  If the Contractor takes a first class or business class flight for which only coach reimbursement is permitted, the Contractor shall supply documentation showing the cost of the coach fare, if purchased 14 days in advance of the flight.  Business class will be reimbursable for international (excluding Mexico and Canada) travel, but is still restricted to 14-day advance purchase. Air travel submitted for reimbursement must be accompanied by copies of the ticket purchase information.  

2.
Subcontract/Subconsultants:   

Reimbursement for Subcontractor expenses shall be computed in the same manner and pursuant to the same rules as are applicable to the Contractor. .

3.
Office Equipment :  

Costs for long distance telephone calls and facsimiles from the project office are reimbursable as a direct cost when specifically related to the project.  

EXHIBIT B
INDEPENDENT CONTRACTOR CERTIFICATION STATEMENT

SECTION A
CONTRACTOR CERTIFICATION I, undersigned, am authorized to act on behalf of entity designated below, hereby certify that entity has current Workers' Compensation Insurance.  


Signature_________________________________  Date______________________ Entity  Kiewit-Bilfinger Berger, A Joint Venture
	If entity does not have Workers' Compensation Insurance, City Project Manager and Contractor complete the remainder of this form.


SECTION B
ORS 670.600 Independent contractor; standards.  As used in various provisions of ORS Chapters 316, 656, 657, and 701, an individual or business entity that performs labor or services for remuneration shall be considered to perform the labor or services as an "independent contractor" if the standards of this section are met.  The contracted work meets the following standards:

1.
The individual or business entity providing the labor or services is free from direction and control over the means and manner of providing the labor or services, subject only to the right of the person for whom the labor or services are provided to specify the desired results;

2.
The individual or business entity providing labor or services is responsible for obtaining all assumed business registrations or professional occupation licenses required by state law or local government ordinances for the individual or business entity to conduct the business;

3.
The individual or business entity providing labor or services furnishes the tools or equipment necessary for performance of the contracted labor or services;

4.
The individual or business entity providing labor or services has the authority to hire and fire employees to perform the labor or services;

5.
Payment for the labor or services is made upon completion of the performance of specific portions of the project or is made on the basis of an annual or periodic retainer.


____________________________________________________________________
____________________________


Project Manager Signature






Date

_____________________________________________________________________________________________________________________

SECTION C

Independent contractor certifies he/she meets the following standards:

1.
The individual or business entity providing labor or services is registered under ORS Chapter 701, if the individual or business entity provides labor or services for which such registration is required;

2.
Federal and state income tax returns in the name of the business or a business Schedule C or form Schedule F as part of the personal income tax return were filed for the previous year if the individual or business entity performed labor or services as an independent contractor in the previous year; and

3.
The individual or business entity represents to the public that the labor or services are to be provided by an independently established business.  Except when an individual or business entity files a Schedule F as part of the personal income tax returns and the individual or business entity performs farm labor or services that are reportable on Schedule C, an individual or business entity is considered to be engaged in an independently established business when four or more of the following circumstances exist.  Contractor check four or more of the following:

   
A.
The labor or services are primarily carried out at a location that is separate from the residence of an individual who performs the labor or services, or are primarily carried out in a specific portion of the residence, which portion is set aside as the location of the business;

   
B.
Commercial advertising or business cards as is customary in operating similar businesses are purchased for the business, or the individual or business entity has a trade association membership;

   
C.
Telephone listing and service are used for the business that is separate from the personal residence listing and service used by an individual who performs the labor or services;

   
D.
Labor or services are performed only pursuant to written contracts;


E.
Labor or services are performed for two or more different persons within a period of one year; or


F.
The individual or business entity assumes financial responsibility for defective workmanship or for service not provided as evidenced by the ownership of performance bonds, warranties, errors and omission insurance or liability insurance relating to the labor or services to be provided.


____________________________________________________________________
____________________________


Contractor Signature






Date

EXHIBIT B
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EXHIBIT C
INSURANCE (The Project Manager must answer and initial 2, 3, and 4 below).

During the term of this contract Contractor shall maintain in force at its own expense, each insurance noted below:

1.
Workers Compensation insurance in compliance with ORS 656.017, which requires subject employers to provide Oregon workers' compensation coverage for all their subject workers (contractors with one or more employees, unless exempt under ORS 656.027).

2.
     X    Required and attached        or       Waived by City Attorney  :_______

General Liability insurance with a combined single limit of not less than $500,000 each occurrence for Bodily Injury and Property Damage.  It shall include contractual liability coverage for the indemnity provided under this contract, and shall provide that City of Portland, and its agents, officers, and employees are Additional Insured but only with respect to the Contractor's services to be provided under this Contract:

3.
     X     Required and attached       or        Waived by City Attorney : _______









Automobile Liability insurance with a combined single limit of not less than $500,000 each occurrence for Bodily Injury and Property Damage, including coverage for owned, hired, or nonowned vehicles, as applicable:

4.
_____ Required and attached        or        Waived by City Attorney : 
X      

Professional Liability insurance with a combined single limit of not less than $1,000,000 each claim, incident, or occurrence.  This is to cover damages caused by error, omission or negligent acts related to the professional services to be provided under this contract.

5.
On all types of insurance.  There shall be no cancellation, material change, reduction of limits, or intent not to renew the insurance coverage(s) without 30-days written notice from the Contractor or its insurer(s) to the City.

6.
Certificates of insurance.  As evidence of the insurance coverages required by this contract, the Contractor shall furnish acceptable insurance certificates to the City at the time contractor returns signed contracts.  The certificate will specify all of the parties who are Additional Insured and will include the 30-day cancellation clause that provides that the insurance shall not terminate or be cancelled without 30 days written notice first being given to the City Auditor.  Insuring companies or entities are subject to City acceptance.  If requested, complete policy copies shall be provided to the City.  The Contractor shall be financially responsible for all pertinent deductibles, self-insured retentions, and/or self-insurance.
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