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After Recording Return To:

Portland Development Commission

222 NW 5th Avenue


Portland, Oregon 97209-3859

Attn: Housing

Loan Number: 

REGULATORY AGREEMENT

THIS REGULATORY AGREEMENT (“Agreement”) is entered into as of   ___________, _____, 200_, by and between the CITY OF PORTLAND, a municipal corporation of the State of Oregon acting by and through the BUREAU OF HOUSING AND COMMUNITY DEVELOPMENT (BHCD)  and ________________, an Oregon [nonprofit corporation, limited liability company, or limited partnership] (the “Owner”).

Recitals
A.
The BHCD implements the housing policies of the City of Portland (the “City”) by administering a program to loan and/or grant public funds to owners of housing projects.  These public funds are loaned and/or granted at terms which are more favorable than those at which private funds would be made available in order to encourage the development of housing units which are affordable to households earning less than the Median Income for the Area.

B.
The Owner has applied for and been granted funding from bond proceeds  in the amount of _______ (the “Grant”) [and an equity gap contribution in the amount of ______ (the “EGC”)]   to [construct or rehabilitate] a multifamily residential building (the “Project”).  The Project is located at [street address], more fully described in the legal description attached hereto as Exhibit A (the “Property”).  The Project includes the Property and all buildings, structures, fixtures, equipment, and other improvements now or hereafter constructed or located upon the Property.

C.
The Owner and BHCD desire to restrict the use of the Project as provided herein to assure that the goals to which they have agreed are fully implemented.

D.
The restrictions contained herein are restrictions upon the allowable household income of tenants of certain units within the Project.  The City’s policy is to make available an inventory of such affordable units which is adequate to serve the needs of the households earning less than the median income.  In providing this credit facility, the City has foregone other opportunities to fund projects which would have resulted in the long-term availability of affordable units.  Stability of the inventory and of individual tenants’ accommodations are important elements in the effective implementation of the City’s policy.  Accordingly, the parties agree that the enforceability of this Agreement is not specifically linked to the credit facility provided to the Owner, and that merely retiring the debt is not a basis for relieving the Owner of its duties under this Agreement.

Agreement


NOW, THEREFORE, in consideration of the premises and the promises contained herein, the Owner does hereby impose upon the Project the following covenants, restrictions, charges, and easements, which shall run with the land and shall be binding and a burden upon the Project and all portions thereof, and upon any purchaser, grantee, owner, or lessee of any portion of the Project and any other person or entity having any right, title, or interest therein and upon the respective heirs, executors, administrators, devisees, successors, and assigns of any purchaser, grantee, owner, or lessee of any portion of the Project and any other person or entity having any right, title, or interest therein, for the length of time that this Agreement shall be in full force and effect.

Section 1.
Definitions

Unless otherwise provided herein, expressly or in context, the terms defined above shall have the meanings set forth above, and the following terms shall have the meanings set forth below.


Adjusted Income means the adjusted gross income of all households which intend to occupy one residential unit, as calculated under the U. S. Department of Housing and Urban Development (“HUD”) rule for such calculation, as amended from time to time.


Allowable Rent means the amount charged  for a Designated Unit, which amount may not exceed 30% of the imputed income limitation applicable to such unit  as determined in accordance with Section 42 (g) (2) of the Internal Revenue Code of 1986, as amended (the “Code”), and applicable regulations. If the tenant separately pays utilities, then the maximum Allowable Rent shall be adjusted downward by the applicable utility allowance.


Designated Units means the ____ units in the Project and includes all Designated 30% Dwelling Units, all Designated 50% Dwelling Units, and all Designated 60% Dwelling Units.


Designated 30% Dwelling Units means ____Dwelling Units that are occupied by or set aside for Qualified 30% Tenants and includes _____ Single Room Occupancy (“SRO”) units, ____ studio units, ____1-Bedroom units, ____ 2-Bedroom units, and ___ 3-Bedroom units.


Designated 50% Dwelling Units means ____Dwelling Units that are occupied by or set aside for Qualified 50% Tenants and includes _____ studio units, ____1-Bedroom units, ____ 2-Bedroom units, and ___ 3-Bedroom units.


Designated 60% Dwelling Units means ____Dwelling Units that are occupied by or set aside for Qualified 60% Tenants and includes ___ studio units, ____1-Bedroom units, ____ 2-Bedroom units, and ___ 3-Bedroom units.


Dwelling Units means the units of multifamily residential rental housing comprising the Project that are available for occupancy.


Median Income for the Area means the median gross income for the Portland, Oregon metropolitan statistical area as calculated in a manner consistent with the determination of median gross income for such area under Section 8 of the United States Housing Act of 1937, as amended (or, if such program is terminated, under such program as is in effect immediately before such termination).


PDC’s Asset Management System Manual, also known as PDC’s Asset Management System Customer Reference Manual, means the guide to the Asset Management System dated September 13, 2001, which defines PDC’s role in loan compliance and the obligations of owners in asset and property management.


Public Subsidy means any government-sponsored credit, funding, or abatement facility, including but not limited to:  loans; property tax or assessment abatements, credits, or reductions; taxable or tax exempt bonds; or grants including fee waivers.

            Qualified Tenants means and includes all Qualified 30% Tenants, all Qualified 50% Tenants, and all Qualified 60% Tenants.  

Qualified 30% Tenants means and includes individuals and families with Adjusted Income which does not exceed 30% of the Median Income for the Area.  
Qualified 50% Tenants means and includes individuals and families with Adjusted Income which does not exceed 50% of the Median Income for the Area.

Qualified 60% Tenants means and includes individuals and families with Adjusted Income which does not exceed 60% of the Median Income for the Area.

Permanent Supportive Housing means…

Enhanced Property Management means…

            Restriction Period means a period beginning on the first day after a certificate of occupancy has been issued by the City of Portland Bureau of Buildings for the Project, and ending on the latest of (i) sixty years after the date on which such certificate of occupancy was issued, or (ii) the date upon which any form of Public Subsidy to the Project ceases.

Section 2.
Project  Requirements, Management
2.1
Designated Units shall not be materially altered in size, floor plan, accessibility to handicapped persons, or amenities during the term of this Agreement, except as otherwise approved by PDC or as required by applicable law.

2.2
During the term of this Agreement, each Dwelling Unit shall be rented or available for rental on a continuous basis to members of the general public, subject only to temporary vacancies or inavailabilities for cleaning and rehabilitation.  The Owner shall not give or allow to be given any preference to any particular group or class in renting the Dwelling Units, except to Qualified Tenants.  The Owner shall not discriminate, nor allow discrimination, in the provision of housing on the basis of race, creed, gender, national origin, religion, marital status, sexual orientation, family status, age, disability, or the receipt of public assistance, nor against any tenant who is a parent or legal guardian with whom a child resides or is expected to reside except in the event that the Project (i) is designated exclusively for households, the heads of which are over 62 years of age, or (ii) is designated for households, the heads of which are 55 years of age or older, if the Project meets the requirements of applicable federal law.  [If there are any residency restrictions, this issue needs to be addressed at the end of this paragraph.]


2.3a
[Use this section if some of the units are not Designated Units]  The Designated Units shall be intermingled with all other Dwelling Units in the Project.  A non-Designated Unit shall become a Designated Unit when a unit of comparable size or smaller is available for rental and when the number of units occupied by Qualified Tenants is less than the number required under this Agreement.  Tenants in the Designated Units shall have equal access and enjoyment to all common facilities and services of the Project.

2.3b.
[Use this section if all units are Designated Units]  All of the Dwelling Units in the Project shall be treated as Designated Units.  All tenants shall have equal access and enjoyment to all common facilities and services of the Project.

2.4
Rents charged for Designated Units shall not be greater than the applicable Allowable Rents, except rents may be higher if the Project receives other Public Subsidies including, but not limited to, Project-based Section 8.


2.5
Owner shall adjust rents annually to conform to median income statistics published annually by HUD in its approved rent schedule.  Any variation from this requirement must be approved in writing by BHCD, which approval will not be unreasonably withheld.  The Owner shall be permitted, subject to the consent of BHCD as provided above, to rent Designated Units at rents which are lower than the HUD approved rent schedule if such rent schedule for any Designated Unit in the Project would result in a rental rate in excess of the then current market rate for rents in the area in which the Project is located.

2.6a
[Use this section if some of these units are not Designated Units] Designated Units shall be maintained in a manner no different than non-Designated Units and in a safe, clean, and habitable condition.


2.6b
[Use this section if all units are Designated Units] Designated Units shall be maintained in a safe, clean, and habitable condition.


2.7
The Project shall be managed by Owner according to a property management plan approved by BHCD, or if managed by an agent of Owner, such agent shall be appointed subject to the approval of BHCD, which approval will not be unreasonable withheld.


2.8
 BHCD and its agents and representatives may upon reasonable notice and subject to applicable landlord tenant law, periodically enter upon the Property for the purpose of inspection to ascertain compliance with the terms of this Agreement.

Section 3.
Qualified Tenants

3.1
The Owner or Owner’s Agent shall provide PDC with copies of all income certifications of Qualified Tenants and other information required to be prepared in order to comply with the requirements of Section 42 of the Code and applicable regulations not less often than annually promptly after such income certifications and reports are prepared and filed as required by Section 42 of the Code and applicable regulations.  In the event that the Owner is no longer required to provide income certifications of Qualified Tenants in order to meet the requirements of Section 42 of the Code, the Owner will nevertheless cause such income certification to be completed not less often than annually and will provide such information to PDC to the extent and in the form previously provided pursuant to the requirements of Section 42 of the Code and applicable regulations.

3.2a
[Use this section if some of the units are not Designated Units]  No less than once each calendar year throughout the term of this Agreement, the Owner shall recertify each Qualified Tenant’s income by obtaining a completed income certification in the form set forth in Exhibit B of this Agreement.  In the event the recertification demonstrates that any Qualified Tenants’ household income exceeds 140% of the income at which such household would qualify as Qualified Tenants, the Owner shall hold the next available unit of comparable size or smaller in the Project available for rental by a new Qualified Tenant, and shall notify each tenant who is no longer a Qualified Tenant of such fact.  The Owner may execute a new lease with tenants who, upon recertification, are no longer Qualified Tenants, to allow such tenants to continue to occupy their respective unit.  Such units shall no longer be treated as Designated Units.  Such lease may be at market rate rent, for comparable units in the same Project or in comparable projects, but may not require cash payments of any additional deposits or fees.  In no event may a tenant who is no longer a Qualified Tenant be evicted or have a duty to pay higher rent, upon less than sixty days’ written notice to such tenant.

3.2b
[Use this section if all units are Designated Units]  No less than once each calendar year throughout the term of this Agreement, the Owner shall recertify each Qualified Tenant’s income by obtaining a completed income certification in the form set forth in Exhibit B of this Agreement.  In the event the recertification demonstrates that any Qualified Tenants’ household income exceeds 140% of the income at which such household would qualify as Qualified Tenants, the Owner shall notify each tenant who is no longer a Qualified Tenant of such fact.  The Owner may execute a new lease with tenants who, upon recertification, are no longer Qualified Tenants, to allow such tenants to continue to occupy their respective unit.  Such lease may be at market rate rent, for comparable units in comparable projects, but may not require cash payments of any additional deposits or fees.  In no event may a tenant who is no longer a Qualified Tenant be evicted or have a duty to pay higher rent, upon less than sixty days’ written notice to such tenant.

3.3 In order to preserve the affordable units for occupancy as originally intended, Owner is encouraged to increase unit rents when tenant income increases above the maximum allowable income, provided that at all times such unit rents comply with the provisions of Section 42 of the Code.  Inability to comply in a manner which demonstrates a good faith effort to implement the “Incomes Rising in Place” standard as described in PDC’s Asset Management System Manual must be reported in writing to PDC.

Section 4.
Term

This Agreement and all and several of the provisions hereof shall become effective upon its execution and delivery and shall remain in full force and effect for a term and period equal to the Restriction Period.   The term of this Agreement is not directly related to the term of any financing accommodation which may have been provided by the City or BHCD.  The Owner’s payment of the balance of any such financing shall not be construed to lessen the City’s or BHCD’s interest in the perpetuation of this Agreement.

Section 5.  
Reporting


On the first day of the third month after the end of the Owner’s Fiscal Year, Owner shall provide to PDC the following:


5.1
The Owner agrees to submit to PDC, or its designee, copies of all reports filed with Oregon Housing and Community Services Department (“OHCSD”) and/or the Internal Revenue Service with respect to the Designated Units.  In the event the Owner ceases to be required to file reports to OHCSD and/or the Internal Revenue Service, the Owner or its designee shall nevertheless continue to provide such reports to PDC during the remaining term of the Agreement.  

5.2 The Owner further agrees to submit to PDC, or its designee, such reports as the PDC may reasonably require to demonstrate compliance with the terms of this Agreement, including but not limited to summaries of leasing activity, rents charged for each unit including Designate Units, tenant income verifications, lists of any deposits or fees charged to any tenant including Qualified Tenants, and copies of all leases, rental agreements, and notices given hereunder. 

Section 6.
Affirmative Marketing


Owner shall adopt affirmative marketing procedures and requirements for all housing projects with five or more units.  An affirmative marketing plan, as required by PDC’s Asset Management System Manual, must be submitted to PDC prior to Loan closing and shall include the following:

6.1 Methods for informing the public and potential tenants about fair housing laws (for example: the use of the fair housing logo or equal opportunity language);

6.2 A description of what the Owner will do to affirmatively market federally-assisted housing;

6.3 A description of what the Owner will do to inform persons not likely to apply for housing without special outreach;

6.4 A requirement to maintain records to document actions taken to affirmatively market federally-assisted units and to assess marketing effectiveness;

6.5 A description of how efforts will be evaluated and what corrective actions will be taken where requirements are not met; and

6.6 A requirement to maintain records of race and gender of all tenant head of households and to report such information annually to PDC.

Section 7.
Covenants Run With the Land
7.1
The Owner represents and warrants that the financing accommodations provided by the BHCD is an inducement to the Owner to continue to operate the Project in accordance with this Agreement, and that the Owner has induced BHCD to make financing accommodations it otherwise would not have made, by promising to operate the Project in accordance with this Agreement for the full, stated term of the Agreement.  Therefore, the Owner covenants, agrees, and acknowledges that BHCD is the beneficiary of this Agreement, and that BHCD has relied upon the enforceability of this Agreement in determining to provide financial accommodations to the Owner in relation to the Project. 

7.2
The Owner hereby declares that during the term of this Agreement, the covenants, restrictions, charges and easements set forth herein shall be deemed covenants running with the land and shall pass to and be binding upon the Owner’s successors in title including any purchaser, grantee, or lessee of any portion of the Project and any other person or entity having any right, title, or interest therein and upon the respective heirs, executors, administrators, devisees, successors, and assigns of any purchaser, grantee, or lessee of any portion of the Project and any other person or entity having any right, title, or interest therein.  Each and every contract, deed, or other instrument hereafter executed covering or conveying the Project or any portion thereof or interest therein (other than a rental agreement or lease for a Dwelling Unit) shall contain an express provision making such conveyance subject to the covenants, restrictions, charges, and easements contained herein; provided, however, that any such contract, deed, or other instrument shall conclusively be held to have been executed, delivered, and accepted subject to such covenants, regardless of whether or not such covenants are set forth or incorporated by reference in such contract, deed, or other instrument.

Section 8.
Sale or Disposition of the Property and/or the Project

If the Owner desires to sell, transfer, or otherwise dispose of the Property and/or the Project or any portion thereof, Owner shall require the transferee to provide evidence to PDC that the transferee has the skills and capacity to fulfill the terms of this Agreement.  Any sale or transfer (or any attempted sale or transfer) of all or any part of, or any interest in, the Property or the Project, or any beneficial interest in Owner, without the prior written consent of BHCD (which BHCD may grant, condition, or withhold in its sole and absolute discretion) is prohibited. Except “sale or transfer” shall not include,


(i)
if the Owner is a partnership or limited liability company, a transfer to a general partner or managing member who is as of the date of this Agreement a general partner of the partnership or managing member of the limited liability company,

(ii) a transfer to a qualified nonprofit organization or government agency pursuant to a right-of-first refusal under IRC Section 42(i)(7), or

(iii)
a transfer pursuant to a qualified contract under IRC Section 42(h)(6)(f).


As used herein, the term “sale or transfer” is used in its broadest sense, and includes, with respect to the Property or Project, a ground lease, master lease or other lease not in the ordinary course of business, land sale contract, foreclosure, deed in lieu of foreclosure, or transfer (by operation of Law or otherwise) pursuant to any dissolution liquidation, merger, reorganization or consolidation, and with respect to a beneficial interest in Owner, a sale, gift or other transfer of any partnership, stock, membership or other ownership interest in Owner other than a transfer upon death of the Owner of such interest.  BHCD reserves the right to approve a sale or transfer described in this Section.


(b)
Owner shall not change the use of the Property without BHCD’s prior written consent, which consent may be withheld or conditioned in BHCD’s sole and absolution discretion.

Section 9.  
Uniformity; Common Plan


The provisions hereof shall apply uniformly to the entire Project to establish and carry out a common plan for the use, development, and improvement of the Property.

Section 10.
Compliance; Owner’s Obligation
10.1    The Owner shall exercise its best efforts to comply with the requirements of this Agreement and shall correct any noncompliance within thirty (30) days after such noncompliance is first discovered by the Owner, or would have been discovered by the exercise of reasonable diligence, or within thirty (30) days after the Owner receives notice of such noncompliance from PDC or its successors or assigns.  Such period for correction may be extended if the Owner is exercising due diligence to correct the noncompliance.

10.2
Notwithstanding any other provision of this Agreement to the contrary, 

the Owner shall not be deemed to be in default pursuant to the terms of this Agreement for any action taken, or any forbearance from action taken, in order to comply with Section 42 of the Code and applicable regulations, or any rules or regulations promulgated by Oregon Housing and Community Services Department, or other applicable law, that in the Owner’s reasonable judgment are required to ensure such compliance.                                                         

Section 11.
Events of Default.
Any of the following shall be an event of default (“Event of Default”) under this Agreement:


11.1.
Failure to Comply with Covenants, Conditions, Agreements, or Obligations. Owner fails to perform or abide by any covenant, condition, agreement, or obligation in this Agreement, and such failure, to the extent curable, is not cured within thirty (30) days after written notice from PDC specifying the default or, if such breach cannot with due diligence be cured within such period, if Owner shall fail within such thirty (30) day period to commence cure of the failure and thereafter diligently prosecute to completion such cure (which cure in any event shall occur within sixty (60) days after the default notice).  


11.2
Default Under Loan Documents..  Owner defaults under the Note, the Loan Agreement, the Trust Deed, or the Loan Documents and fails to cure the default within the applicable cure period, if any, set forth therein.

Section 12.
Rights and Remedies on Default

Upon the occurrence of an Event of Default and at any time thereafter, BHCD may, at its option, exercise any one or more of the following rights and remedies:

12.1
Performance of Obligations.  BHCD may, by mandamus or other suit, action or proceeding at law or in equity, require the Owner to perform its covenants, conditions, agreements, and obligations in this Agreement, or to abate, prevent, or enjoin any acts or things which may be unlawful or in violation of the rights of BHCD in this Agreement.

12.2.
Access to Records.  BHCD shall have the right to access, inspect, examine, and make copies of all of the books and records of the Owner pertaining to the Project.


12.3.
Other Rights and Remedies.  BHCD shall have any other rights or remedies provided in this Agreement, the Trust Deed, the Note, the Loan Documents, or any other instrument delivered by Owner in connection with the financing accommodations. 

12.4
Money Damages.  BHCD may take such other action available at law or in equity as may appear necessary to enforce the covenants, conditions, agreements, and obligations of the Owner in this Agreement, in such order and manner as it may select, to recover monetary damages caused by such violation or attempted violation of any covenant, condition, agreement, or obligation.  Such damages to include but not be limited to all costs, expenses including but not limited to staff and administrative expense, fees including but not limited to all reasonable attorneys’ fees which may be incurred by BHCD or any other party in enforcing or attempting to enforce this Agreement following any Event of Default on the part of the Owner or their successors, whether the same shall be enforced by suit or otherwise; together with all such costs, fees, and expenses which may be incurred in connection with any amendment to this Agreement or otherwise at the request of the Owner.


12.5.
Receiver.  BHCD may petition for the appointment of a Receiver who shall have the right to enter the Project upon appointment.

Section 13.
Severability

The invalidity of any clause, part or provision of this Agreement shall not affect the validity of the remaining portions hereof.

Section 14.     Notices


Any notice required or permitted under this Agreement shall be in writing and shall be deemed effective; (1) when actually delivered in person, (2) one business day after deposit with a commercial courier service for “next day” delivery, (3) two business days after having been deposited in the United States mail as certified or registered mail, or (4) when transmitted by facsimile (answer back or receipt confirmed), addressed to the parties as follows:


Owner:



with a copy to:



PDC:


Portland Development Commission

Attn: Louise K. Lauman, Asset Management

222 NW 5th Avenue




Portland, OR  97209-3859




Facsimile:  (503) 823-3368


with a copy to:

Portland Development Commission





Attn: General Counsel





222 NW 5th Avenue





Portland, OR 97209-3859





Facsimile:  (503) 823-3368

Section 15.
Subordination of Agreement

This Agreement and the restrictions hereunder are not subordinate to the permanent loan and loan documents on the Project, except insofar as Section 42 (h)(6)(E) of the Code otherwise requires.  It is anticipated that PDC will subordinate this Agreement to the Senior Permanent Lender’s permanent loan documents.  If the Senior Permanent Lender requests PDC to subordinate its security interest to the Senior Permanent Lender’s loan documents and after PDC’s approval of the terms and conditions of the Senior Permanent Lender’s loan documents, PDC shall execute such subordination agreement and other documents as are necessary to evidence such subordination.  PDC will not unreasonably withhold approval of the Senior Permanent Lender’s loan documents.  

Section 16.
Governing Law, Venue


This Agreement shall be governed by the laws of the State of Oregon.  Venue shall be in the Circuit Court of Multnomah County, Oregon.


IN WITNESS WHEREOF, the parties have caused this Agreement to be signed by their respective, duly authorized representatives, as of the day and year first written above.

OWNER:  







By: 
______________________________
 

CITY OF PORTLAND, acting by and through the Bureau of Housing and Community Development 







By: _________________________________


William White


Executive Director


PORTLAND DEVELOPMENT COMMISSION


By: __________________________________



Donald F. Mazziotti



Executive Director

STATE OF OREGON  )




  ) ss.

County of Multnomah
  )

This instrument was acknowledged before me this _____ day of _______, 200__, by ____________________ as the _________________ of _____________________.







____________________________________






Notary Public of Oregon

My Commission Expires:________________

STATE OF OREGON  )




  ) ss.

County of Multnomah
  )


This instrument was acknowledged before me this ____ day of ________, 200__, by Donald F. Mazziotti as the Executive Director of the Portland Development Commission.







___________________________________







Notary Public of Oregon







My Commission Expires: ______________

EXHIBIT A

LEGAL DESCRIPTION

EXHIBIT B

PORTLAND DEVELOPMENT COMMISSION


Tenant Survey

1900 SW 4th Avenue, Suite 7000

Project Address: 






Portland, OR 97201-5304


503/823-3200

	
	
	
FAMILY MIX
	

HEAD OF HOUSEHOLD INFORMATION
	
MONTHLY

	Unit No.
	HOME Unit?
	No. Of Bdrms
	No. Of Adults - age/sex

No. Of Children – age/sex
	Name
	Ethnic/Race
	Date of First Occupancy
	Handi-capped
	Rent Subsidy (Section 8 or other)
	Annual Household Income (all incomes) / Date certified
	Monthly Rent
	Utility Costs (if not included in rent)

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	
	
	
	
	


I certify that the above information is correct for each of the above tenants.

Owner:  ​






    

Date: _______________
Page 

 of  

____















(Please make copies for additional pages)
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