INTERGOVERNMENTAL AGREEMENT

PORT OF PORTLAND

AND

CITY OF PORTLAND

MT. HOOD AVENUE BRIDGE STRUCTURE – MAINTENANCE RESPONSIBILITIES

THIS INTERGOVERNMENTAL AGREEMENT ("Agreement") is made and entered into, pursuant to the authority found in ORS 190-010, et.seq, and ORS 206.345, between the City of Portland, by and through its Office of Transportation ("PDOT"), and the Port of Portland ("Port"), on this _____ day of _______________, 2004.  The City and the Port may be referred to collectively herein as the "Parties."

RECITALS

A. The City is authorized to enter into intergovernmental agreements pursuant to the provisions of ORS 190.010, et.seq; 

B. The Port is an Oregon Port District formed and operating under the laws of the State of Oregon and is a unit of local government authorized to enter into intergovernmental agreements pursuant to the provisions of ORS 190.010, et.seq; and

C. In conjunction with the CascadeStation development, a new structure and interchange was constructed on N.E. Airport Way between 82nd Avenue and I-205.  This interchange/structure services the CascadeStation development site to the south and the long-term airport parking and existing businesses to the north.  The new bridge structure that crosses N.E. Airport Way is to be referred to as the Mt. Hood Avenue Bridge Structure ("Bridge Structure").  This Bridge Structure is defined as that length from the South end of the South impact panel (Station 417+57) to the North end of the North impact panel (Station 421+43), including the flares as depicted on Exhibit A.  The following outlines ownership and maintenance responsibilities of the Parties with respect  to the Bridge Structure:

IN CONSIDERATION of those mutual promises and the terms and conditions set forth hereafter, and pursuant to the provisions of ORS Chapter 190, the parties agree to be bound as follows:

1. Port ownership and maintenance

The Port will retain ownership and maintenance responsibility for N.E. Airport Way, west of the I-205 interchange ramps; the Mt. Hood Avenue Bridge Structure; the interchange ramps between N.E. Mt. Hood Avenue and N.E. Airport Way; and all frontage roads North of N.E. Airport Way, in the vicinity of N.E. Mt. Hood Avenue.  The location and designated Port ownership segments described above are shown on the attached sketch map, marked Exhibit B, and by this reference made a part hereof. 

2. PDOT public right-of-way

PDOT's public right-of-way includes that portion of N.E. Mt. Hood Avenue South of the Eastbound N.E. Airport Way ramps to, and including, Eastbound N.E. Cascade Parkway, as shown in the attached Exhibit B.  

3. traffic signal ownership and maintenance

The Port will own the traffic signal at the intersection of N.E. Mt. Hood Avenue, at the Eastbound ramps to and from N.E. Airport Way.  PDOT will maintain and operate the signal, subject to reimbursement by the Port.  Reimbursement will be made in accordance with the 82nd Avenue and Airport Way Traffic Light Maintenance Agreements, as amended.

4. bridge structure and interchange ramps

Although the Mt. Hood Avenue Bridge Structure and interchange ramps are currently owned by the Port, these transportation improvements were built to PDOT standards in order to ensure that the Port retained the ability to transfer ownership and maintenance responsibilities to PDOT at some later date, if both parties elected to do so.  At the Port's request, and in order to ensure compliance with PDOT standards, or Oregon Department of Transportation ("ODOT") standards, where applicable, PDOT performed design and construction review services, inspection, and materials testing for the Bridge Structure and interchange ramps in accordance with PDOT's street permit procedures.  A Certificate of Completion was issued by PDOT on December 3, 2001, for these improvements.  PDOT hereby agrees to provide services for the required current and future inspection and analysis of the Bridge Structure as specified in Section 7.2 (PDOT Obligations). 

5. additional PORT OBLIGATIONS

5.1 General Repair

The Port will be responsible for and will pay for maintenance activities relating to the Bridge Structure. Required maintenance shall be performed in response to deficiencies noted in the PDOT bridge inspection reports, or in response to directives from PDOT or as identified by the Port and/or its agents.  Maintenance activities shall include, but are not limited to the following: 

5.1.1 Structural and cosmetic repairs to the bridge deck:

5.1.1.1   Patching of spalls, delaminations and cracks or other damage to both the top and bottom surfaces of the concrete deck, sidewalks and curbs.  Restoration of damaged reinforcing steel within the repaired deck, sidewalk and curb concrete to full cross section.

5.1.1.2   Routine maintenance, cleaning and repairs of the bridge compression seal expansion joints.

5.1.1.3   Repair or replacement in kind of worn or damaged pavement markings.

5.1.1.4   Repair or replacement in kind of damaged ornamental painted steel pedestrian railings, ornamental protective screens, associated attachment hardware, and paint and/or protective coating systems.

5.1.1.5   Repair or replacement in kind of damaged reinforced concrete bridge railing and parapet railing.

5.1.1.6   Repair or replacement in kind of damaged approach railings, posts, rail transitions and mounting hardware.

5.1.1.7   Repair or replacement in kind of damaged light standards, mounting brackets, associated mounting hardware and fittings, conduit runs and electrical wiring.

5.1.1.8   Repair or replacement in kind of damaged embedded traffic signal loops and wires, in accordance with or unless provided otherwise in the 82nd Avenue and Airport Way Traffic Light Maintenance Agreement already entered into between the parties.

5.1.1.9   Repair or replacement in kind of damaged signs, sign posts, sign brackets and associated sign mounting hardware.

5.1.1.10   Repair of the asphalt roadway surfacing over the bridge end panels. 

5.1.1.11   Repair or replacement in kind of bridge approach end panel restrainer systems.

5.1.1.12   Installation of a future wearing surface on the deck and approach end panels.

5.1.1.13   Cleanup of spills (hazardous or non-hazardous). 

5.1.1.14   Removal of snow, ice, and/or sanding of the roadway.

5.1.1.15   Removal of graffiti, and unauthorized signs and/or banners.

5.1.2 Structural or cosmetic repairs to the bridge superstructure:

5.1.2.1   Repair or replacement in kind to damaged pre-stressed concrete girders, reinforced concrete beam diaphragms, and bridge bearing systems.  This includes patching of spalls, delaminations, cracking or other damage to all superstructure elements, and restoration of damaged reinforcing steel and prestressing steel strands within the repaired prestressed concrete girders, concrete diaphragms and bridge bearings to full cross section.

5.1.2.2   Repair/response to damage to superstructure elements as a result of settlement of the approach fills or substructure elements.

5.1.2.3   Repair/response to damage of the superstructure elements as a result of seismic events. 

5.1.2.4   Restoration of damaged or worn paint, and/or protective/decorative coating systems.

5.1.2.5   Removal of graffiti.

5.1.3 Structural or cosmetic repairs to the bridge substructure:

5.1.3.1   Repair/response to damaged reinforced concrete abutments, wingwalls, columns, pier caps, footings and concrete filled steel foundation piling.  This includes patching of spalls, delaminations, cracking or other damage to all substructure elements. Restoration of damaged reinforcing steel within the repaired abutments, wingwalls, columns, pier caps and footings to full cross section.

5.1.3.2   Repair/response to damaged substructure elements due to settlement of the subgrade and approach fills. 

5.1.3.3   Repair/response to damage of the substructure elements as a result of seismic events. 

5.1.3.4   Repair or replacement in kind of damaged slope paving.

5.1.3.5   Repair or replacement in kind of damaged abutment drainage systems.

5.1.3.6   Restoration of damaged or worn paint, and/or protective/decorative coating systems.

5.1.3.7   Removal of graffiti.

6. Access and Records 

The Port hereby grants access to the Bridge Structure to PDOT to complete inspection activities.  The Port agrees to provide to PDOT maintenance logs of any and all maintenance activities within forty-five (45) days of completion of the work.  

6.1 Pavement Maintenance

The Port agrees to all maintenance responsibility for all pavement markings on the Eastbound ramps to/from N.E. Airport Way and N.E. Mt. Hood Avenue, North of and including the Southern-most crosswalk at the Eastbound N.E. Airport Way ramp intersection.  Neither PDOT nor the Port shall modify the striping layout on any of the approaches to the signalized intersection without the review and concurrence of the other Party.

7. PDOT OBLIGATIONS

7.1 Federal Bridge Identification Number

PDOT agrees to perform all necessary activities required to obtain a federal bridge identification number for the Bridge Structure and to place it on the National Bridge Inspection Standards ("NBIS") registry. A hard copy of the NBIS registration will be forwarded to the Port upon receipt from the Oregon Department of Transportation, the registering agency.

7.2 Structural/Condition Assessment Inspections

PDOT agrees to provide the services of a State of Oregon certified bridge inspector to conduct a structural/condition assessment inspection of the Bridge Structure in conformance with the guidelines established by ODOT and in compliance with the NBIS.  PDOT will perform structural/condition assessment inspections at regular intervals, not to exceed two (2) years, in conformance with NBIS requirements. A signed copy of all inspection reports, including a list of all required maintenance activities, will be forwarded to the Port within ninety (90) days of the completion of the inspection.  If the inspector identifies a matter that requires immediate attention, PDOT shall immediately notify the Port.  The Port will perform the necessary work within a reasonable timeframe, to be agreed upon by the parties based on the type of work and the urgency.  The Port will work with PDOT to determine whether the Bridge Structure must be closed pending the completion of the repairs.  PDOT further agrees to conduct additional inspections of the structure as needed, or as requested, following seismic events, vehicular damage, or other such events that may cause damage.  PDOT and the Port will agree upon and coordinate any required travel lane closures prior to any travel lane closures needed to perform any work under this Section.  All inspection reports and notices proscribed above shall be sent to the address provided in Section 11.6.

7.3 Bridge Load Rating Analysis

PDOT agrees to perform a bridge load rating analysis of the Bridge Structure in compliance with guidelines established by ODOT. The analysis will be performed within two (2) years of the acceptance of this Intergovernmental Agreement. A bound copy of the rating analysis, accompanied by an electronic disk copy of all analysis records, will be forwarded to the Port after a review and approval is obtained by PDOT from ODOT. 

7.4 Invoices

The Port will reimburse PDOT for its reasonable actual costs in performance of the inspection work described in this Agreement.  PDOT agrees to provide properly documented invoices to the Port for all actual expenditures incurred by PDOT in the performance of work activities associated with the inspection, analysis, or maintenance of the Bridge Structure. Such invoices shall be in a form acceptable to the Port and accompanied with appropriate backup documentation to justify the amount of the invoice.  Reimbursable amounts will include all materials, wages and benefits for the activities described above.  PDOT will also be reimbursed for overhead.  An overhead rate of 40% will be applied to personnel costs only.  Overhead shall not be assigned to materials and services provided by other parties.  PDOT will invoice the Port on an annual basis, or may invoice more frequently if expenditures within any accounting quarter exceed ten thousand dollars ($10,000.00). The Port will not be obligated to pay anything beyond this maximum amount unless it has been notified in advance, that the charge will exceed this amount and has approved the additional expenditure.  The Port reserves the right to terminate this Agreement should it deem PDOT expenses to be unreasonable.   If the Port disputes an invoice, such dispute shall be resolved in accordance with Section 9 of this Agreement.  
7.5 Cost Records and Accounts

PDOT agrees that the cost records and accounts pertaining to all reimbursable items are to be kept available for inspection by representatives of the Port. Copies of such records and accounts shall be made available upon request.  

8. default

Should either party violate any of the terms and conditions of this Agreement, and such violation is not cured within thirty (30) days of notice of such violation by the other party, then the aggrieved party shall have available to it, any and all remedies available at law or in equity, including all equitable remedies, such as injunctive relief and specific performance, for breach of contract.

9. Mediation

Should any dispute arise between the parties to this Agreement, it is agreed that such dispute will be submitted to mediation prior to any litigation.  The parties shall exercise good faith efforts to select a mediator who shall be compensated equally by both parties.  Mediation will be conducted in the Airport Conference Center in Portland, Oregon, unless both parties agree otherwise.  Both parties agree to exercise good faith efforts to resolve disputes through the mediation process.  If a party requests mediation and the other party fails to respond within ten (10) days, or if the parties fail to agree on a mediator within ten (10) days, a mediator shall be appointed by the presiding judge of the Multnomah County Circuit Court upon the request of either party.  The parties agree that mediation shall occur on an expedited schedule and that they will not attempt to delay mediation, the scheduling of the mediation or continue the mediation once it has been set.  The parties shall retain all rights at law or in equity with respect to any dispute not covered by this Section and also with respect to those disputes covered by this Section after mediation has been completed.

10. Indemnifiction

Each party shall defend (using legal counsel reasonably acceptable to the other indemnified party), indemnify, and hold harmless the other party from any claims of damage or liability made by a third party against the indemnified party that is the result of the negligence of the other party to this Agreement, either in terms of performance or failure to perform in accordance with the terms of this Agreement.  Each party shall be liable to the other for any damage caused to one party as a result of the negligence of the other party in terms of performance or failure to perform in accordance with the terms of this Agreement.

11. general provisions

11.1 Attorney Fees

If a suit, action, or other proceeding  (including any proceeding under the U.S. Bankruptcy Code), is instituted to interpret or enforce any rights or obligations hereunder, the prevailing party shall be entitled to recover attorney, paralegal, accountant, and other expert fees and all other fees, costs, and expenses actually incurred and reasonably necessary in connection therewith, as determined by the court or body, at trial, or on any appeal or review, in addition to all other amounts provided by law.     
11.2 Jurisdiction

This Agreement shall be construed under the laws of the State of Oregon with jurisdiction being with Multnomah County Court or the Federal Court located in Portland, Oregon. 

11.3 Amendment

Any amendment, modification, or alteration of this Agreement shall be effective only if mutually agreed upon, reduced to writing, and signed by both parties. 

11.4 Agreement Subject to Agreements with United States

This Agreement shall be subject to the provisions of any existing or future agreement between the Port and the United States relative to the operation or maintenance of the Airport, the execution of which has been, or may be required, as a condition precedent to the expenditure of federal funds for the development of the Airport.

11.5 Nonwaiver of Rights

No waiver of any default or violation of this Agreement by either party of any of the terms, covenants, and conditions hereof to be performed, kept, and observed by the other party shall be construed as, or shall operate as, a waiver of any subsequent Default or violation of any of the terms, covenants, or conditions herein contained, to be performed, kept, and observed by the other party.

11.6 Notices

Notice required under this Agreement may be given by personal service, in the same manner as a summons under the Oregon Rules of Civil Procedures, or by certified mail, return receipt requested, by depositing the notice in the United States mail, in the continental United States, postage prepaid.  Any notice mailed in accordance with this Section shall be presumed to have been received by the addressee four (4) days after the date that it was deposited as certified mail in the United States mail.  Either party shall have the right, by giving written notice to the other in accordance with this Section, to change the address at which its notices are to be received.

Until any address change is made by notice given in accordance with this Section, notices to the Port shall be delivered to:

Port of Portland
7111 NE Alderwood Road
Portland, Oregon 97218
Attn:  Maintenance Manager

Until any address change is made by notice given in accordance with this Section, notices to PDOT shall be delivered to:

Portland Office of Transportation

Bridges and Structures Section

1120 SW 5th Ave – Rm 800

Portland, OR 97204

Attn:  Bridge Maintenance Engineer

11.7 Contact Persons

Each party shall provide to the other, on a yearly basis, a current listing of contact persons responsible for the maintenance and upkeep of the structure.  The Port's "contact person" for 2004/2005 shall be Tom Trowbridge.  The 24 hour telephone contact for the Port is 503-460-4683.  PDOT's "contact persons" for 2004/2005 shall be Bill Clark or Steve Yates.  The 24 hour telephone contact for PDOT is 503-823-1700.

11.8 Captions

The headings and section titles of this Agreement are not part of this Agreement and shall have no effect upon the construction or interpretation of any part of this Agreement.

11.9 Calculation of Time

Unless referred to as Business Days, all periods of time referred to in this Agreement shall include Saturdays, Sundays, and Legal Holidays.  However, if the last day of any period falls on a Saturday, Sunday, or legal holiday, then the period shall be extended to include the next day which is not a Saturday, Sunday, or Legal Holiday.  "Legal Holiday"xe "Legal Holiday" shall mean any holiday observed by the Federal Government.  "Business Days" XE "Business Days"  shall mean Monday through Friday and shall exclude Saturday, Sunday, and Legal Holidays.

11.10 Severability

If one or more clauses, sections, or provisions of this Agreement shall be held to be unlawful, invalid, or unenforceable, it is agreed that the parties will promptly determine whether to terminate or amend to remedy the problem, but until such time as either action can be taken, remainder of the enforceable Agreement shall remain in full force and effect.

11.11 Incorporation of Exhibits and Other Documents

All Exhibits and documents attached to and referred to in this Agreement are intended to be, and hereby are, specifically made a part of this Agreement.

11.12 Successor and Assigns

This Agreement shall be binding upon and inure to the benefit of the successors and assigns of the Port and PDOT where permitted by this Agreement.

11.13 Right to Terminate Agreement

The Port shall notify PDOT in the event that the FAA or its successors requires modifications or changes in this Agreement as a condition precedent to the granting of funds for the improvement of the Airport, or otherwise.  PDOT may accept such amendments, modifications, revisions, supplements, or deletions of any of the terms, conditions, or requirements of this Agreement as may be reasonably required to satisfy the FAA requirements or PDOT may elect to terminate this Agreement.  Furthermore either party may terminate this Agreement at any time and for any reason by giving the other party at least thirty (30) days advance written notice of such termination, with notice being given in accordance with Section 11.6.

11.14 Time of the Essence

It is mutually agreed that time is of the essence in the performance of all covenants and conditions to be kept and performed under the terms of this Agreement.

11.15 Interpretation of Agreement

This Agreement is the result of arms length negotiations between the Port and PDOT, and therefore any ambiguity in this Agreement shall not be construed against the Port or PDOT by reason of its preparation of this Agreement.  

11.16 Number or Gender

The use herein of a singular term shall include the plural, and use of the masculine, feminine, or neutral genders shall include all others.

11.17 Entire Agreement

It is understood and agreed that this Agreement (including all Exhibits and other documents incorporated by reference) contains the entire agreement between the Port and PDOT with respect to the Mt. Hood Avenue Bridge.  It is further understood and agreed by PDOT that the Port and the Port's agents and employees have made no representations or promises with respect to this Agreement or the making or entry into this Agreement, except as in this Agreement expressly set forth, and that no claim or liability shall be asserted by PDOT against the Port for the breach of any representations or promises not expressly stated in this Agreement.  Any other written or oral agreement with the Port with respect to the Mt. Hood Avenue Bridge is expressly waived by PDOT.  It is further understood and agreed by the Port that PDOT and PDOT's agents and employees have made no representations or promises with respect to this Agreement or the making or entry into this Agreement, except as in this Agreement expressly set forth, and that no claim or liability shall be asserted by the Port against PDOT for the breach of any representations or promises not expressly stated in this Agreement.  Any other written or oral agreement with PDOT with respect to the Mt. Hood Avenue Bridge is expressly waived by the Port.

11.18 No Limit on Powers

Nothing in this Agreement shall limit, in any way, the power and right of the Port or PDOT to exercise its governmental rights and powers, including its powers of eminent domain

11.19 Capacity to Execute

The individuals executing this Agreement warrant that they have full authority to execute this Agreement on behalf of the entity for whom they purport to be acting.

IN WITNESS HEREOF, the parties have subscribed their names hereto effective as of the year and date first written above.

	THE CITY OF PORTLAND 
BY AND THROUGH THE OFFICE OF TRANSPORTATION

By: 


Jim Francesconi

Commissioner of Public Utilities

By: 


Gary Blackmar

City Auditor

APPROVED AS TO FORM FOR THE CITY

By: 


Counsel for the City of Portland
	THE PORT OF PORTLAND

By: 


Bill Wyatt

Executive Director

APPROVED AS TO LEGAL SUFFICIENCY FOR THE PORT

By: 


Counsel for Port of Portland
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