Misc. Contracts & Agreements

No. 22194
Agency/ODOT 
Agreement No. 22194


INTERGOVERNMENTAL

I-5: Lombard to Delta Park

Environmental Assessment

THIS AGREEMENT is made and entered into by and between THE STATE OF OREGON, acting by and through its Department of Transportation, hereinafter referred to as "ODOT"; and THE CITY OF PORTLAND, acting by and through its elected officials, hereinafter referred to as “Agency”.

RECITALS

1. By the authority granted in ORS 190.110 and 283.110, state agencies may enter into agreements with units of local government or other state agencies for the performance of any or all functions and activities that a party to the agreement, its officers, or agents have the authority to perform.

NOW THEREFORE, the premises being in general as stated in the foregoing recitals, it is agreed by and between the parties hereto as follows:

TERMS OF AGREEMENT

1. Under such authority, ODOT and Agency agree to perform an Environmental Assessment (EA) on I-5 between Delta Park and Lombard, as described in Exhibit A, attached hereto and by this reference made a part hereof, hereinafter referred to as "Project." The location of the Project is shown on Exhibit D, attached hereto and by this reference made a part hereof. The Project will be financed with federal and state funds in an amount not to exceed $60,000. The estimate for the total Project cost is subject to change.  ODOT shall be responsible for the match of the federal funds, any nonparticipating costs, and all other costs associated with the EA. 

2. The work shall begin on the date all required signatures are obtained and shall be completed no later than March 31, 2006, on which date this Agreement automatically terminates unless extended by a fully executed amendment.  

AGENCY OBLIGATIONS
1. Agency shall perform the work described in Exhibit A. 

2. Agency shall present invoices for 100 percent of actual costs incurred by Agency on behalf of the Project directly to ODOT's Project manager for review and approval.  Such invoices shall be in a form identifying the Project and agreement number, and shall itemize and explain all expenses for which reimbursement is claimed.   Invoices shall be presented for periods of not less than one month duration, based on actual expenses incurred.  Under no conditions shall ODOT's obligations exceed $60,000, including all expenses.

3. Agency shall not enter into any subcontracts for any of the work scheduled under this Agreement without obtaining prior written approval from ODOT.

4. Agency agrees to comply with all federal, state, and local laws, regulations, executive orders and ordinances applicable to the work under this Agreement, including, without limitation, the provisions of ORS 279.312, 279.314, 279.316, 279.320 and 279.555, which hereby are incorporated by reference.  Without limiting the generality of the foregoing, Agency expressly agrees to comply with (i) Title VI of Civil Rights Act of 1964; (ii) Title V and Section 504 of the Rehabilitation Act of 1973; (iii) the Americans with Disabilities Act of 1990 and ORS 659A.142; (iv) all regulations and administrative rules established pursuant to the foregoing laws; and (v) all other applicable requirements of federal and state civil rights and rehabilitation statutes, rules and regulations. 

5. Agency shall perform the service under this Agreement as an independent contractor and shall be exclusively responsible for all costs and expenses related to its employment of individuals to perform the work under this Agreement including, but not limited to, retirement contributions, workers compensation, unemployment taxes, and state and federal income tax withholdings.

6. All employers, including Agency, that employ subject workers who work under this Agreement in the State of Oregon shall comply with ORS 656.017 and provide the required Workers’ Compensation coverage unless such employers are exempt under ORS 656.126. Agency shall ensure that each of its subcontractors complies with these requirements.

7. Agency's Project manager is John Gillam, Planner, PDOT, 1120 SW 5th Ave, Room 800, Portland, OR 97204 (503) 823-7707. 
ODOT OBLIGATIONS

1. In consideration for the services performed, ODOT agrees to pay Agency a maximum amount of $60,000. Said maximum amount shall include reimbursement for all expenses.   Travel expenses shall not be reimbursed.

2. ODOT certifies, at the time this Agreement is executed, that sufficient funds are available and authorized for expenditure to finance costs of this Agreement within ODOT's current appropriation or limitation of the current biennial budget.

3. ODOT's Project manager for this Agreement is Kate Deane, Project Manager, 123 NW Flanders St, Portland, 97209-4012; (503)731-8245.

GENERAL PROVISIONS

1. This Agreement may be terminated by mutual written consent of both parties. 

2. ODOT may terminate this Agreement effective upon delivery of written notice to Agency, or at such later date as may be established by ODOT, under any of the following conditions:

a. If Agency fails to provide services called for by this Agreement within the time specified herein or any extension thereof.

b. If Agency fails to perform any of the other provisions of this Agreement, or so fails to pursue the work as to endanger performance of this Agreement in accordance with its terms, and after receipt of written notice from ODOT fails to correct such failures within 10 days or such longer period as ODOT may authorize.

c. If Agency fails to provide payment of its share of the cost of the Project.

d. If ODOT fails to receive funding, appropriations, limitations or other expenditure authority sufficient to allow ODOT, in the exercise of its reasonable administrative discretion, to continue to make payments for performance of this Agreement.

e. If Federal or state laws, regulations or guidelines are modified or interpreted in such a way that either the work under this Agreement is prohibited or ODOT is prohibited from paying for such work from the planned funding source.  
3. Any termination of this Agreement shall not prejudice any rights or obligations accrued to the parties prior to termination.

4. Agency acknowledges and agrees that ODOT, the Secretary of State's Office of the State of Oregon, the federal government, and their duly authorized representatives shall have access to the books, documents, papers, and records of Agency which are directly pertinent to the specific agreement for the purpose of making audit, examination, excerpts, and transcripts for a period of three years after final payment.  Copies of applicable records shall be made available upon request.  Payment for costs of copies is reimbursable by ODOT.

5. As federal funds are involved in this Agreement, EXHIBITS B and C are attached hereto and by this reference made a part of this Agreement, and are hereby certified to by Agency representative.

6. Agency, as a recipient of federal funds, pursuant to this Agreement with the ODOT, shall assume sole liability for Agency’s breach of any federal statutes, rules, program requirements and grant provisions applicable to the federal funds, and shall, upon Agency’s breach of any such conditions that requires the ODOT to return funds to the Federal Highway Administration, hold harmless and indemnify the ODOT for an amount equal to the funds received under this Agreement; or if legal limitations apply to the indemnification ability of Agency, the indemnification amount shall be the maximum amount of funds available for expenditure, including any available contingency funds or other available non-appropriated funds, up to the amount received under this Agreement.
7. This Agreement and attached exhibits constitute the entire agreement between the parties on the subject matter hereof.  There are no understandings, agreements, or representations, oral or written, not specified herein regarding this Agreement.  No waiver, consent, modification or change of terms of this Agreement shall bind either party unless in writing and signed by both parties and all necessary approvals have been obtained.  Such waiver, consent, modification or change, if made, shall be effective only in the specific instance and for the specific purpose given. The failure of ODOT to enforce any provision of this Agreement shall not constitute a waiver by ODOT of that or any other provision.

IN WITNESS WHEREOF, the parties hereto have set their hands as of the day and year hereinafter written.

On June 18, 2003, the Oregon Transportation Commission approved Delegation Order No. 4 which delegates to the Director, Deputy Director, Highways, Deputy Director, Central Services and Chief of Staff the authority to approve and execute agreements up to $75,000 not included in the Statewide Transportation Improvement Program or not included in a line item in the biennial budget approved by the Commission.


Signature Page to Follow

On October 1, 2004, the Director, Deputy Director, Highways and Chief Engineer approved Subdelegation Order No. 5, in which the Director, Deputy Director, Highways and Chief Engineer delegate authority to the Region Managers to approve and sign agreements up to $75,000 not included in the Statewide Improvement Program (STIP) or not included in a line item in the biennial budget approved by the Commission, provided that engineering sufficiency is recommended by the Technical Services Manager/Chief Engineer.  

	City of Portland, by and through its elected officials

By ______________________________

Mayor

Date _____________________________

By ______________________________

Auditor

Date _____________________________

APPROVED AS TO LEGAL SUFFICIENCY

By ______________________________

Agency Counsel

Date _____________________________

Agency Contact:

John Gillam, Planner, PDOT, 1120 SW 5th Avenue, Room 800, Portland, OR 97204 (503) 823-7707
	STATE OF OREGON, by and through its Department of Transportation

By ___________________________

Region 1 Manager

Date _________________________

APPROVAL RECOMMENDED

By ___________________________

Robin McArthur, Planning/Development Manager

Date ________________________

By ___________________________

Max Mizejewski, Region 1 Tech Center Environmental Unit Manager

Date ________________________




Exhibit A

I-5: Lombard to Delta Park

Environmental Assessment

Scope of Work and Budget

1.0 Background

ODOT is in the preliminary design and environmental analysis phase of Project development. This Project has been classified needing an Environmental Assessment (EA) to be prepared under the requirements of the National Environmental Policy Act (NEPA). The public process for this phase of Project development started in January 2003 and is expected to continue through March 2006 when the EA is approved by the Federal Highway Administration (FHWA). This IGA covers participation by the Agency in the EA phase of the Project from the January 1, 2005 (or the date of IGA signature) through March 31, 2006.

2.0 Agency Tasks

Task 1 – Provide Overall Project Management – $14,725

a. Identify appropriate Agency staff to work on Project issues and problem areas as the Project develops. Areas for problem solving are expected to include traffic engineering and planning.

b. Organize and participate in internal Agency problem solving meetings with traffic engineering and planning staff as the Project is developed.

c. Coordinate comments on ODOT work products related to the EA process including reviewing, revising and consolidating Agency comments.

d. Ensure that Agency staff are used efficiently in the completion of this work scope.

e. Provide monthly invoices and progress reports describing activities undertaken during the billing period.

f. Ensure that invoices and budget reporting are in conformance with this IGA and include the following:  task number, names of staff working on the task, hours worked on the task to be provided to ODOT.

g. Respond to specific citizen questions or comments regarding the Project.

h. Identify, schedule and make presentations about the Projects as needed with neighborhood and business associations and other civic groups.

i. Provide regular briefings and Project updates to Agency management, the Commissioner in charge and Mayor or assigned designees.
Task 2 – Participate in ODOT’s Project Development, Steering and Public Involvement Committees - $8,900

a. Participate on the following Project committees:

i. Project Development Team (PDT) – ODOT’s interdisciplinary project development team.

ii. Steering Committee – Project management group of key ODOT, Agency and FHWA  members.

iii. Public Involvement Team – ODOT, Agency and consultant team for coordination of  study outreach efforts.

Task 3 – Participate in Project Sponsored Advisory Committee Meetings and Public Involvement Activities – $14,600

a. Attend and participate in Citizen Advisory Committee and Environmental Justice Work Group meetings.

b. Attend and participate in public open houses and hearings about the EA process and EA documents.

c. Attend and participate in the Project design review workshop.

Task 4 – Participate in the development, refinement and analysis of alternatives and recommendations - $15,575

a. Participate in Project meetings to develop, refine and analyze alternatives. Meetings are expected to be held in the following subject areas: transportation modeling, traffic engineering, design engineering, community impacts and mitigation measures.

b. Review and comment on traffic engineering products and reports including transportation modeling assumptions and findings, plan and profile drawings and cross section drawings, technical reports, EA, ODOT’s Decision Document, Interchange Area Management Plan, and the Revised EA.

c. Assess Project impacts and make recommendations for addressing the Projects transportation impacts to local streets and circulation, access to and from freeway ramps, key street links and intersections, freight mobility, land use, ecosystems, sewer and water systems, and neighborhoods and communities.

Task 5 – Manage Internal Agency Review Process - $6,200

a. Create internal Agency Technical Advisory Committee (TAC) involving appropriate bureaus.

b. Coordinate with ODOT regarding TAC schedule and agenda items.

c. Use TAC to identify Project issues and potential solutions.

d. Coordinate technical review of Project work products in a timely manner.

e. Organize Planning Commission and City Council reviews and actions on the Project.

f. Coordinate with ODOT in the preparation of approval documents.

g. Prepare Agency staff reports and recommendations.

h. Compile summary public comments received by Planning Commission and City Council.

	I-5: Delta Park to Lombard-Work Task Project Budget

	Task 1 - Provide Overall Project Management
	$14,725.00

	Task 2 - Participate in ODOT's Project Development, Steering and Public Involvement Committees
	$8,900.00

	Task 3 - Participate in Project Sponsored Advisory Committee Meetings and Public Involvement Activities
	$14,600.00

	Task 4 - Participate in the development, refinement and analysis of alternatives and recommendations
	$15,575.00

	Task 5 - Manage Internal Agency Review Process
	$6,200.00

	TOTAL PROJECT COST
	$60,000.00


For purposes of Exhibits B and C, references to Department shall mean ODOT, references to Contractor shall mean Agency, and references to Contract shall mean Agreement. 

EXHIBIT B

CONTRACTOR CERTIFICATION

Contractor certifies by signing this Contract that Contractor has not:


(a)
Employed or retained for a commission, percentage, brokerage, contingency fee or other consideration, any firm or person (other than a bona fide employee working solely for me or the above Contractor) to solicit or secure this Contract,


(b)
agreed, as an express or implied condition for obtaining this Contract, to employ or retain the services of any firm or person in connection with carrying out the Contract, or


(c)
paid or agreed to pay, to any firm, organization or person (other than a bona fide employee working solely for me or the above Contractor), any fee, contribution, donation or consideration of any kind for or in connection with, procuring or carrying out the Contract, except as here expressly stated (if any):

Contractor further acknowledges that this certificate is to be furnished to the Federal Highway Administration, and is subject to applicable State and Federal laws, both criminal and civil.

DEPARTMENT OFFICIAL CERTIFICATION 
Department official likewise certifies by signing this Contract that Contractor or his/her representative has not been required directly or indirectly as an expression of implied condition in connection with obtaining or carrying out this Contract to:


(a)
Employ, retain or agree to employ or retain, any firm or person or


(b)
pay or agree to pay, to any firm, person or organization, any fee, contribution, donation or consideration of any kind except as here expressly stated (if any):

Department official further acknowledges this certificate is to be furnished to the Federal Highway Administration, and is subject to applicable State and Federal laws, both criminal and civil.

Exhibit C

Federal Provisions

Oregon Department of Transportation


CERTIFICATION OF NONINVOLVEMENT IN ANY DEBARMENT AND SUSPENSION

Contractor certifies by signing this Contract that to the best of its knowledge and belief, it and its principals:


1.
Are not presently debarred, suspended, proposed for debarment, declared ineligible or voluntarily excluded from covered transactions by any Federal department or agency;


2.
Have not within a three‑year period preceding this Contract been convicted of or had a civil judgment rendered against them for commission of fraud or a criminal offense in connection with obtaining, attempting to obtain or performing a public (federal, state or local) transaction or contract under a public transaction; violation of federal or state antitrust statutes or commission of embezzlement, theft, forgery, bribery falsification or destruction of records, making false statements or receiving stolen property;


3.
Are not presently indicted for or otherwise criminally  or   civilly  charged  by  a governmental entity (federal, state or local) with commission of any of the offenses enumerated in paragraph (1)(b) of this certification; and


4.
Have not within a three‑year period preceding this Contract had one or more public transactions (federal, state or local) terminated for cause or default. 

Where the Contractor is unable to certify to any of the statements in this certification, such prospective participant shall submit  a written explanation to Department.

List exceptions.  For each exception noted, indicate to whom the exception applies, initiating agency, and dates of action.  If additional space is required, attach another page with the following heading:  Certification Exceptions continued, Contract Insert.

EXCEPTIONS:
Exceptions will not necessarily result in denial of award, but will be considered in determining Contractor responsibility.  Providing false information may result in criminal prosecution or administrative sanctions.

The Contractor is advised that by signing this Contract, the Contractor is deemed to have signed this certification.

II.
INSTRUCTIONS FOR CERTIFICATION REGARDING DEBARMENT, SUSPENSION, AND OTHER RESPONSIBILITY MATTERS–PRIMARY COVERED TRANSACTIONS

1.
By signing this Contract, the Contractor is providing the certification set out below.


2.
The inability to provide the certification required below will not necessarily result in denial of participation in this covered transaction.  The Contractor shall explain why he or she cannot provide the certification set out below.  This explanation will be considered in connection with the Department determination to enter into this transaction.  Failure to furnish an explanation shall disqualify such person from participation in this transaction.


3.
The certification in this clause is a material representation of fact upon which reliance was placed when the Department determined to enter into this transaction.  If it is later determined that the Contractor knowingly rendered an erroneous certification, in addition to other remedies available to the Federal Government or the Department may terminate this transaction for cause of default.


4.
The Contractor shall provide immediate written notice to the Department if at any time the Contractor learns that its certification was erroneous when submitted or has become erroneous by reason of changed circumstances.


5.
The terms "covered transaction", "debarred", "suspended", "ineligible", "lower tier covered transaction", "participant", "person", "primary covered transaction", "principal", and "voluntarily excluded", as used in this clause, have the meanings set out in the Definitions and Coverage sections of the rules implementing Executive Order 12549.  You may contact the Department's Program Section (Tel. (503) 986-3400) to which this proposal is being submitted for assistance in obtaining a copy of those regulations.


6.
The Contractor agrees by entering into this Contract that, should the proposed covered transaction be entered into, it shall not knowingly enter into any lower tier covered transactions with a person who is debarred, suspended, declared ineligible or voluntarily excluded from participation in this covered transaction, unless authorized by the Department or agency entering into this transaction.


7.
The Contractor further agrees by entering into this Contract that it will include the Addendum to Form FHWA‑1273 titled, "Appendix B‑‑Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion‑‑Lower Tier Covered Transactions", provided by the Department entering into this covered transaction without modification, in all lower tier covered transactions and in all solicitations for lower tier covered transactions.


8.
A participant in a covered transaction may rely upon a certification of a prospective participant in a lower tier covered transaction that it is not debarred, suspended, ineligible or voluntarily excluded from the covered transaction, unless it knows that the certification is erroneous.  A participant may decide the method and frequency by which it determines the eligibility of its principals.  Each participant may, but is not required to, check the Nonprocurement List published by the U. S. General Services Administration.


9.
Nothing contained in the foregoing shall be construed to require establishment of a system of records to render in good faith the certification required by this clause. The knowledge and information of a participant is not required to exceed that which is normally possessed by a prudent person in the ordinary course of business dealings.


10.
Except for transactions authorized under paragraph 6 of these instructions, if a participant in a covered transaction knowingly enters into a lower tier covered transaction with a person who is suspended, debarred, ineligible or voluntarily excluded from participation in this transaction, in addition to other remedies available to the Federal Government or the Department, the Department may terminate this transaction for cause or default.

III.
ADDENDUM TO FORM FHWA‑1273, REQUIRED CONTRACT PROVISIONS

This certification applies to subcontractors, material suppliers, vendors, and other lower tier participants.

•
Appendix B of 49 CFR Part 29 ‑

Appendix B‑‑Certification Regarding Debarment, Suspension, Ineligibility, and Voluntary Exclusion‑‑Lower Tier Covered Transactions

Instructions for Certification


1.
By signing and submitting this Contract, the prospective lower tier participant is providing the certification set out below.


2.
The certification in this clause is a material representation of fact upon which reliance was placed when this transaction was entered into.  If it is later determined that the prospective lower tier participant knowingly rendered an erroneous certification, in addition to other remedies available to the Federal Government, the department or agency with which this transaction originated may pursue available remedies, including suspension and/or debarment.


3.
The prospective lower tier participant shall provide immediate written notice to the person to which this Contract is submitted if at any time the prospective lower tier participant learns that its certification was erroneous when submitted or has become erroneous by reason of changed circumstances.


4.
The terms "covered transaction", "debarred", "suspended", "ineligible", "lower tier covered transaction", "participant", "person", "primary covered transaction", "principal", "proposal", and "voluntarily excluded", as used in this clause, have the meanings set out in the Definitions and Coverage sections of rules implementing Executive Order 12549.  You may contact the person to which this Contract is submitted for assistance in obtaining a copy of those regulations.


5.
The prospective lower tier participant agrees by submitting this Contract that, should the proposed covered transaction be entered into, it shall not knowingly enter into any lower tier covered transaction with a person who is debarred, suspended, declared ineligible or voluntarily excluded from participation in this covered transaction, unless authorized by the department or agency with which this transaction originated.

6.
The prospective lower tier participant further agrees by submitting this Contract that it will include this clause titled, "Certification Regarding Debarment, Suspension, Ineligibility and Voluntary Exclusion‑‑Lower Tier Covered Transaction", without modification, in all lower tier covered transactions and in all solicitations for lower tier covered transactions.


7.
A participant in a covered transaction may rely upon a certification of a prospective participant in a lower tier covered transaction that it is not debarred, suspended, ineligible or voluntarily  excluded  from  the   covered transaction, unless it knows that the certification is erroneous.  A participant may decide the method and frequency by which it determines the eligibility of its principals.  Each participant may, but is not required to, check the nonprocurement list.


8.
Nothing contained in the foregoing shall be construed to require establishment of a system of records to render in good faith the certification required by this clause. The knowledge and information of a participant is not required to exceed that which is normally possessed by a prudent person in the ordinary course of business dealings.


9.
Except for transactions authorized under paragraph 5 of these instructions, if a participant in a covered transaction knowingly enters into a lower tier covered transaction with a person who is suspended, debarred, ineligible or voluntarily excluded   from participation in this transaction, in addition to other remedies available to the Federal Government, the department or agency with which this transaction originated may pursue available remedies, including suspension and/or debarment.

Certification Regarding Debarment, Suspension, Ineligibility, and Voluntary Exclusion‑‑Lower Tier Covered Transactions



a.
The prospective lower tier participant certifies, by entering into this Contract, that neither it nor its principals is presently debarred, suspended, proposed for debarment, declared ineligible or voluntarily excluded from participation in this transaction by any Federal department or agency.



b.
Where the prospective lower tier participant is unable to certify to any of the statements in this certification, such prospective participant shall submit a written explanation to Department.

IV.
EMPLOYMENT

1.
Contractor warrants that he has not employed or retained any company or person, other than a bona fide employee working solely for Contractor, to solicit or secure this Contract and that he has not paid or agreed to pay any company or person, other than a bona fide employee working solely for Contractors, any fee, commission, percentage, brokerage fee, gifts or any other consideration contingent upon or resulting from the award or making of this Contract.  For breach or violation of this warranting, Department shall have the right to annul this Contract without liability or in its discretion to deduct from the Contract price or consideration or otherwise recover, the full amount of such fee, commission, percentage, brokerage fee, gift or contingent fee.


2.
Contractor shall not engage, on a full or part‑time basis or other basis, during the period of the Contract, any professional or technical personnel who are or have been at any time during the period of this Contract, in the employ of Department, except regularly retired employees, without written consent of the public employer of such person.


3.
Contractor agrees to perform consulting services with that standard of care, skill and diligence normally provided by a professional in the performance of such consulting services on work similar to that hereunder.  Department shall be entitled to rely on the accuracy, competence, and completeness of Contractor's services. 

V.
NONDISCRIMINATION

During the performance of this Contract, Contractor, for himself, his assignees and successors in interest, hereinafter referred to as Contractor, agrees as follows:


1.
Compliance with Regulations.  Contractor agrees to comply with Title VI of the Civil Rights Act of 1964, and Section 162(a) of the Federal‑Aid Highway Act of 1973 and the Civil Rights Restoration Act of 1987. Contractor shall comply with the regulations of the Department of Transportation relative to nondiscrimination in Federally assisted programs of the Department of Transportation, Title 49, Code of Federal Regulations, Part 21, as they may be amended from time to time (hereinafter referred to as the Regulations), which are incorporated by reference and made a part of this Contract.  Contractor, with regard to the work performed after award and prior to completion  of  the  Contract  work, shall not discriminate on grounds of race, creed, color, sex or national origin in the selection and retention of subcontractors, including procurement of materials and leases of equipment.  Contractor shall not participate either directly or indirectly in the discrimination prohibited by Section 21.5 of the Regulations, including employment practices, when the Contract covers a program set forth in Appendix B of the Regulations.


2.
Solicitation for Subcontractors, including Procurement of Materials and Equipment. In all solicitations, either by competitive bidding or negotiations made by Contractor for work to be performed under a subcontract,  including  procurement  of materials  and equipment, each potential subcontractor or supplier shall be notified by Contractor of Contractor's obligations under this Contract and regulations relative to nondiscrimination on the grounds of race, creed, color, sex or national origin.


3.
Nondiscrimination in Employment (Title VII of the 1964 Civil Rights Act).  During the performance of this Contract, Contractor agrees as follows:



a.
Contractor will not discriminate against any employee or applicant for employment because of race, creed, color, sex or national origin. Contractor will take affirmative action to ensure that applicants are employed, and that employees are treated during employment, without regard to their race, creed, color, sex or national origin.  Such action shall include, but not be limited to the following: employment, upgrading, demotion or transfer; recruitment or recruitment advertising; layoff or termination; rates of pay or other forms of compensation; and selection for training, including apprenticeship.  Contractor agrees to post in conspicuous places, available to employees and applicants for employment, notice setting forth the provisions of this nondiscrimination clause.



b.
Contractor will, in all solicitations or advertisements for employees placed by or on behalf of Contractor, state that all qualified applicants will receive consideration for employment without regard to race, creed, color, sex or national origin.


4.
Information and Reports.  Contractor will provide all information and reports required by the Regulations or orders and instructions issued pursuant thereto, and will permit access to his books, records, accounts, other sources of information, and his facilities as may be determined by Department or FHWA as appropriate, and shall set forth what efforts he has made to obtain the information.


5.
Sanctions for Noncompliance.  In the event of Contractor's noncompliance with the nondiscrimination provisions of the Contract, Department shall impose such agreement sanctions as it or the FHWA may determine to be appropriate, including, but not limited to:



a.
Withholding of payments to Contractor under the agreement until Contractor complies; and/or



b.
Cancellation, termination or suspension of the agreement in whole or in part.

6. Incorporation of Provisions.  Contractor will include the provisions of paragraphs 1 through 6 of this section in every subcontract, including procurement of materials and leases of equipment, unless exempt from Regulations, orders or instructions issued pursuant thereto. Contractor shall take such action with respect to any subcontractor or procurement as Department or FHWA may direct as a means of enforcing such provisions, including sanctions for noncompliance; provided, however, that in the event Contractor becomes involved in or is threatened with litigation with a subcontractor or supplier as a result of such direction, Department may, at its option, enter into such litigation to protect the interests of Department, and, in addition, Contractor may request Department to enter into such litigation to protect the interests of the State of Oregon.

VI.
DISADVANTAGED BUSINESS 


ENTERPRISE (DBE) POLICY


In accordance with Title 49, Code of Federal Regulations, Part 26, Contractor shall agree to abide by and take all necessary and reasonable steps to comply with the following statement:

DBE POLICY STATEMENT


DBE Policy.   It is the policy of the United States  Department of Transportation (USDOT)  to practice nondiscrimination on the basis of race, color, sex and/or national origin in the award and administration of USDOT assist contracts.  Consequently, the DBE requirements of 49 CFR 26 apply to this Contract.


Required Statement For USDOT Financial Assistance Agreement. If as a condition of assistance the Agency has submitted and the US Department of Transportation has approved a Disadvantaged Business Enterprise Affirmative Action Program which the Agency agrees to carry out, this affirmative action program is incorporated into the financial assistance agreement by reference.

DBE Obligations.   The Department and its Contractor agree to ensure that Disadvantaged Business Enterprises as defined in 49 CFR 26 have the opportunity to participate in the performance of contracts and subcontracts financed in whole or in part with Federal funds.   In  this regard, Contractor  shall take all necessary  and  reasonable  steps  in accordance  with  49 CFR 26  to  ensure  that Disadvantaged   Business Enterprises have the opportunity to compete for and perform contracts.  Neither Department nor its contractors shall discriminate on the basis of race, color, national origin or sex in the award and performance of federally‑assisted contracts.  The Contractor shall carry out applicable requirements of 49 CFR Part 26 in the award and administration of such contracts.  Failure by the Contractor to carry out these requirements is a material breach of this Contract, which may result in the termination of this Contract or such other remedy as Department deems appropriate.


The DBE Policy Statement and Obligations shall be included in all subcontracts entered into under this Contract.


Records and Reports.  Contractor shall provide monthly documentation to Department that it is subcontracting with or purchasing materials from the DBEs identified   to meet Contract goals. Contractor shall notify Department and obtain its written approval before replacing a DBE or making any change in the DBE participation listed.  If a DBE is unable to fulfill the original obligation to the Contract, Contractor must demonstrate to Department the Affirmative Action steps taken to replace the DBE with another DBE. Failure to do so will result in withholding payment on those items.  The monthly documentation will not be required after the DBE goal commitment is satisfactory to Department.


Any DBE participation attained after the DBE goal has been satisfied should be reported to the Departments.


DBE Definition.
Only firms DBE certified by the State of Oregon, Department of Consumer & Business Services, Office of Minority, Women & Emerging Small Business, may be utilized to satisfy this obligation.
CONTRACTOR'S DBE CONTRACT GOAL

DBE GOAL         0       %


By signing this Contract, Contractor assures that good faith efforts have been made to meet the goal for the DBE participation specified in the Contract for this project as required by ORS 200.045, and 49 CFR 26.53 and 49 CFR, Part 26, Appendix A.

VII. LOBBYING

The Contractor certifies, by signing this agreement to the best of his or her knowledge and belief, that:


1.
No Federal appropriated funds have been paid or will be paid, by or on behalf of the undersigned, to any person for influencing or attempting to influence an officer or employee of any Federal agency, a Member of Congress, an officer or employee of Congress or an employee of a Member of Congress in connection with the awarding of any Federal contract, the making of any Federal grant, the making of any Federal loan, the entering into of any cooperative agreement, and the extension, continuation, renewal, amendment or modification of any Federal contract, grant, loan or cooperative agreement.


2.
If any funds other than Federal appropriated funds have been paid or will be paid to any person for influencing or attempting to influence an officer or employee of any Federal agency, a Member of Congress, an officer or employee of Congress or an employee of a Member of Congress in connection with this agreement, the undersigned shall complete and submit Standard Form‑LLL, "Disclosure Form to Report Lobbying", in accordance with its instructions.


This certification is a material representation of fact upon which reliance was placed when this transaction was made or entered into.  Submission of this certification is a prerequisite for making or entering into this transaction imposed by Section 1352, Title 31, U. S. Code.  Any person who fails to file the required certification shall be subject to a civil penalty of not less than $10,000 and not more than $100,000 for each such failure.


The Contractor also agrees by signing this agreement that he or she shall require that the language of this certification be included in all lower tier subagreements, which exceed $100,000 and that all such subrecipients shall certify and disclose accordingly.
FOR INQUIRY CONCERNING DEPARTMENT’S DBE PROGRAM REQUIREMENT CONTACT OFFICE OF CIVIL RIGHTS AT (503)986-4354.
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