
SETTLEMENT AGREEMENT AND RELEASE OF ALL CLAIMS

BETWEEN:
City of Portland, Oregon
AND:

Charles W. Jensen
AND:

City of Portland Fire and Police Disability and Retirement Fund

AND:

Portland Police Commanding Officer Association

1. Parties to the Settlement Agreement and Release of All Claims (hereinafter “Agreement”)

1.1
The parties to this Agreement are the City of Portland (City), City of Portland Fire and Police Disability and Retirement Fund (Fund), Charles W. Jensen (Employee) and Portland Police Commanding Officers Association (Union).

1.2
The term “Employee” means Charles W. Jensen, his spouse or domestic partner, if any, heirs, executors, representatives, attorneys and assigns.

1.3
The term “City” means the City of Portland, the Mayor, City Council, their predecessors, successors, assigns, bureaus, divisions, commissions, boards, affiliates and related corporations, independent contractors of the City, and all of the past, present and future employees, representatives, insurers, and agents of such entities (all and each in their individual and representative capacities).

1.4
The term “Fund” means City of Portland Fire and Police Disability and Retirement Fund, the Trustees, their predecessors, successors, assigns, boards, insurers, and all past, present and future employees, representatives, and agents of the City of Portland Fire and Police Disability and Retirement Fund (all and each in their individual and representative capacities).

1.5
The term “Association” means Portland Police Commanding Officers Association.

2.
Effective Date
This Agreement shall not become effective or enforceable until seven (7) days after Employee signs it or Association approves this Agreement or until Portland City Council or the Fund approve this Agreement, whichever is later. Employee may revoke this Agreement prior to the effective date.  After the 7 day revocation period Employee may not revoke this Agreement.

3. 
Background and Purpose
3.1
Issues Pending

a.
The Portland Police Bureau of the City of Portland discharged Employee from his position as captain effective March 13, 2004.

b.
Employee has asserted and reaffirms certain pending and potential claims against the City and Fund based upon or related to his employment with the City, including but not limited to, claims asserted in:

(1)
A grievance dated March 18, 2004 regarding investigation procedures under Article 29 of the City-Union collective bargaining agreement.
(2)
A grievance dated March 19, 2004 regarding Employee’s termination from employment under Article 31 of the City-Union collective bargaining agreement.

(3)
A notice of tort claim dated September 10, 2004.
(4)
A claim for recurrence and/or new injury for a February 9, 2004 date of injury with the Fund.
c. Employee has asserted and reaffirms certain potential claims against the City and Fund, their agents and representatives, based upon or related to his employment with the City.  Employee represents that no charge, grievance, claim or action has been filed other than those listed in Section 3.1b above.
3.2
Denial and Desire to Resolve Dispute
a.
The City denies the validity of all pending and potential claims asserted by Employee; Employee and Union assert all pending and potential claims are valid; all parties agree it is in the best interest of the parties and the public to bring the claims to closure.
b.
The City, Fund, Employee and Association desire to bring all pending and potential claims and disputes that Employee and Association have or might have with the City and Fund to a final resolution by way of compromise and settlement.  The parties consider it appropriate to settle and compromise any and all claims arising prior to the effective date of this Agreement that Employee and Association have made or could make in the future concerning Employee’s employment with the City or any claims against the Fund, through the date of this Settlement Agreement.
4.
Consideration
4.1 Personnel Actions
a.
Period of Reinstatement

After this Agreement is signed by the parties, approved by the Association, approved by ordinance of the Portland City Council, and approved by Resolution of the Board of the Fire and Police Disability and Retirement Fund the City shall rescind Employee’s discharge from employment with the City, reinstate him to the rank of Captain, suspend Employee without pay as a disciplinary action for a period of 160 hours and consider Employee as an active employee on a medical leave of absence with pay at a negotiated rate pending resolution of a dispute regarding Employee’s fitness for duty.  
Employee will be reinstated to the rank of Captain effective March 13, 2004, suspended without pay from March 14, 2004 – April 10, 2004, and on a medical leave of absence with pay at a negotiated rate effective April 11, 2004 – November 30, 2004.  Consistent with Chapter 5 of the City Charter, the 160-hour period of suspension without pay shall be excluded from service credits for Fund purposes but the period of medical leave shall be included.
b.
Resignation


By signing this Agreement, Employee shall be deemed to be and is accepted by the City and Fund as having resigned for medical reasons effective at 5:00 p.m. on November 30, 2004.  Employee’s decision to resign is made freely and voluntarily and no promises or representations not evidenced in this Agreement have been made by the City or its representatives.  

4.2 Payment
After this Agreement is signed by the parties, and subject to a vote of the Association Executive Board, approved by Ordinance of the Portland City Council, and approved by Resolution of the Board of the Fire and Police Disability and Retirement Fund, and subject to Employee’s and Union’s withdrawal with prejudice of the two grievances, Employee’s withdrawal of the tort claim notice, and Employee’s requested dismissal with prejudice of any and all pending claims before the Fund, the parties shall do the following:
a. The City shall deliver to Employee and Association a check from the City payable to “Charles W. Jensen and Portland Police Commanding Officers Association” in an amount which represents the cash value of Employee’s remaining sick leave accrual ($674.17) and an agreed upon portion of back pay ($6,104.43) plus reimbursement of the actual cost of health insurance premiums paid by Employee during his period of reinstatement ($2,721.40).  The sick leave and back pay amounts are for the period in 4.1a that Employee is an active employee on medical leave and therefore constitute wages and are subject to the usual withholding taxes and deductions.
b. The Fund shall deliver to Employee and Association a check from the Fund payable to “Charles W. Jensen and Portland Police Commanding Officers Association” in the amount of Two Thousand Five Hundred ($2,500.00).  
c. For purposes of the two checks referenced in Sections 4.2a and 4.2b above, Association and Employee agree to make arrangements that the Association is responsible for the distribution of the amounts, which are to be used solely for the purpose of payment or reimbursement of Employee’s medical expenses, including insurance premiums.  The implementation of this obligation shall be entirely within the reasonable discretion of the Association Executive Board, and may be fulfilled by depositing the funds in a health savings account or other vehicle for funding health-related expenses.
d. The City will allocate Eight Thousand Dollars ($8,000) to be used solely for the purpose of paying on a monthly basis the self-pay portion of Employee’s health insurance premium payment, up to a maximum of eighteen (18) months.  The 18-month period is effective upon Employee’s date of resignation.  Any unused allocation at the end of 18 months shall revert to distribution by the Association in accordance with Section 4.2c.
e. For purposes of Section 4.2d above, Employee must elect to continue health insurance under COBRA on a City-provided election form.  

f. Employee will deliver a check payable to the City of Portland for $134.56, relating to reimbursement of a travel expense advance.  

4.3 Media

a. The parties shall prepare and submit a mutually agreed upon press release regarding this settlement which will be the sole public statement to the media made by any party.
b. The Union and Employee understand and agree not to challenge any City determination of disclosability of written records made pursuant to the Oregon Public Records Law.  
4.4 Non-disparagement
a. The City agrees that neither Mayor Vera Katz nor any member of her staff shall make or publish any statement (orally or in writing) or instigate, assist or participate in the making or publication of any statement that would or could adversely affect, libel, slander, or disparage (whether or not such disparagement legally constitutes libel or slander) or expose Employee to hatred, contempt or ridicule, or cast him in a negative light.

b. Employee agrees that he will not make or publish any statement (orally or in writing) or instigate, assist or participate in the making or publication of any statement that would or could adversely affect, libel, slander, or disparage (whether or not such disparagement legally constitutes libel or slander) or expose to hatred, contempt or ridicule, or cast in a negative light Mayor Vera Katz or her staff, or any member of the Portland Police Bureau or any of its agents, including Dr. David Corey.
c. Association agrees that it will not make or publish any statement (orally or in writing) or instigate, assist or participate in the making or publication of any statement that would or could adversely affect, libel, slander, or disparage (whether or not such disparagement legally constitutes libel or slander) or expose to hatred, contempt or ridicule, or cast in a negative light Mayor Vera Katz or her staff, or any member of the Portland Police Bureau or its agents, including Dr. David Corey.
d. The non-disparagement provisions of this Agreement shall be in effect for two years from the date of this Agreement.
e. In the event there is a proven violation of the aforementioned non-disparagement provisions of this Agreement, it is acknowledged by the parties that damages are presumed to flow from the breach although it may be difficult to prove actual damages as a result of that violation.  Accordingly, it is agreed that the aggrieved party shall be awarded the sum of $5,000 as liquidated damages for each separate event which is determined to have violated the non-disparagement provisions of this Agreement.
f. The parties agree that should any issue arise regarding a violation of the non-disparagement provisions of this Agreement, the dispute shall be submitted to binding arbitration.  The arbitration shall be conducted by a mutually agreed upon arbitrator selected from the Arbitration Service of Portland and except as otherwise agreed by the parties, subject to the arbitration rules of the Arbitration Service of Portland.  The prevailing party shall be entitled to any award of liquidated damages which the arbitrator shall determine are owed.
g. This Agreement will be placed in appropriate personnel files and the parties agree that disclosure of written records occurring in the regular course of business by the Portland Police Bureau in response to employment inquires made by other law enforcement agencies or in response to inquiries made by the Department of Public Safety Standards and Training are not violations of the non-disparagement provisions of this Agreement.
4.5 Non-Precedent Setting


The City and Association agree that this Settlement Agreement shall not establish any precedent whatsoever.  Nor shall the elements of this Agreement be used to support any future grievance or any proposal that may be proffered by the Association or the City in future labor contract negotiations.

4.6 Arbitration Expenses
The City and Association agree to equally share the arbitrator’s cancellation fees.
4.7 Disposition of Claims
a. Employee and Association will withdraw and dismiss with prejudice any and all grievances under the collective bargaining agreement, prior to any payments made as provided for by this Settlement Agreement.
b. Employee will withdraw with prejudice the September 10, 2004 notice of tort claim.

c. Employee acknowledges that he does not have a February 9, 2004 date of injury disability claim and that he will withdraw the pending disability claim with prejudice and he gives up his right to make future disability claims with the Fund or City.  His existing approved claims do not entitle him to any additional benefits.  Employee is entitled to retirement benefits in accordance with Chapter 5 of the Charter of the City of Portland when he reaches retirement age based on his vested rights, which will be based on years of service calculated at 26 years, 1 month.  However, due to his resignation as a result of this Settlement, Employee will no longer be an Active Member of the Fund, and will have no further entitlement to any benefits under Chapter 5 besides the retirement benefit as referenced above.

5.
No Admission of Liability
The payment and other commitments by the City and Fund provided by this Settlement Agreement and Release of All Claims and the City's and Fund’s execution of this Settlement Agreement and Release of All Claims is to compromise disputed claims and shall not operate or be interpreted as an admission of liability as to any claim, past, present or future, known or unknown, suspected or unsuspected, that Employee has or might have asserted against the City, arising out of conduct that occurred prior to the date of this Settlement Agreement and Release of All Claims, by whom liability is expressly denied. 

6.
Release 

6.1
Mutual Release

a. In consideration of the promises made in this document, Employee, by signing this Agreement, accepts this settlement as a complete and final resolution and settlement of any and all liabilities and claims, direct or indirect, under any state or federal authority, and voluntarily releases and forever discharges the City of and from all claims arising from or in any way related to his employment as a City of Portland employee or his resignation.  This release and discharge includes, but is not limited to, any and all claims Employee has or might have asserted as grievances under a collective bargaining agreement or as claims in other actions, suits or proceedings that have or could have been brought under any labor agreement, the Charter and Code of the City of Portland, Oregon, any local, state or federal statutes and regulations, or common law, including, but not limited to the City of Portland Civil Service Rules, Human Resources Administrative Rules, the Oregon Employer Liability Law pursuant to Chapter 654 of the Oregon Revised Statutes, Oregon Fair Employment Practices Act (ORS Chapter 659), Title VII of the Civil Rights Act of 1964, the Civil Rights Act of 1991, the Federal Rehabilitation Act of 1973, all federal and state wage and hour statutes and the Federal Fair Labor Standards Act, the Americans with Disabilities Act, the Family Medical Leave Act, the Age Discrimination in Employment Act, the Uniformed Services Employment and Reemployment Rights Act of 1994 (38 USC Sections 4301-4333), 42 USC Sections 1981-1988, the Equal Pay Act of 1963, the Oregon Constitution and the Constitution of the United States, and all claims for attorney fees and costs.

b. Employee and Association specifically understand this release to include any and all claims against agents of the City, namely, Dr. David Corey.

c. Employee understands that in any future legal proceeding initiated by Employee against the City, Employee cannot use for any purpose evidence of events which occurred prior to the effective date of this Agreement.

d. Employee acknowledges and agrees that there are no unasserted disability claims through the date of execution of this Settlement Agreement and Release of All Claims.  Employee also acknowledges that he is not now suffering from, or been diagnosed with, any medical condition or injury which he believes to be caused by employment with the City, other than those conditions and injuries that have been specifically and previously claimed with the Fund pursuant to Chapter 5 of the City Charter prior to this Agreement.

e. In consideration of the promises made in this document, City, by signing this Agreement, accepts this settlement as a complete and final resolution and settlement of any and all liabilities and claims, direct or indirect, known or unknown, under any state or federal authority, and voluntarily releases and forever discharges Employee from all claims that were or could have been brought against Employee as the result of his employment with the City as of the date of this Agreement.

/////

/////

/////

/////

/////

/////

/////

/////

/////

6.2
ADEA Release

a.
Employee specifically waives any and all claims alleging discrimination in employment on the basis of age under state law, ORS 659.030, as well as claims under the federal Age Discrimination in Employment Act of 1967 (ADEA).

b. For purposes of the Age Discrimination in Employment Act of 1967, Employee acknowledges that he has had twenty-one (21) days to consider the release of all claims under the federal ADEA.


c.
Employee understands that he has seven (7) days following the date he signs this agreement to revoke his waiver of claims under the federal Age Discrimination in Employment Act of 1967 and that this portion of this agreement waiving claims of age discrimination will not become effective until the revocation period has expired.

d. By signing this document, Employee knowingly and voluntarily waives any and all claims under the ADEA as of the date that the settlement agreement is last signed by the parties and the 7-day revocation period has expired.  Employee, nor anyone on his behalf may sue the City of Portland, any of its bureaus, board, commissions, employees or insurers and their successors for any claim of discrimination based on age arising out of his employment prior to the date of this settlement agreement.

e. Employee is advised to consult with an attorney before signing this ADEA waiver.

/////

/////

/////

/////

/////

/////

/////

/////
7.
Total Severance from Employment
As a condition to the payment by the City described above, Employee, by this Agreement severs his employment relationship with the City of Portland and shall remain separated from City employment, with no right to reemployment, reinstatement, recall, bumping or seniority.  This includes rights pursuant to Portland City Charter, City Code, City Human Resources Administrative Rules, labor agreement, or any local, state or federal statute or common law.  Employee further agrees that he will not seek employment or reemployment with the City in any capacity unless the City’s Director of Human Resources agrees in writing to waive this provision.
8.
Acknowledgement as to Known and Unknown Losses



This Settlement Agreement and Release of All Claims is intended to, and does, cover not only all known losses and damages, and all claims asserted or that could have been claimed or asserted, but any further losses and damages, for any transaction, occurrence or conduct of any nature that occurred prior to the effective date of the agreement which are not now known or anticipated which may later develop or be discovered, including all effects and consequences thereof.

9.
Acknowledgment as to Advice on Settlement Agreement and Release of All Claims  

The Parties acknowledge and agree that they had the opportunity to obtain representation and advice by a representative of their own choice throughout all negotiations, if any, that preceded the execution of this Settlement Agreement and Release of All Claims, and with respect to the execution of this Settlement Agreement and Release of All Claims.  

10.
Return of City Property

Employee agrees to return all property of City prior to his execution of this Settlement Agreement and Release of All Claims.  For the purposes of this Settlement Agreement and Release of All Claims, City property includes, but is not limited to identification cards, keys, card keys, computers, documents, equipment, supplies, and any other property belonging to the City.

11.
Attorney Fees
The Parties agree that they are not and shall not be liable for any of the other party’s attorneys’ fees or costs incurred in connection with the resolution of the dispute or preparation or execution of this Settlement Agreement and Release of All Claims.  The Parties agree and expressly represent that any and all claims for attorney fees arising out of their respective claims are expressly discharged by this Agreement.

12.
Acknowledgement as to Time for Consideration of Offer and Agreement

Employee acknowledges that he has had a reasonable period of time in which to consider, negotiate, and sign this Settlement Agreement and Release of All Claims.

13.
Prior Agreements Superseded
This Settlement Agreement and Release of All Claims contains the entire agreement of the City, Fund, Association, and Employee and supersedes all prior or contemporaneous oral or written understandings, statements, representations or promises, and is intended fully to integrate the Agreement between Employee, City, Union and Fund with respect to settlement of the matters described herein.

14.
Interpretation of Agreement
Both parties have had an opportunity to provide input into the drafting of this settlement agreement and have had the opportunity to review it with counsel, whether or not that opportunity has been exercised.  Therefore, the parties agree that it shall not be construed for or against either party in order to resolve any ambiguity.

15.
Choice of Law
This settlement document shall be construed in accordance with and governed by the statutes of common law of the State of Oregon (without regard to choice of law rules).  Any disputes now or hereafter arising in connection with the execution or operation of these documents, regardless of whether such disputes arise in contract, tort or otherwise, shall be governed and determined by the applicable laws of the State of Oregon.   
/////

/////

/////

/////

/////

/////

/////

16.
Signatures and Certifications
IN WITNESS WHEREOF, the parties have signed this Agreement as of the day and year written below.

__________________________

Date:_________________________

Charles W. Jensen

Employee

STATE OF OREGON  )




  ) ss.

County of Multnomah  )

SUBSCRIBED AND SWORN TO before me this 

 day of 

   , 20
 by Charles W. Jensen.

______________________________

NOTARY PUBLIC FOR OREGON





   

Date: 






Mayor Katz

__________________________

Date: __________________________

Yvonne Deckard, Director

Bureau of Human Resources

__________________________

Date: __________________________

Babette Heeftle, Administrator
Fire & Police Disability &
  Retirement Fund

__________________________

Date: __________________________

Dave Benson, President

PPCOA

APPROVED AS TO FORM:

__________________________

Date: _________________________

Deputy City Attorney

__________________________

Date: __________________________

Henry J. Kaplan for PPCOA
__________________________

Date: __________________________

Susan Dobrof, Legal Advisor to

  the Fire & Police Disability

  & Retirement Fund
K:\Pers\JENSEN\Settlement.11-23.track chgs.doc
- 1 -

