EXHIBIT 1


COVENANT NOT TO SUE, SETTLEMENT AGREEMENT AND RELEASE OF ALL CLAIMS


This Covenant Not to Sue, Settlement Agreement and Release of All Claims (“Agreement”) is entered into between Robertson Merryman Barnes Architects, Inc. (“RMB”), Tetra Tech/KCM, Inc. (“KCM”) and the City of Portland (“City”).  The term “City” shall mean the City in its own right, and as assignee of the Classical Chinese Garden Trust (“Trust”) and the Portland Classical Chinese Garden, Inc. (“PCCG”).  Collectively, RMB, KCM and the City shall be referred to as “Parties.”


The City filed suit (“Litigation”) against RMB and KCM in an action entitled City of Portland vs. Robertson Merryman Barnes, Architects, Inc. and KCM, Inc., Multnomah County Circuit Court Case No. 0312-13847.  In the Litigation, the City sought damages arising from the design and construction of the Classical Chinese Garden Pond. RMB and KCM have denied any and all wrongdoing to the City and PCCG relating in any way to the design or construction of the pond. 


The Parties engaged in mediation on October 25, 2004, which has resulted in a settlement.  In accordance with the agreement reached during mediation, the Parties agree as follows:

1. RMB and KCM shall pay to the City the total sum of $400,000, said payment to be made within 14 days of the date that this Agreement is executed by all Parties.  

2. The City shall forever release and discharge RMB and KCM from any and all claims arising from the design and construction of the Classical Chinese Garden Pond and from any and all claims asserted in the Litigation, including but not limited to claims and injuries for property damage and consequential damages of any type.  This Release shall extend to all claims whether known or unknown, and to all claims which may have been asserted in the Litigation.  The Release shall extend and apply to the officers, directors, employees, insurers, subconsultants, agents, attorneys, principals, heirs, assigns, and sureties of RMB and KCM.  

3. RMB and KCM shall forever release and discharge each other, PCCG and City from any and all claims arising from the design and construction of the Project and from the Litigation.

4. The Litigation shall be dismissed with prejudice and without costs or attorney fees to any party.

5. The City will never at any time make any claim or demand, or commence, or prosecute any suit or action or any proceeding of any kind against RMB and KCM (“Released Parties”) arising out of any and all losses, causes of action, property damage, economic loss, or any other form of expense or damage arising out of the design, construction, or repair of the  Classical Chinese Garden Pond and for the claims more particularly described in the Complaint filed by City in the Circuit Court of the State of Oregon for the County of Multnomah, Case No.0312-13847, and any and all related claims, which lawsuit will be dismissed with prejudice as to RMB and KCM as part of this settlement and covenant.

6. This Covenant Not to Sue is made pursuant to the provisions of ORS 31.815 and City agrees to provide notice to other parties as may be required by said statute.  It is the intent of the undersigned to settle and release all claims against the Released Parties identified herein arising out of the matters described herein.

7. The City agrees that if it brings a claim against any other person or entity for damages arising from the design, construction or repairs to the Classical Chinese Garden Pond, and such other person or entity asserts a claim or claims against RMB or KCM, the City agrees to defend, hold harmless and indemnify RMB and KCM to the extent permitted by Oregon law.

8. The City agrees that it will in writing inform its bureaus and subdivisions that RMB and KCM and its affiliates are entitled to submit bids and proposals for prospective work and are entitled to awarded contracts if the selection process finds either of them to be lowest responsive, responsible bidder or the highest ranked proposer.  The form of the letter to be sent will be mutually agreeable to the City, RMB and KCM. A true and correct copy of the writing is attached hereto as Exhibit A.

9. The City, including PCCG, KCM and RMB also agree to the publication of a mutually agreeable press release describing the Settlement Agreement. A true and correct copy of the press release is attached hereto as Exhibit B.

10. The Parties agree that this Agreement shall not be amended, unless such amendment is in writing and signed by all Parties and approved by the City Attorney’s Office.  RMB and KCM understand that City employees have no actual or apparent authority to waive the approval of the City Attorney’s Office.

11. The Parties understand that this Agreement requires approval of the City Council of Portland, Oregon, before it can be signed by the City.

12. The Parties understand and agree that neither the execution of this Agreement nor any events or discussions occurring during the negotiation of this Agreement (including, but not limited to, any and all statements, admissions, or communications made by the Parties, their attorneys or representatives) shall be considered, or otherwise construed as, an admission of liability.

13. By executing this Agreement, the Parties represent that they have relied upon the legal advice of their attorneys who are their attorneys of their choice, that they or their attorneys have read and understand each and every term in the Agreement, and that they fully and voluntarily accept these terms.  The Parties and their attorneys reviewed and revised this Agreement, and accordingly, the rule of contract construction that any ambiguities are to be resolved against the drafting party shall not be employed in the interpretation of this Agreement or any amendment thereto.  The Parties represent and warrant that they have full authority to enter into this Agreement.

14. This Agreement, and all disputes arising out of or relating thereto, shall be governed by the law of the State of Oregon.  The Parties hereto agree that any arbitration, suit, or action arising out of or relating to this Agreement shall be conducted in Portland, Oregon.

15. This Agreement contains the entire agreement between the Parties with regard to the matters set forth herein and supersedes all prior or contemporaneous oral or written understandings, statements, representations or promises.  There are no other representations, warranties, statements or agreements between the Parties, except as expressly set forth in this Agreement.

16. The waiver by any of the Parties of any breach, violation, or default of a provision of this Agreement shall not operate as a waiver of any subsequent breach, violation, or default of that or any other provision of this Agreement.

17. Should any provision of this Agreement at any time conflict with any law, regulation, order, or ruling, or in any way be deemed unenforceable, then such provision shall continue in effect only to the extent that it remains valid.  In the event any provision of this Agreement becomes inoperative, the remaining provisions of this Agreement shall remain in full force and effect.

18. This Agreement may be executed in any number of counterparts (including telecopied facsimile counterparts), each of which shall be deemed to be an original, and all of which together shall be deemed to be one and the same document.

	ROBERTSON MERRYMAN BARNES ARCHITECTS INCORPORATED

By:





Title:





Date:





APPROVED AS TO FORM:

Martha J. Hodgkinson

Attorney for Robertson Merryman Barnes Architects, Inc.


	CITY OF PORTLAND

By:





Title:





Date:





APPROVED AS TO FORM:

James H. Van Dyke

Senior Deputy City Attorney


	TETRA TECH/KCM, INC.

By:





Title:





Date:





APPROVED AS TO FORM:

Howard W. Carsman

Attorney for Tetra Tech/KCM, Inc.
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