



EXHIBIT A

MEMORANDUM OF UNDERSTANDING Sept.3 FINAL DRAFT

The parties to the Memorandum of Understanding (“MOU”) are the Portland Development Commission, the duly authorized and acting urban renewal agency of the City of Portland, Oregon, (“Commission”), the City of Portland (“the City”) through Portland Parks and Recreation (“PPR”) and TMT Development Co. (“TMT”), all herein referred to as (the “Parties”).

The purpose of this MOU is to outline the general terms and conditions for a South Park Block 5 (the “Project”) Development Agreement (“DA”) between the City through PPR and TMT, and an Interagency Agreement between PPR and the Commission.  The DA will set out the Project scope, timing, the parties’ property interests, financial terms and continuing obligations for the purchase, and property exchange and development of the subject property.  The Interagency Agreement will provide for the Commission’s financial contribution to the Project.  The Project is generally known to include the structured, below grade parking and an at-grade park 

I.
RECITALS

WHEREAS, the Commission is undertaking the South Park Blocks Urban Renewal Project pursuant to an urban renewal plan adopted July 24, 1985 by the Portland City Council, by Ordinance No. 157635 and subsequently amended (the “Plan”); and 

WHEREAS, the Plan’s Primary Goal and Goal 1, includes among other things, expanding public facilities and upgrading the South Park Blocks and providing opportunities for recreation and visual relief by preserving Portland’s Parks; and

WHEREAS, Portland’s Central City Plan, adopted by City Council on March 24, 1988, proposes the City establishes a public park on the block bounded by Park and Ninth Avenues, and Yamhill and Taylor Streets (“South Park Block 5”); and 

WHEREAS, on February 11, 1998, City Council passed and subsequently modified Ordinance No. 171996 that allows the City to execute an agreement that provides for the conveyance of South Park Block 5 to the City for development and use as a public park; and

WHEREAS, City Council adopted Resolution No. 35711 dated July 8, 1998 that directs the City bureaus to undertake planning, programming and design activities related to the development of South Park Block 5 as outlined in the Park Block 5 Process Report; and 

WHEREAS, Mr. Tom Moyer has donated money toward the acquisition of the above ground property rights with the intention it be developed as a park and subject to certain conditions which the City intends to fulfill including allocating $1 million toward the construction of the park; and 

WHEREAS, TMT Development Co. has also agreed to donate $1 million toward the construction of the park; and 

WHEREAS, TMT expects through an affiliate to acquire the subsurface rights to South Park Block 5 from their current owner, and wishes to build, own, and operate a private parking structure below South Park Block 5, providing a mix of approximately 700 short term and commuter parking spaces, a majority of which are short term; and 

WHEREAS, the Commission and the City wish to facilitate TMT’s construction of the underground parking below the park to support downtown retail and cultural activities, pursuant to the Downtown Retail Strategy adopted by the Commission in July 2002, and to support downtown visitors and workers; and 

WHEREAS, TMT will connect the new underground parking structure to the existing Fox Tower parking garage so that no new ramps will be required; and 

WHEREAS, it is the intention of PPR and TMT to enter into a Development Agreement to coordinate TMT’s development of the underground parking structure and PPR’s development of the Park; and 

NOW THEREFORE, this Memorandum of Understanding outlines the roles and responsibilities of both parties.  

II.
SCOPE OF THE PROJECT  

A. 
TMT will construct, own, maintain and manage a multi-level, sub-surface parking structure (“Parking Structure”) plus all vertical circulation and ventilation required within the surface property.  All project costs for this structure, including construction, will be funded by TMT.  All revenue from the Parking Structure is retained by TMT.  The Parking Structure will provide a mix of short term and commuter parking for the general public.

B.
The City through PPR will construct, own, maintain and manage a park (the Park).  It is estimated that the construction of the Park from inside face of curb will cost $2,000,000 total, including soft and hard costs.  Hard or soft costs for work within the right of way are not included in this budget.  The Commission will contribute $1,000,000 toward the development of the Park through an Interagency Agreement between PPR and the Commission.  TMT will contribute $1,000,000 toward the development of the Park.  

C.
The Commission’s liability for development of the park is limited to $1,000,000.  TMT’s liability for development of the park will be limited to their $1,000,000 contribution.  The Preliminary Budget for the Project is attached as Exhibit A.  Outside of the contingencies indicated in the Preliminary Budget, there is no current mechanism or agreement for handling cost overruns.  

D.
City Council has recognized the need for ongoing funds for the maintenance of the Park.  
E.
Parks may elect to explore the feasibility of identifying a third party to build, own and operate a commercial space in the Park, to be coordinated with the design and construction of the Parking Structure and Park.

F.
TMT and PPR are proceeding on the assumption that the Park is a public project that will be required by state law to comply with the prevailing wage requirements, and that the Parking Structure is a private project that will not be subject to state prevailing wage requirements.  If it is conclusively and finally determined that the Parking Structure is subject to state prevailing wage requirements, then TMT will hold the City and the Commissioners harmless and assume any resulting costs, liability, and legal expenses.  The City and the Commission will reasonably cooperate with TMT in establishing and maintaining the separation between the public Park project and the private Parking Structure project.

G.
If the streets adjacent to South Park Block 5 are demolished in the process of constructing the Parking Structure, TMT agrees to rebuild the streets adjacent to South Park Block 5 in conformance with any newly adopted design standards, assuming the cost for construction is equal to the existing streetscape standards.  

III.
OWNERSHIP AND LEASE TERMS

A.
The City will also grant no cost easements for the vertical penetrations through the park, as necessary for TMT’s Parking Structure and as approved by PPR.  Car access to the parking structure will be through the adjacent Fox Tower garage.  The area required for the vertical penetrations may come under the ownership of TMT as part of a future agreement.

B.
TMT agrees to pay for the right-of-way encroachment lease as required by the Portland Office of Transportation (“PDOT”).  The Commission will help facilitate a meeting between TMT and PDOT to reach an agreement on the cost of the encroachment lease that is at fair market value and is in line with the lease rates that other comparable below grade parking structures with encroachments pay.  

C.
TMT will also grant no cost easements for area within the garage, as necessary, for Park storage, pumps or vaults for potential features in the Park.  Every reasonable effort will be made during design to minimize impact of these areas on parking count or parking efficiency.  TMT will also grant no cost easements for any utilities that need to penetrate the garage.  Every reasonable effort will be made to minimize the size of the utility easements.  

D.
It is expected that when the above ground property rights are conveyed to the City, the property will be free of financial obligations and other undue encumbrances or there shall be a clear statement indicating the City shall have no liability for the debt and the debt will be fully paid before construction begins.  

E.
It is expected the ultimate ownership agreement will be a condominium agreement attached here in substantially complete form attached here as Exhibit B.

IV.
DESIGN 

A.
Parking Structure

TMT will select, hire and manage a consultant team to program, design and document the Parking Structure.  This consultant team will collaborate with the PPR’s consultants on the coordination of design and technical issues between the Parking Structure and the Park.  The design of the Parking Structure will run concurrently with the design of the Park to facilitate this coordination.

PPR will have overview and final approval of the location and design of the vertical penetrations through the Park.  The Parking Structure design team will endeavor to minimize the penetrations through the park.  The penetrations through the park shall include elevators, stairs, air supply and exhaust for the Parking Structure and are expected to not exceed 1,000 square feet.
PPR will have review and approval authority for the location of the lid of the Parking Structure, to ensure adequate depth for the Park.

B.
Park

The City will select, hire and manage a consultant team to program, design, document and implement the Park design through construction administration.  This consultant team will collaborate with TMT’s consultants in the coordination of design and technical issues between the Parking Structure and the Park.  To accomplish this, the consultant team designing the Park will determine, in consultation with the design team for the Parking Structure, the locations, footprints, massing and exterior materials for all above grade structures, including elevators, stairs, air supply and exhaust for the Parking Structure.  The Park design team will endeavor by the placement of these structures to enhance the compatibility of the structures with the Park design while maintaining efficiency within the parking structure.  TMT will have representation on the Public Advisory Committee(s) appointed by PPR to give input on the selection of the consultant team(s) and the direction of the design.

All reviews by PPR will be accomplished within 15 working days from receipt of documents.

C.
Coordination

At commencement of the Project, PPR and TMT agree to enter into a Partnering Agreement with a third party to help coordinate the work and resolve any issues as they arise in a timely manner.  The expense of the Partnering Agreement will be equally shared by both parties.  

V.
CONSTRUCTION

A.
TMT will execute a Construction Management General Contractor (“CMGC”) contract for the construction of the Parking Structure.
B.
If approved by City Council, PPR will negotiate a CMGC contract for construction of the Park with the same contractor selected for construction of the Parking Structure.  When a cost for the construction of the Park is established by the contractor, PPR will have a concurrent, independent cost estimate developed.  If the cost is judged to be appropriate, the Park construction will proceed with the CMGC contractor.  If the Contractor’s price for the Park construction is determined to be excessively high, PPR will retain the right to change contractors for the Park construction.  

VI.
SCHEDULE OF THE PROJECT 


A. 
See attached schedule (Attachment C).

VII.
NON-BINDING AGREEMENT

A.
This MOU is a statement of the current intent of the Parties, and 


does not create a binding agreement between the Parties and may 


not be relied upon as a basis for a contract by estoppel or serve as 


the basis for a claim based on detrimental reliance or any other 


theory.  The Parties understand that no Party shall be bound until A 

Development Agreement has been negotiated, executed, delivered, 


and approved by PPR and TMT.

IN WITNESS WHEREOF, the parties have executed this Memorandum of Understanding effective this ____ day of September__________, 2004.  

Portland Development Commission:
TMT Development Co.:

By:  Donald F. Mazziotti
By:  Thomas P. Moyer

        Executive Director

_________________________
__________________________

Approved as to Form:


_________________________


Portland Parks and Recreation:








   

By:  Zari Santner


        Director







   __________________________
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