
OPERATING AGREEMENT FOR PGE PARK
BETWEEN:
CITY OF PORTLAND, 
a municipal corporation of the State of Oregon

1221 SW Fourth Avenue
Portland, OR  97204
("City")

AND:
BEAVERS PCL BASEBALL LLC
a Delaware limited liability company
1631 Mesa Avenue, Suite A
Colorado Springs, CO  80906
("BPB")

EFFECTIVE DATE:
April 15, 2004
The City owns the multi-purpose stadium located at SW 18th Avenue and SW Morrison Street, formerly known as Civic Stadium and now known as PGE Park (the “Stadium”).  The City entered into that Operating Agreement dated July 12, 2000 with Portland Family Entertainment Limited Partnership, an Oregon limited partnership (“PFE”).  The City has terminated the Operating Agreement with PFE.  BPB has acquired substantially all of the assets of PFE.  BPB owns a AAA Baseball Team (the Portland Beavers) and an A League Soccer Team (the Portland Timbers) (the “Teams”).  
BPB desires to operate the Stadium and to play the home games of the Teams at the Stadium, all on the terms and conditions of this Operating Agreement for PGE Park.  The City desires that BPB operate the Stadium and play the home games of the Teams at the Stadium, all on the terms and conditions of this Operating Agreement for PGE Park.  This Operating Agreement for PGE Park is effective on the date first set forth above.

[NOTE:  The terms of this Operating Agreement are applicable to a one-year agreement.  The terms of a multi-year Operating Agreement will be materially different.]
NOW, THEREFORE, in consideration of the mutual promises of the Parties set forth in this Operating Agreement for PGE Park (the “Agreement”), the City and BPB agree as follows:

SECTION 1 
DEFINITIONS, CONVENTION

1.1 Defined Terms

Capitalized words, which are not the first word of a sentence, are defined terms.  Some defined terms are defined in the text of this Agreement and other defined terms used in this Agreement are defined in the attached Exhibit 1.1.

1.2 Standard of Consent or Approval
Wherever this Agreement provides that a Party’s consent, approval, or concurrence is required, or words of similar import, the standard against which the Party exercises its judgment shall be the good faith sole discretion of that Party unless this Agreement specifies a different standard (i.e., reasonable) and in that circumstance the specified standard shall control.  If the same act of consent, approval, or concurrence is referred to multiple times, then any explicitly specified standard contained in any such reference to the same act of consent, approval, or concurrence shall pertain to all such references.

SECTION 2 
ENGAGEMENT OF BPB, LICENSE

2.1 Engagement of BPB
The City hereby engages BPB as an independent contractor (and not as an agent of the City) to manage and operate the Stadium on the terms and conditions contained in this Agreement, and BPB hereby accepts such engagement on those terms and conditions. 

2.2 License

Throughout the Term, BPB shall have only a license to come upon and have access to the Stadium at the times and to the extent necessary or convenient to BPB's performance of its obligations and exercise of its rights under this Agreement, and BPB shall not have exclusive possession of the Stadium.  Subject to Section 16.5.4, BPB shall have the right to give access to or deny access to the Stadium to other Persons when BPB has the right to have access to and to come upon the Stadium to exercise its rights and to perform its obligations under this Agreement.  At all times when BPB is not at the Stadium exercising its rights and performing its obligations under this Agreement, the City retains the exclusive possession of the Stadium (except for the office space referred to in Section 2.4) which includes the right of the City to use the Stadium for any and all purposes (except for professional baseball and soccer games), including the right to hold Events at which attendees are charged admission.  The City will not schedule Events which conflict with or interfere with Events scheduled by BPB.  The City also has the right to have City personnel at the Stadium for official purposes at all times; however, the City will use Reasonable Efforts to avoid interfering with BPB's performance of its obligations under this Agreement, whenever City personnel are at the Stadium.  BPB shall have no property interest in or to the Stadium and no estate in or to the Stadium, other than the limited license set forth above and the Office Space Lease Agreement referred to in Section 2.4.
2.3 MAC Easement

Part of the Stadium is located on property owned by the Multnomah Athletic Club over which the City holds the MAC Easement.  The City and BPB agree to enter into that License to Use Easement attached as Exhibit 2.3.  Throughout the Term, BPB agrees not to violate the MAC Easement.

2.4 Office Space Lease Agreement

The City and BPB agree to enter into that Office Space Lease Agreement attached as Exhibit 2.4, pursuant to which BPB shall be entitled to exclusive use of office space within the Stadium.
SECTION 3 
TERM, TERMINATION

3.1 Term

The Term of this Agreement shall commence on the Effective Date and continue until the earlier of: an Early Termination Date or December 31, 2004 (the "Termination Date"). 

3.2 Early Termination

Each of the following shall constitute an event causing the termination of this Agreement before the Termination Date (an “Early Termination”), on the following terms and conditions and with the following Early Termination Dates:

3.2.1 If at any time BPB is unable to obtain the insurance referred to in Section 9.1 because such insurance is not available, and, as permitted in Section 9.4 the City does not provide the insurance referred to in Section 9.1, and the City and BPB are unable to agree to an alternative to such insurance, then this Agreement may be terminated upon written notice from the City to BPB with the effective date of termination being the date the policy of insurance then in effect and conforming to the requirements of Section 9.1 expires, or, if later, the effective date of the above notice, and such date shall be the Early Termination Date. 

3.2.2 The Parties, by mutual agreement, in their respective sole discretion, may terminate this Agreement at any time during the Term, and the date of termination so agreed upon shall be the Early Termination Date.

3.2.3 Upon a casualty loss as provided in Section 11.2 and the date of termination set forth in a Party’s notice of termination shall be the Early Termination Date.

3.2.4 Upon the occurrence of a BPB Event of Default under Section 17.1.1, the City may terminate this Agreement pursuant to Section 17.1.2, with the Early Termination Date specified in Section 17.1.1.
3.2.5 Upon the occurrence of a City Event of Default under Section 17.2.1, BPB may terminate this Agreement pursuant to Section 17.2.2, with the Early Termination Date specified in Section 17.2.2.1.
3.3 Authorities and Responsibilities

Subject to the scope of the license granted in Section 2.2, BPB, during the Term, shall have the exclusive authority and responsibility for all aspects of the operations of the Stadium including, but not limited to:  management, administration, operation, use, scheduling, advertising, marketing, promotion, security, licensing, provision of concessions, Maintenance and Repair, all in accordance with the terms of this Agreement.  BPB agrees to perform its responsibilities under this Agreement at its own cost and expense, except to the extent this Agreement provides for another source of funds; however, except as otherwise provided in this Agreement, the costs and expenses of doing the following are at BPB’s cost and expense.  Without limitation of the foregoing, throughout the Term BPB agrees to perform the following responsibilities:

3.3.1 Manage and operate the Stadium so that the goals and objectives set forth in Section 3.8 are met;

3.3.2 Employ personnel and engage contractors, in accordance with the terms of Sections 3.6 and 15, necessary and sufficient to perform BPB's obligations under this Agreement;

3.3.3 Provide for the scheduling of Events at the Stadium and the establishment of rental and usage rates for the Stadium;

3.3.4 Provide for the marketing, advertising, and promotion of the Stadium in accordance with the terms of Section 4.1;

3.3.5 Provide for public safety, security and traffic control with respect to all Events at the Stadium in accordance with the terms of Section 4.3;

3.3.6 Grant concessions, licenses, and other comparable rights regarding the Stadium in accordance with the terms of Section 4.4;

3.3.7 Provide for the Maintenance and Repair (subject to the City’s partial funding obligation) of the Stadium in accordance with the terms of Section 4.5 and, with an affirmative duty of periodic inspection, advise the City promptly in writing of any condition in the Stadium of which BPB's officers or managerial employees become aware which may indicate the need for a Structural Repair;

3.3.8 Pay all Impositions in accordance with the terms of Section 4.6;

3.3.9 Purchase all materials and supplies necessary for the operation of the Stadium and for the performance of BPB's other obligations under this Agreement in accordance with the terms of Section 4.7;

3.3.10 Pay all Stadium operating expenses, except for expenses to be paid by the City as specifically set forth in this Agreement;

3.3.11 Maintain accounts, books, and records with respect to the Stadium in accordance with the terms of Section 6.1;

3.3.12 Keep and maintain the Stadium, and all activities occurring on or in connection with the Stadium, in compliance with Laws, excepting Laws related to Structural Repairs;

3.3.13 Arrange for and maintain in force all licenses, permits, certificates, approvals, franchises, and other authorizations required in connection with the operation, use, Maintenance and Repair of the Stadium; 
3.3.14 Arrange for the provision of all utility services for the Stadium; and
3.3.15 Collect the City’s Share of Ticket Revenues in a commercially reasonable manner and as a fiduciary to the City.
3.4 Scope of Authority

Subject to the other terms of this Agreement, BPB shall have the authority to take, and to refrain from taking, all actions to the extent reasonably necessary to carry out its responsibilities described in Section 3.3, but in no event shall any such action bind, or impose any liability upon, the City without the City's prior written consent.

3.5 Standards of Performance

3.5.1 BPB shall perform its obligations under this Agreement in accordance with all of the following Performance Standards.  The failure of BPB to meet these Performance Standards shall constitute a BPB Event of Default.  In the event of a Dispute between BPB and the City over whether or not BPB is meeting the Performance Standards, that Dispute shall be subject to Dispute Resolution pursuant to Section 18.
3.5.1.1 BPB shall use its Reasonable Efforts and skills;

3.5.1.2 BPB shall, in all respects, manage and operate the Stadium with a level of diligence, skill, expertise, and effort which is equal to or better than the level of diligence, skill, expertise and effort of other operators of the Comparable Facilities described on Exhibit 3.5.1.2.  

3.5.1.3 BPB shall manage and operate the Stadium in accordance with the terms of this Agreement and in such a manner so as to consistently achieve the public goals set forth in Section 3.8.

3.5.1.4 BPB shall act as a fiduciary with respect to the collection and handling of and the accounting for the City’s Share of Ticket Revenues.

3.5.1.5 BPB shall comply with all applicable Laws.

3.5.2 To the extent not inconsistent with other provisions of this Agreement, in all aspects of the operations of the Stadium, BPB shall use Reasonable Efforts to accomplish the following Operational Goals throughout the Term.  If BPB is unable to achieve these Operational Goals due to market conditions at a given point in time or from time to time, such an event shall not be a BPB Event of Default so long as BPB uses Reasonable Efforts to respond to such market conditions so as to endeavor to accomplish the Operational Goals.  BPB's failure to use Reasonable Efforts as required by this Section 3.5.2 shall be a BPB Event of Default.  In the event of a Dispute between BPB and the City over whether or not BPB is meeting the Operational Goals, that Dispute shall be subject to Dispute Resolution pursuant to Section 18.  These Operational Goals shall also be used to guide the City's decision making with respect to matters requiring the City's approval.  The Operational Goals are the following:

3.5.2.1 Seek Events at the Stadium which offer affordable entertainment;

3.5.2.2 Maintain the Stadium as a fully functional, marketable, and attractive (as a maintenance, but not design standard) facility throughout the Term and perform its Maintenance activities so as to prolong the useful life of the Stadium;

3.5.2.3 Provide for efficient and cost effective management of the Stadium; and
3.5.2.4 Bring significant specialized knowledge, expertise and experience to the management and operations of the Stadium in order to assure its continuing status as a major public facility in the region.
3.6 Personnel and Contractors

3.6.1 BPB shall employ and contract for the services of such Persons as may be necessary for BPB to meet its obligations under this Agreement.  All such employees and contractors shall be employed or engaged by BPB.  Any and all contracts with such Persons shall be subject to the terms of Section 15.  In no event shall the City have any liability or obligation with respect to any such employees or contractors unless the City elects to assume any of the contracts with such Persons.

3.6.2 BPB shall be responsible for all matters pertaining to the employment of Persons in connection with the Stadium, including, without limitation, recruitment, hiring, discharge, training, supervision, compensation, promotion, provision of benefits, and institution of appropriate guidelines. BPB shall comply, and shall require its contractors to comply, with all Laws relating to employment, including, without limitation, those pertaining to workers' compensation, social security, unemployment insurance, hours of labor, wages, working conditions, and equal opportunity employment.

3.6.3 BPB shall be responsible for conducting negotiations with any labor unions representing any Persons BPB engages and may, in its own name, enter into collective bargaining agreements or other labor contracts affecting the Stadium, provided that all such contracts shall comply with the provisions of Section 15.

3.6.4 Nothing in this Section 3.6 shall authorize BPB to delegate or subcontract all or any part of its responsibilities for the operation, management, and administration of the Stadium without compliance with the requirements of Section 14.  BPB shall in all cases be responsible for the diligent direction and supervision of any employees, contractors or subcontractors utilized pursuant to this Section 3.6.

3.6.5 BPB shall promptly replace any key management personnel of BPB who leave the employ of BPB, with personnel of comparable or better experience and expertise.

3.7 Office Location

Throughout the Term, BPB shall maintain an office in Portland, Oregon.  BPB may maintain permanent offices at the Stadium during the Term pursuant to the Office Space Lease referred to in Section 2.4.
3.8 Public Goals

At all times during the Term, BPB shall comply with the following requirements (the “Public Goals”).  If there is any conflict between the Public Goals and the terms of the Good Neighbor Agreement referred to in Section 3.8.1 below, the terms of the Good Neighbor Agreement shall control.

3.8.1 Good Neighbor Agreement

Throughout the Term, BPB shall comply with the provisions of the Good Neighbor Agreement dated May 18, 2000 among the City, BPB’s predecessor operator of the Stadium, the Goose Hollow Foothills League, and the Northwest District Association.

3.8.2 Comprehensive Transportation Management Plan

3.8.2.1 The City and BPB’s predecessor operator of the Stadium have prepared a Comprehensive Transportation Management Plan (“CTMP”), which was approved by the City Council on May 18, 2000.  The CTMP approved by the City Council includes those traffic mitigation measures described on attached Exhibit 3.8.2 (the “CTMP Mitigation Measures”).  The CTMP Mitigation Measures are of two types, and the two types are separately identified on Exhibit 3.8.2:  the BPB Mitigation Measures which are actions to be taken by BPB in its operation of the Stadium, and the City Mitigation Measures which are actions to be taken primarily by the City or by others.  Throughout the Term, BPB agrees to perform the BPB Mitigation Measures and agrees to cooperate with the City Mitigation Measures.

3.8.2.2 With respect to the BPB Mitigation Measures, BPB will pay the expenses of performing the BPB Mitigation Measures.  With respect to the City Mitigation Measures, the City agrees to pay the expenses of the City Mitigation Measures.  BPB will make these payments within thirty (30) days of being invoiced and will keep accurate books and records of those payments.  

3.8.3 Encouragement of Transit Use

Prior to May 1, 2004, BPB shall develop a plan, acceptable to the City in its sole discretion, to encourage patrons of events at the Stadium to utilize mass transit when attending events.  

3.8.4 High School Football, Amateur Soccer


BPB agrees to allow the use of the Stadium for high school football and amateur soccer in accordance with the schedule set forth in Exhibit 3.8.4.  BPB agrees to charge a reasonable rate for the use of the Stadium by these activities.  In the event of a conflict between a Portland State University football game and a high school football game or soccer game, BPB may give priority to the Portland State University football game.

3.8.5 Rose Festival


BPB will allow the Rose Festival to use the Stadium, at historic rates for such an event, Indexed.

3.8.6 Community Events


BPB will allow at least three (3) Community Events to occur at the Stadium each Operating Year.  Community Events shall be selected by the Oversight Committee, in the event BPB receives requests for more than three (3) Community Events.  If a Community Event is a multi-day Event, each day shall constitute a separate Community Event for purposes of this Section 3.8.6.

3.8.7 Portland State Football


BPB will make the Stadium available for Portland State football in accordance with an agreement between BPB and Portland State University.  BPB agrees to offer Portland State University a commercially reasonable agreement pursuant to which Portland State University will be able to play its home games at the Stadium, and if BPB and Portland State University do not agree on the terms of such an agreement, BPB agrees to enter into binding arbitration with Portland State University to establish the terms of that agreement.
3.8.8 Major League Teams


BPB may not allow or enter into an agreement allowing more than one (1) regular season game to be played in the Stadium by teams from, collectively, any of the following:  MLB, Major League Soccer (other than A League), National Football League or NBC Turner Football, or any successor leagues or organizations, without the prior consent of the City Council.

3.8.9 Alcohol Policy


BPB shall operate the Stadium in compliance with the Alcohol Policy attached as Exhibit 3.8.9 and shall cause all concessionaires, vendors, and permitted users of the Stadium to comply with this Alcohol Policy.

3.8.10 Home Games of Teams

BPB agrees to play all of the home games of the Teams at the Stadium.
SECTION 4 
OPERATION OF THE STADIUM

BPB shall manage and operate the Stadium continuously throughout the Term in accordance with the terms of this Section 4.

4.1 Promotion and Marketing of the Stadium

4.1.1 BPB shall aggressively market and promote the use of the Stadium.  BPB shall provide at least one employee, skilled in marketing and promotion, whose primary responsibility is the marketing and promotion of the Stadium.  

4.1.2 During the Term, BPB shall have the exclusive advertising rights for the Stadium, subject to the limitations in Section 8.3. 

4.2 Scheduling and Pricing of Events

4.2.1 All agreements providing for the scheduling of an Event at the Stadium shall be executed in the name of BPB and shall be subject to the requirements of Section 15 and shall expressly provide that the City shall have no liability thereunder; however, any such agreement shall: allow the City to assume such agreement upon an BPB Event of Default or a termination of this Agreement, and shall provide that the City is a third party beneficiary of each such agreement.

4.2.2 BPB shall make the Stadium available for not less than three (3) Community Events during each Operating Year, as required by Section 3.8.6 on dates when the Stadium is not otherwise scheduled to host committed Events.  For Community Events, BPB shall charge rental rates that permit recovery of only Direct Expenses incurred by BPB in connection with such Community Event.  (BPB may make the Stadium available for additional Community Events in compliance with its normal pricing for other events.) Concessions for Community Events may charge their normal rates; however, the sponsor of the Community Event shall be paid BPB’s share of concession revenue or profits for that Community Event.  In the case of a Community Event, the user of the Stadium may not obscure the advertising messages of advertisers which have contracts with BPB, but, subject to the above, the user may sell advertising rights for such a Community Event so long as such advertising does not conflict with any exclusivity right granted by BPB and of which BPB has given written notice to the Community Event user.

4.2.3 No advertising, marketing, or promotional messages or materials shall refer to the City in its role as owner of the Stadium without the prior written approval of the City.  The foregoing prohibition shall not apply to general references to the City of Portland as a geographic area or to Portland as the site of the Stadium.  

4.3 Security, Safety and Traffic Control

4.3.1 BPB shall prepare and implement a security program sufficient to provide reasonable protection for the Stadium, the Stadium Equipment and other Personal Property located at the Stadium, and for individuals using, engaged at, working at, or visiting the Stadium from time to time.

4.3.2 BPB shall provide for the reasonable safety of individuals using, engaged at, or visiting the Stadium from time to time, including, without limitation, by instituting effective "crowd control" measures for Events and by performing Maintenance and Repair activities pursuant to Section 4.5.

4.3.3 BPB shall provide reasonable pedestrian and vehicular traffic control with respect to all Events by implementing the BPB Mitigation Measures referred to in Exhibit 3.8.2. 
4.3.4 BPB shall comply with all City mandated security measures established by the City to protect against any potential terrorist actions or other hostile threats.
4.4 Concessions and Licenses

4.4.1 BPB shall negotiate and enter into licenses, concession arrangements, and other comparable agreements relating to the sale of food, beverages, and merchandise at the Stadium, subject to the approval of the City in its commercially reasonable judgment.  BPB may enter into licenses, concession agreements and comparable agreements with qualified concessionaires who will provide a level of quality in the sale of food, beverages and merchandise at the Stadium at least as good as the quality provided prior to the Term. Any such agreements shall comply in all respects with the terms set forth in Section 15.  
4.5 Maintenance and Repair

4.5.1 BPB shall perform all Maintenance and Repair of the Stadium (excepting Structural Repairs) as required by, and to the quality level established by, the Maintenance and Repair Standard described below.

4.5.2 The standard for the timing of, frequency of, extent of, and quality of Maintenance and Repair to be conducted by BPB at the Stadium (the “Maintenance and Repair Standard”) is as follows:  the frequency, level, extent, and quality of Maintenance and Repair activities reasonably necessary in order to maintain and operate the Stadium as a high quality spectator facility measured against the level of maintenance and repair at the Comparable  Facilities and the level reasonably necessary to fulfill the Performance Standards, Operational Goals and Public Goals set forth in Sections 3.5 and 3.8 and to comply with all applicable Laws.  In the event the City and BPB disagree with respect to the requirements of the Maintenance and Repair Standard as to any specific instance of Maintenance or Repair, this dispute shall be resolved by the Consulting Engineer pursuant to Section 4.5.6.  As of the commencement of the Term, the City has not received written notice from PFE that a specific Repair is required to be made under the terms of the prior Operating Agreement.
4.5.3 "Maintenance" shall consist of all of the following with respect to each and every part of the Stadium:

4.5.3.1 Performing those routine and predictable actions, including curative and preventive actions (other than Repairs), which are reasonably necessary to keep the Stadium in good order and repair, functioning as designed, and clean and attractive, all in accordance with the Maintenance and Repair Standard.

4.5.3.2 Repairing or replacing parts or components which in the course of an Operating Year periodically need repair or replacement as a result of normal wear and tear.

4.5.3.3 Removing dirt, debris, foreign materials, trash, graffiti, markings, and similar remnants of usage of the Stadium, promptly after the Stadium is used for an Event and periodically at other times.

4.5.3.4 At all times keeping the Stadium reasonably clean and neat.

4.5.3.5 Periodically inspecting, testing, and determining the operating status of all equipment, and each operating system and component within the Stadium, but excluding structural components of the Stadium.

4.5.3.6 Periodically replacing all fluids and minor parts (which typically wear out in a few years due to normal wear and tear) of any system or component of a system within the Stadium, which reasonably require replacement, with new fluids or parts.  The word “part” shall not be interpreted to mean a part of the Stadium which consists of an entire piece of machinery (such as an elevator, pump, air conditioner) or an entire system (such as an alarm system).
4.5.3.7 Periodically repainting painted surfaces as needed due to normal wear and tear so as to maintain an aesthetically attractive appearance.  This obligation shall not be interpreted to require BPB to repaint the entire Stadium or major portions of the Stadium.
4.5.3.8 Restoring damage to finish surfaces due to normal wear and tear.

4.5.3.9 Replacing light bulbs.

4.5.3.10 Cleaning, lubricating, and changing belts on all mechanical systems.

4.5.3.11 Inspecting and cleaning the roof and doing minor patching work.

4.5.3.12 Restoring damaged seats.

4.5.3.13 Cleaning storm and sanitary drains.

4.5.3.14 Periodically testing and maintaining all alarm systems, fire sprinkler systems, and control systems.

4.5.3.15 Following all suggested "maintenance" activities recommended by the Consulting Engineer and the manufacturer, contractor or seller of each and every part or component of the Stadium or set forth in BPB's Preventive Maintenance Plan referred to in Section 4.5.7.

4.5.4 "Repair" means the repairing, rebuilding, reconstruction, or replacement of any destroyed, dysfunctional, or obsolete part (except for parts that would normally be replaced within an Operating Year) of the Stadium so as to restore the part to not less than its functional level prior to the need for such rebuilding, reconstruction, or replacement, excluding Structural Repairs.  To the extent a Repair involves replacing a part of the Stadium with a new part and the new part enhances the functional capabilities of the part being replaced (assuming that at the time of replacement the part being replaced was new), the replacement will constitute both a Repair and a Capital Improvement (defined below) and the relative extent of Repair and Capital Improvement shall be determined by the Consulting Engineer pursuant to Section 4.5.6.  Replacing or substantial patching of the roof of the Stadium is a Repair.
4.5.5 A “Capital Improvement” is a change, addition, enhancement, improvement, new construction or new equipment in, for or at the Stadium that (i) improves the functional capability of the Stadium, or some part of the Stadium or an item of Stadium Equipment, or (ii) is that portion of a Repair that enhances the functional capability of what is being repaired as provided in Section 4.5.4.
4.5.6 The Consulting Engineer shall be an individual skilled in the maintenance of large public facilities or major office buildings in Portland, Oregon.  The Consulting Engineer will not be a full time employee or consultant, but will be retained on an as needed basis to perform his or her responsibilities under this Agreement.  The City and BPB shall jointly select the Consulting Engineer within the first thirty (30) days of the Term.  If, within that period of time, the City and BPB cannot agree on a Consulting Engineer, then each Party shall nominate two (2) candidates meeting the requirement set forth above and willing to serve, by written notice to the other given by May 1, 2004.  Within ten (10) days of the last written notice, the City and BPB shall meet, and each Party may strike the name of one candidate of the other Party.  The remaining two (2) names shall be placed on two (2) pieces of paper, placed in a container, and one (1) name shall be drawn at random.  The fees of the Consulting Engineer shall be a paid equally by BPB and the City.

4.5.7 By May 15, 2004, BPB shall develop and submit to the City a Preventive Maintenance Plan for the Stadium for the Term specifying measures to be taken by BPB to protect against deterioration of the systems, components, machinery, and equipment of or at the Stadium.  The Preventive Maintenance Plan shall be implemented on an ongoing basis by BPB.  The Preventive Maintenance Plan shall be subject to the City's commercially reasonable approval.  To the extent the Parties cannot agree on the terms of the Preventive Maintenance Plan, the Consulting Engineer shall first mediate the dispute and if that does not achieve agreement then the terms of that Plan shall be established by the Consulting Engineer.

4.5.8 With respect to all Stadium Equipment, BPB shall Maintain and Repair such Stadium Equipment.

4.5.9 The City shall be responsible for and shall perform all Structural Repairs.  "Structural Repairs" shall mean Repairs to the following elements of the Stadium which are either (i) required to bring the Stadium into compliance with all applicable Laws regarding the occupancy of the Stadium or (ii) are otherwise necessary or appropriate, in the City's judgment, to render the Stadium safe for occupancy:  foundations, subflooring, load-bearing walls, exterior walls (but not plate glass), the roof trusses and load-bearing girders, pillars, and similar support elements. Structural Repairs shall include all improvements to the structural components of the Stadium made to comply with applicable Laws regarding seismic standards for structures. Structural Repairs shall not include repairs to any of the foregoing elements required due to BPB Negligence.  

4.5.10 The City shall, at reasonable intervals during the Term, conduct inspections of the structural elements of the Stadium to determine the need for any Structural Repairs.  The City, its agents and contractors, shall have the right upon reasonable advance notice to BPB to perform Structural Repairs whenever the City determines that such Structural Repairs are necessary.

4.5.11 In the case of a Structural Repair which is not an emergency capital improvement as described in Section 7.7, a determination by the Consulting Engineer that a Structural Repair is required shall not in itself require the City to immediately make such Structural Repair unless the Structural Repair is required in order to keep the Stadium open and operating in a manner contemplated by this Agreement, and in such event, the City must make the Structural Repair.  Furthermore, if the Consulting Engineer determines that the Structural Repair is such that additional Repairs are available which would allow the continued operations of the Stadium as contemplated by this Agreement and which would allow the deferral of such Structural Repair, then the City shall be entitled to defer such Structural Repair, provided that the City shall pay the cost of such additional Repairs or other increased stadium operating expense until the Consulting Engineer determines that the Structural Repair must be made.

4.5.12 The costs of Maintenance, Repair, Capital Improvements and Structural Repairs shall be allocated and paid as follows:

4.5.12.1 BPB shall be responsible for the cost of all Maintenance.

4.5.12.2 BPB shall be responsible for the first $5,000 cost of each separate Repair item, up to a total cap of $25,000 for the Term, and the City shall be responsible for the total cost of each separate Repair item in excess of $5,000 for each Repair item and for all Repair costs in excess of $25,000 for the Term, except as provided below.  Notwithstanding the above, BPB shall be responsible for the cost of Repairs or Structural Repairs made necessary by BPB’s negligence or failure to comply with the requirements of Section 4.5.3.  
4.5.12.3 The City shall be responsible for the cost of Capital Improvements, pursuant to Section 7.
4.5.12.4 The City shall be responsible for any Structural Repairs, except those for which BPB is responsible pursuant to Section 4.5.12.2.

4.6 Impositions

BPB shall pay any ad valorem real property taxes assessed against the office space occupied by BPB pursuant to the Office Space Lease.  BPB shall pay, as its own cost and expense, any and all taxes, assessments, levies, fees, or other Impositions payable with respect to BPB's income, assets, business or properties.

4.7 Acquisition of Supplies

BPB shall obtain, at its cost, a sufficient inventory of consumables, supplies and materials reasonably necessary for the operation of the Stadium in accordance with the requirements of Sections 3.5, 3.8 and 4.  
4.8 Acquisition and Use of Stadium Equipment

4.8.1 The Stadium Equipment consists of the used tools, machinery, equipment, fixtures, furniture and related items which BPB’s obtained from the predecessor operator of the Stadium.  The Stadium Equipment is owned by the City and the City hereby grants BPB a license to use the Stadium Equipment in connection with the operations of the Stadium.

4.8.2 If any item of Stadium Equipment becomes worn out or inoperable, then BPB shall repair such item and the cost of such repair work shall be a Repair, unless it is unreasonable to repair such an item, and then BPB shall replace such item with a comparable or enhanced new item, and the cost of such new item shall be allocated between BPB and the City as a Repair.
4.8.3 BPB shall purchase, lease, or otherwise acquire such additional or replacement hand tools, small and portable Maintenance-related equipment and machines, furniture, office equipment and similar items as are reasonably necessary for the operation of the Stadium and for BPB’s performance of its obligations under this Agreement.  All such items shall be included in the Stadium Equipment.  

4.9 Alterations

BPB may make alterations to the Stadium at its own cost and expense, subject to the City’s prior approval in the City’s commercially reasonable judgment.  In exercising that commercially reasonable judgment, the City may consider all relevant factors, including, but not limited to, the consequences to the City from allowing the alteration in the event of an Early Termination.  In making alterations, BPB agrees to comply with all applicable Laws, including ORS Chapter 279, if applicable.
4.10 Operating Standard

In all respects, BPB will be responsible for operating the Stadium to the AAA baseball industry standard based on the average operations of Comparable Facilities.

4.11 Prepayments

With respect to any Stadium related contracts between BPB and a third party, such as contracts for Advertising, Naming Rights, concessions, suite usages, BPB agrees to:  not accept prepayment for a period of time beyond the Term without the City’s prior consent, which may or may not be given by the City  in its sole discretion.  With respect to season ticket purchases, if BPB receives payment for season ticket purchases during the Term for games to be played after the end of the Term, BPB shall not expend such cash but will hold it in trust for the City.
4.12 Stadium Use By The City

Whenever the City exercises its right under Section 2.2 to use the Stadium, the City agrees:

4.12.1 To pay all cost or expenses attributable to the City’s use of the Stadium.

4.12.2 To not alter or obscure any Advertising or Naming Rights.

4.12.3 To use the concessionaires with which BPB has contracts for Stadium concessions, and the City shall be paid BPB’s share of the concession revenue or profits.
4.12.4 To clean up the Stadium in the same manner as BPB does after a BPB Event.

4.12.5 To repair (at the City’s sole cost) any damage to the Stadium which occurs during the City’s usage of the Stadium.

4.12.6 To perform any CTMP Mitigation Measures required for such a City Event and comply with the requirements of the Good Neighbor Agreement applicable to such City Event.

4.12.7 To defend, indemnify, and hold BPB harmless from third-party claims arising out of City Events or the City’s failure to act in accordance with the Good Neighbor Agreement and the CTMP in connection with City Events.

All costs and expenses incurred by the City in using the Stadium are the City’s costs, and all revenue generated by the City in using the Stadium is the City’s revenue.

SECTION 5 
PAYMENTS TO THE CITY

5.1 Definitions

5.1.1 An “Admission Tax” is a tax, imposition, or charge, whether currently existing or subsequently enacted, including, without limitation, any ticket, admission or sales tax or imposition (other than the City’s Share of Ticket Revenues) which is imposed, in whole or in part, by the City, a county, or a regional government, on the issuance, purchase, sale or use of a ticket for Events at the Stadium.  An Admission Tax does not include generally applicable sales taxes, but does include taxes imposed by the City, a county, or a regional government on the issuance, purchase, sale or use of a ticket at only performance, spectator, or assembly type facilities, unless the Events at the Stadium are exempted.  An Admission Tax does not include a fee, charge or surcharge established contractually by BPB and the City.

5.1.2  “City’s Share of Ticket Revenues” is equal to 6% of the amount paid by a third party to gain entry to the Stadium to observe or participate in an Event including sales of tickets, payments for the right to occupy a suite, and payments for the right to occupy a club seat or other form of special seat.  To the extent that the price of a ticket entitles the patron to goods or services in addition to the right to observe or participate in an Event, the City’s Share of Ticket Revenues shall be 6% of the gross ticket price with no deduction for the value of the goods and services included in the ticket price.  With respect to suites within the Stadium, the City’s Share of Ticket Revenues shall be equal to six percent (6%) of:  (i) for suites subject to a license or lease, the total amount of the license fee or lease rent; (ii) for Events where the suite is licensed for that Event only, the license fee paid for that Event; and (iii) for an Event where tickets for individual seats within a suite are sold, the ticket prices charged for tickets sold in that suite for that Event.  To the extent that BPB gives third parties tickets in return for goods or services, then the City’s Share of Ticket Revenues for those tickets shall be equal to the greater of:  6% of the fair market value of the goods or services or 6% of the tickets’ printed face value.  For tickets which are given away without charge, which are not Exempt Tickets, and which are used to gain entry to an Event, BPB shall pay the City’s Share of Ticket Revenues on all such tickets based on the lowest ticket price for that Event for seats within the bowl of the Stadium.  The amount of Admissions Tax collected on account of Events at the Stadium during the Term shall reduce the City’s Share of Ticket Revenues on a dollar-for-dollar basis.  

5.1.3 “Collected City’s Share of Ticket Revenue” is equal to the total amount of City’s Share of Ticket Revenue paid to the City during an Operating Year.

5.1.4 “Exempt Tickets” are tickets given without charge to BPB employees or employees of their Affiliates, as a perquisite; tickets granted to advertisers or sponsors as part of their advertising or promotion packages; tickets requested or required by the NAPBL; tickets granted to any media or press personnel for which no price is paid; tickets granted to visiting teams for which no price is paid; tickets granted to employees, agents, contractors, artists, producers, managers, or staff of any Event sponsor or promoter for which no price is paid; tickets granted to any persons in connection with services performed or to be performed at the Stadium during or in connection with the production of any Event, including, without limitation, vendors; and tickets given free in connection with the purchase of other tickets (as distinguished from discounted tickets).  For example, in a promotion in which a purchaser gets one “free” ticket with the purchase of two, the “free” ticket is an Exempt Ticket.  However, in an economically similar promotion in which tickets are discounted by one-third, there are no Exempt Tickets because the ticket price reflects the promotion, and the City’s Share of Ticket Revenues is based on the discounted ticket price.

5.1.5 The “License Fee” is equal to the sum of $500,000.
5.1.6 “Non-Exempt Tickets” means all tickets sold for Events at the Stadium which are not Exempt Tickets.

5.2 Payment of License Fee

The License Fee shall be paid in advance in equal installments with installments due April 15, July 15 and October 15 of 2004.

5.3 Payment of City’s Share of Ticket Revenues

5.3.1 The City’s Share of Ticket Revenues shall be paid or remitted to the City by BPB, for all Events conducted by BPB, each Monday for Events that occurred during the period of Monday through Sunday which includes the Monday immediately preceding the Monday at issue.  The City’s Share of Ticket Revenues for season or series tickets shall be paid by BPB to the City by the 10th day of the calendar month following the calendar month within which BPB received payment for such season or series tickets.  Other City’s Share of Ticket Revenues shall be collected and deposited in accordance with the City’s Share of Ticket Revenues Collection Policy.  BPB agrees to include in each and every agreement with a third party for an Event at the Stadium, where the public is charged for admission, an obligation to pay the City’s Share of Ticket Revenues in accordance with this Section 5.3, and the City shall be an express third-party beneficiary of that obligation.
5.3.2 Each payment of City’s Share of Ticket Revenues shall be accompanied by a statement signed by an officer of BPB listing or accompanied by (i) a description of the Event(s) for which the City’s Share of Ticket Revenues is paid; (ii) the box office statement (i.e., the number of Non-Exempt Tickets sold at each ticket price); (iii) a signed stadium use agreement if the promoter of the Event is other than BPB; (iv) a settlement report; and (v) an Exempt Ticket report (i.e., the number of Exempt Tickets issued).  The City and BPB may agree from time to time on another City’s Share of Ticket Revenues reporting form or format.  BPB shall be entitled to rely in good faith on information provided by any promoter or third-party ticket seller with respect to sales of non-Exempt tickets, ticket price, and other similar information which BPB cannot determine directly.

5.3.3 BPB shall deposit all City’s Share of Ticket Revenues collected in advance of the Event to which those City’s Share of Ticket Revenues are attributable into a City designated bank account, and the City shall be entitled to all interest earned on funds in that account.

5.3.4 BPB shall use Reasonable Efforts to collect City’s Share of Ticket Revenues from third-party promoters and shall use the same degree of diligence which it uses in collecting monies owed to BPB by that promoter, but BPB shall not be liable for such City’s Share of Ticket Revenues if any promoter fails to pay, and BPB shall not be obligated to file an action to collect any such City’s Share of Ticket Revenues.  If BPB elects not to file suit to collect the City’s Share of Ticket Revenues from a promoter, then promptly upon the City’s written request, BPB will assign its claim against the promoter to the City.  Notwithstanding the foregoing sentence, if BPB shall have collected any monies with respect to an Event from a promoter related to the City’s Share of Ticket Revenues, a fee for the use of the Stadium or charges for services provided by BPB in connection with the Event which are separately chargeable such as ushers, security personnel, or stage personnel, and if such promoter fails to pay all of the City’s Share of Ticket Revenues due for that Event, such collected monies shall be allocated by BPB as follows and in the following order of priority:  (i) to City’s Share of Ticket Revenues, (ii) to services provided by BPB in connection with the Event which are separately chargeable, and (iii) to the fee for the use of the Stadium.

5.3.5 BPB shall maintain books and records in accordance with GAAP that appropriately reflect Event ticket sales in order to determine the City’s Share of Ticket Revenues.  BPB shall have the right to rely in good faith on the report and records of Event promoters and ticket sellers.  On a monthly basis, BPB shall provide to the City statements of monthly and Operating Year-to-date Event ticket sales and the City’s Share of Ticket Revenues.  The City and its representatives shall have the right upon reasonable notice at reasonable times during normal business hours and at reasonable frequencies to examine, review or audit BPB’s relevant books and records in order to confirm the amount of the City’s Share of Ticket Revenues.  BPB shall fully cooperate with the City in determining the amount of the City’s Share of Ticket Revenues owed on account of that Event and BPB will give the City full access to BPB’s books and records for that Event relevant to the computation of the City’s Share of Ticket Revenues owed to the City on account of that Event.

5.4 Trust Fund
All amounts of the City’s Share of Ticket Revenue collected or held by BPB shall be held in trust by BPB as trustee for the benefit of the City, and such amounts shall not be the property of BPB.
5.5 Partial Payment of Past-Due Amount

BPB acknowledges that during the term of PFE’s Operating Agreement, the City’s suffered out-of-pocket cash losses of at least $800,000 on account of PFE’s failure to pay amounts owed to the City.  Accordingly, BPB agrees to pay the City on the Effective Date cash in the amount of $133,000 in partial satisfaction of this debt.  Upon any Transfer, BPB will use its commercially reasonable efforts to obtain the transferee’s agreement to pay the balance of $667,000 in six (6) equal annual payments without interest.
5.6 Late Charges

In the event that BPB does not pay an amount owed to the City within fifteen (15) days of when and as due, then that amount shall bear Default Interest from the date it was due until the date it is paid, and such interest shall be paid by BPB.

SECTION 6 
OVERSIGHT
6.1 Books and Records

BPB agrees to keep accurate and complete books and records with respect to operations of the Stadium and for all Events.  These books and records shall include: all expenses incurred by BPB with respect to Stadium operations, all revenue realized by BPB from Stadium operations, the date for each Event, and for each Event, the number of paid and unpaid attendees.  All such books and records shall be kept in accordance with GAAP and so as to be auditable.
6.2 Review by the City
The City may perform any or all of the following activities from time to time at the expense of the City.  In performing such activities, the City will use reasonable efforts to avoid interfering with BPB's performance of its obligations under this Agreement.

6.2.1 Enter the Stadium at any time to determine whether BPB is operating the Stadium in compliance with the terms of this Agreement, including, without limitation, in accordance with the Maintenance and Repair obligations of BPB described in Section 4.5;

6.2.2 Inspect, review, audit and make copies of, at reasonable times, the accounts, books, and records maintained by BPB pursuant to Section 6.1; and

6.2.3 Engage in such other reasonable activities as may be reasonably required to perform a complete review of the operation of the Stadium.

SECTION 7 
CAPITAL IMPROVEMENTS

The City may, but shall not be required to, make Capital Improvements at the Stadium during the Term.  However, the City shall be obligated to make any Structural Repairs or Repairs (even if those include Capital Improvements) which are reasonably necessary in order for the Stadium to remain available for BPB’s use during the Term, subject to the City’s right to not restore the Stadium after a casualty loss pursuant to Section 11.2.  BPB shall not be entitled to make any Capital Improvements to the Stadium unless the City approves such Capital Improvements in its sole discretion.
SECTION 8 
NAMING RIGHTS, SPONSORSHIPS, ADVERTISING

8.1 Performance of Sell Naming Rights Agreement
8.1.1 PFE entered into that Naming Rights Agreement with Portland General Electric, dated July 24, 2000 (the “Naming Rights Agreement”).  The City had the right to assume the Naming Rights Agreement upon termination of PFE’s Operating Agreement, and the City has done so.  

8.1.2 BPB hereby assumes and agrees to perform all of the City’s Obligations (formerly PFE’s obligations) under the Naming Rights Agreement.  The City hereby assigns to BPB the payments owed by Portland General Electric under the Naming Rights Agreement.  In the event Portland General Electric makes any payments under the Naming Rights Agreement to the City applicable to the Term, the City will promptly turn over such  payment(s) to BPB.  The City makes absolutely no representation or warranty regarding the Naming Rights Agreement.  

8.1.3 In the event that BPB breaches the Naming Rights Agreement and Portland General Electric terminates the Naming Rights Agreement on account of such breach, BPB shall pay to the City the present value of all future payments due under the Naming Rights Agreement that would have been due and payable, discounted to present value at the City’s then rate of return on invested surplus funds, except as follows:
8.1.3.1 BPB shall not be liable to the City on account of a termination of the Naming Rights Agreement on account of the conduct of PFE prior to the Effective Date;

8.1.3.2 BPB shall not be liable to the City on account of a termination of the Naming Rights Agreement on account of BPB's inability, after using its best efforts, to comply with that obligation in the Naming Rights Agreement to host an MLB exhibition game at the Stadium; and

8.1.3.3 BPB shall not be liable to the City on account of a termination of the Naming Rights Agreement arising from BPB's alleged failure to perform an obligation, owed to PGE, which is not entirely within BPB's control, where BPB has used commercially reasonable efforts to render that performance to PGE.  Commercially reasonable efforts will be judged  by the standard of an entity that will remain a party to and receive all the future revenue provided for under the Naming Rights Agreement for the duration of the Naming Rights Agreement.

The exculpations from liability set forth in Sections 8.1.3.1 through 8.1.3.3 above are conditioned on and subject to:  BPB sending a copy of any PGE notice of an event of default to the City, within 2 business days of receipt by BPB, and , upon the City's written request, BPB assigning to the City such rights under the Naming Rights Agreement as may be requested by the City and thereafter cooperating with the City in the City's defense of a claimed event of default by PGE.
8.1.4 Upon the end of the Term, the Naming Rights Agreement shall automatically be reassigned by BPB to the City, BPB shall have no further obligations to perform obligations due under the Naming Rights Agreement, and all rights to payments shall revert to the City.  This reassignment shall be self-executing without the need for a document of assignment to be signed by BPB.  However, if requested by the City, BPB will promptly execute such a document of reassignment.  Before the end of the Term, BPB will provide the City with a report showing BPB’s compliance with the obligations owed to Portland General Electric under the terms of the Naming Rights Agreement and will provide the City with any additional information regarding BPB’s performance under the Naming Rights Agreement as requested by the City.
8.1.5 During the Term, BPB shall have the exclusive right to sell the right to apply a non-temporary name to a portion of (but not all of) the Stadium such as the playing field, the press box, entryways, or a concourse (a “Partial Naming Right”).  However, if the term of any agreement for a Partial Naming Right extends beyond the Term, BPB may not enter into such an agreement without the consent of the City to be given or not given in the City’s sole discretion.
8.2 Sponsorship Agreements

8.2.1 BPB acquired certain sponsorship agreements from PFE.  The City makes absolutely no representations or warranties regarding those sponsorship agreements.  BPB agrees to perform the obligations of PFE under those sponsorship agreements so that the sponsor will not be entitled to terminate those agreements.

8.2.2 BPB shall be entitled to sell new sponsorship agreements; however, any sponsorship agreement with a term beyond the end of the Term shall require the prior consent of the City which may or may not be given by the City in its sole discretion.  Any revenues received by BPB for any period of time after the Term shall be held in trust for the City.
8.3 Advertising
“Advertising” consists of the display of a company’s name, logo, trademarks, tradenames, images, or products on a temporary basis, even though the advertising may be contractually committed for more than one (1) year, where the physical representation of such name, logo, trademarks, tradenames, images, or products can be readily removed or replaced with another company’s name, logo, trademark, tradename, image or product.  Advertising includes sponsorships and promotions.  BPB may not sell Advertising at the Stadium where the advertising agreement has a term which exceeds the Term, without the City’s consent which may or not be given by the City in its sole discretion.  Any revenues received by BPB for any period of time after the Term shall be held in trust for the City.
8.3.1 With respect to Advertising that occurs on the outside face of the perimeter walls of the Stadium or outside of the perimeter walls of the Stadium, such Advertising may not connote guns, sexual products, gambling, or tobacco products, unless in the case of tobacco products the Advertised name applies to a series of events, one of which is to be held at the Stadium.  Advertising that occurs outside of the perimeter walls may connote alcohol products.

8.3.2 With respect to Advertising that occurs within the perimeter walls of the Stadium, such Advertising may not connote guns or sexual products, but may connote alcohol, gambling or tobacco products.

8.3.3 No advertising, marketing, or promotional messages or materials shall refer to the City in its role as owner of the Stadium without the prior written approval of the City.  The foregoing prohibition shall not apply to general references to the City of Portland as a geographic area or to Portland as the site of the Stadium.  

8.4 End of Term

Upon the expiration of the Term (except for an Early Termination), all BPB rights under this Section 8 shall terminate, and BPB shall retain all revenue and other benefits previously received from the Naming Rights Agreement, sale of Partial Naming Rights or the sale of sponsorships or Advertising, licensing of trade name or logo, or otherwise pursuant to rights granted herein, for the period of the Term, and the City may, but shall have no obligation to, assume any such agreement extending beyond the end of the Term.  BPB shall not collect any sum derived from any of the above agreements for the period after the end of the Term, except in the circumstance when there is an Early Termination.  In the case of an Early Termination, revenues collected by BPB from any of the above agreements shall be reasonably prorated over the Operating Year in which the Early Termination occurs, and for all such agreements assumed by the City, BPB shall pay to the City the prorated revenue amount for the period of time after the Early Termination.
SECTION 9 
INSURANCE

9.1 Types of Insurance

The obligations of BPB under this Section 9 shall not in any way be affected or limited by the absence in any case of insurance coverage or by the failure or refusal of any insurance carrier to perform any obligation on its part to be performed under insurance policies affecting the Stadium.

9.1.1 BPB shall, at BPB’s expense, procure and maintain, or cause to be procured and maintained, during the Term the insurance described in this Section 9 (or the then-available commercial equivalent of such insurance).  Upon the Effective Date, BPB shall provide the City with binders evidencing the existence and coverage of the policies required under Section 9.1.2.  Thereafter, as soon as is reasonably possible, BPB shall provide the City with a copy of each policy of insurance required under Section 9.1.2.  At least sixty (60) days prior to the expiration of any such policy, a copy of the renewal policy or renewal binder shall be provided to the City.  To the extent allowed by applicable law, BPB may provide some or all of the insurance required by this Section  under blanket or umbrella type policies.

9.1.2 BPB shall procure and maintain the following types of insurance as those types are generally understood in the insurance industry:

9.1.2.1 Commercial General Liability insurance and/or such other similar or supplemental insurance providing, without limitation, the following specific coverages as they relate to the Stadium or Stadium-related operations or activities.
(a)
Bodily injury and property damage for premises and operations liability including products and completed operations, blanket contractual (including but without limitation, coverage for BPB's tort liability indemnification obligations pursuant to this Agreement);

(b)
BPB's personal and advertising injury liability;

(c)
If BPB is serving alcoholic beverages, then the above-referenced policy shall contain a liquor liability endorsement covering liability for serving and selling alcoholic beverages; alternatively, if BPB’s concessionaire is the party serving and selling alcoholic beverages, then BPB shall cause its concessionaire to carry liquor liability insurance in a commercially reasonable amount of coverage;

(d)
Business auto coverage - "Symbol 1" to insure against liability arising out of the use of any automobile including bodily injury and property damage.

(e)
Such insurance shall specifically refer to and describe the Stadium as that term is defined in this Agreement.  Such insurance shall be maintained in an amount of no less than $5,000,000.  Such insurance shall provide coverage with respect to any costs or expenses, including attorneys' fees, incurred by the City (or City Related Persons) in connection with any claim or proceeding.

(f)
Such policy shall not contain an Other Insurance Clause affecting any other insurance policy carried by the City or impacting any self-insurance maintained by the City.

9.1.2.2 BPB shall cause its concessionaire to have public liability insurance with coverage in the amount of $10,000,000 and its provider of emergency medical service to provide liability insurance with coverage in the amount of $10,000,000.

9.1.2.3 Worker's compensation and disability benefits insurance covering all Persons employed by BPB and covered by the term Direct Labor in amounts no less than those required by applicable law.  BPB shall require all of its contractors and subcontractors and all others providing construction services on the Stadium to maintain worker's compensation coverage as required by law.

9.1.2.4 Such other and additional insurance, in such amounts as may from time to time be reasonably required by the City or by Law, as is customary with respect to facilities and/or personal property comparable to the Stadium and the Stadium Equipment, except for property damage type insurance.

9.2 Terms of Insurance

The policies required under Section 9.1.2 shall:

9.2.1 Be written as primary policies not contributing with and not in excess of coverage that the City may carry.

9.2.2 Name BPB, the City and the City's Related Persons as named insureds.

9.2.3 Expressly provide that the City shall not be required to give notice of accidents or claims and that the City shall have no liability for premiums.

9.2.4 Provide that such policies shall not be renewed, canceled, or materially modified without sixty (60) days' prior written notice to the City.

9.2.5 Be fully paid for and not assessable.

9.2.6 Be issued by an insurer of recognized standing, rated A+ or better as established by Best's Rating Guide or an equivalent rating issued by such other publication of a similar nature as shall be in current use, and licensed to do business in the State of Oregon.

9.2.7 Be written on an occurrence basis, rather than on a "claims made" basis, but only if occurrence basis coverage is then available from the insurer.  If occurrence basis coverage is not then available from the insurer, BPB and the City shall cooperate in good faith to obtain alternative coverage from an insurer that does make such coverage available.

9.2.8 Provide that if BPB or other insured parties fail to comply with the insurance policy's terms or conditions, the carrier shall remain obligated to pay covered losses sustained on behalf of the City to the extent their interest appears, provided that the foregoing provision is available at commercially reasonable rates.

9.2.9 Provide that the insurer waives subrogation as to any rights to recovery resulting from the conduct of the City and the City's elected officials, officers, employees, agents or from the conduct of BPB and BPB’s owners, employees and agents; provided, however, that such provision need not be included with respect to workers' compensation policies or in any policy in which the City is a named insured.

9.2.10   Be issued by companies which are equal opportunity employers.

9.2.11   Contain deductibles or retainage limits reasonably acceptable to the City.

9.3 No Effect on Indemnity

BPB's procurement of the insurance required under this Section 9 shall in no manner affect or limit BPB's indemnification obligations pursuant to Section 10.

9.4 The City's Acquisition of Insurance

9.4.1 If BPB, at any time during the Term, fails to procure or maintain any insurance coverage required under this Section 9, or to pay premiums for such insurance, the City shall have the right to procure the same and to pay any and all premiums for such insurance, and any amounts paid by the City in connection with the acquisition of such insurance shall be due and payable to the City by BPB upon demand.

9.4.2 BPB shall keep the City reasonably advised of its efforts to obtain or renew any insurance policies subject to this Section 9 so that the City will have an opportunity to price alternative policies, including giving the City reasonable advance notice of the prospective termination of any policy, the insurance company from which BPB intends to obtain a replacement or renewal policy, and the terms (including, without limitation, premiums) of such proposed policy.

9.5 Cooperation

BPB and the City shall cooperate in connection with the collection of any insurance proceeds which may be payable in the event of casualty and shall execute and deliver such proofs of loss and other instruments as may be required for such collection.

SECTION 10 
INDEMNIFICATIONS

10.1 Scope of BPB Indemnification

BPB shall defend, indemnify and hold harmless the City and the City Related Persons from and against any and all liabilities, obligations, penalties, fines, damages, claims, suits, costs, remediation costs, and expenses (including, without limitation, attorneys' fees) (collectively, "Damages") which may be imposed upon, incurred by, or asserted against the City or any of the City Related Persons arising from any of the matters set forth in Sections 10.1.1 through 10.1.6.  BPB shall not be obligated to defend, indemnify, or hold harmless the City and the City Related Persons under the terms of this Section 10 from Damages directly attributable to the negligence or willful misconduct of the City or any of the City Related Persons or Damages caused by the presence of Hazardous Substances in, at or beneath the Stadium prior to the Term, Hazardous Substances that migrate into or onto the Stadium property from other adjacent property or by any breach of this Agreement by the City.

10.1.1 Any conduct, act, or omission of BPB or BPB's owners, directors, officers, employees, agents, contractors (including all Persons with whom BPB has entered into a Stadium Agreement), subcontractors, licensees, or invitees occurring during the Term.

10.1.2 Any accident, injury, death, or damage caused to any Person or to the property of any Person occurring during the Term on or about the Stadium.

10.1.3 Any use, non-use, possession, occupation, operation, scheduling, advertising, marketing, promotion, Maintenance, Repair, licensing, provision of concessions or management of all or any part of the Stadium.

10.1.4 Any BPB Event of Default of any obligations of BPB under this Agreement, or a BPB default under any agreement affecting any part of the Stadium not cured within any applicable cure period provided in such other agreement.

10.1.5 The actual or alleged presence, use, treatment, storage, generation, manufacture, transport, release, leak, spill, disposal, or other handling of Hazardous Substances on, from, or about the Stadium during the Term caused by BPB, except for the migration of Hazardous Substances into or on the Stadium property from adjoining property.

10.2 Defense of Claims

If any claim, action, or proceeding is made or brought against the City or any of the City Related Persons by reason of any event or condition described in Section 10.1 for which BPB owes a duty of indemnification to the City or City Related Persons, then, upon demand by the City or the affected City Related Person(s), BPB shall resist and defend such claim, action, or proceeding in the name of the City or such City Related Person(s) by the attorneys for BPB's insurance carrier (if such claim, action, or proceeding is covered by insurance), or by such attorneys as BPB shall select, subject to the reasonable approval of the City.  Notwithstanding the foregoing, after notice to BPB, the City or such City Related Person(s) shall have the right to appear, defend, or otherwise take part in such claim, action, or proceeding, at the election of the City or such City Related Person(s), by counsel of its or their own choosing, at their own expense, except as otherwise provided herein.

10.3 Effect of Approval

The obligations of BPB set forth in Section 10.1 shall not be diminished, altered, or affected by the approval (prior to or after the fact), whether explicit or implied, by the City, either exercising the City's rights under this Agreement or in the exercise of its regulatory authority, of any plan, action, or activity for which BPB obtained the City's approval either as required by this Agreement or as required by any ordinance of the City, even if such plan, action, or activity approved by the City is a factual basis, in whole or in part, for a claim for which the City is entitled to indemnification pursuant to Section 10.1.

10.4 Hazardous Substances

10.4.1 The City agrees to be responsible for any remediation of Hazardous Substances existing at, upon, under or within the Stadium prior to the Term or Hazardous Substances that migrate into or on the Stadium property from adjacent property, where the remediation is required by Laws and where the failure to remediate would result in a governmental order closing the Stadium or a material part of the Stadium adversely affecting BPB’s operations.  The City shall owe no indemnity obligation to BPB, except for the City's failure to perform any governmentally required remediation.

10.4.2 BPB agrees to be responsible for any remediation of Hazardous Substances at, upon or under the Stadium arising during the Term, except for Hazardous Substances existing at, upon, under or within the Stadium prior to the Term, Hazardous Substances that migrate into or on the Stadium property from adjacent property or contamination of the Stadium by Hazardous Materials caused by the City.  BPB shall perform such remediation in accordance with applicable law.

SECTION 11 
DAMAGE OR DESTRUCTION

11.1 BPB's Notice Obligation

If all or any material part of the Stadium or the Stadium Equipment is destroyed or damaged in whole or in part by fire or other casualty of any kind, BPB shall give notice to the City immediately following such occurrence.

11.2 City’s Obligation to Restore
In the event of a casualty loss at the Stadium, if the estimated cost of restoring damage from the loss is $1,000,000 or less, the City will restore the damage as soon as is reasonably practical and will do so in such a way so as to interfere with BPB’s use of the Stadium as little as is reasonably possible.  In the case of any other casualty loss, the City shall have no restoration obligation, and either the City or BPB may terminate this Agreement by written notice to the other.
11.3 Manner of Restoration

Any Restoration of the Stadium shall be of first-class quality and workmanship according to the standards then prevailing in the Portland metropolitan area for comparable improvements of similar age.  Any Restoration of Stadium Equipment shall be performed in a good and workmanlike manner.  The City shall diligently commence and continuously carry out such Restoration to full completion as soon as possible, except to the extent of delays due to strikes, lockouts, shortages of labor or materials after due diligence in seeking the same, governmental restrictions, fire, casualty, riot, Force Majeure, or other causes beyond the reasonable control of the City.  The City shall be responsible for obtaining all permits and authorizations required by Governmental Authorities with respect to any Restoration.  

11.4 Abatement of License Fee
In the event the Restoration work prevents BPB from playing some or all of the home games of the Teams at the Stadium or from utilizing the Stadium for other, already committed events, then the License Fee shall be reasonably abated based upon the portion of the Teams’ home games and such other Events actually played at the Stadium during the Restoration compared to the Teams’ total number of originally scheduled home games and such other Events which would have been played at the Stadium but for the Restoration work.
SECTION 12 
CONDEMNATION

12.1 Total or Substantial Condemnation

12.1.1 If, at any time during the Term, the exercise by any Governmental Authority of the right of eminent domain, or the sale, transfer, or other disposition of all or part of the Stadium to a Governmental Authority under threat of condemnation (either such event, a "Condemnation"), shall result in the acquisition by the Governmental Authority of all or a Substantial Portion (as defined in this Section 12.1) of the Stadium, then either Party may elect to terminate this Agreement by notice given to the other within thirty (30) days after the date upon which notice of such Condemnation shall have been received.  For purposes of this Section 12, a "Substantial Portion" of the Stadium means any portion of the Stadium for which the estimated cost of Restoration to a condition, character, and nature substantially equivalent to those existing immediately prior to such Condemnation, in the joint determination of the City and BPB, each in their reasonable judgment, exceeds the amount of the Condemnation award.  A Condemnation of a Substantial Portion of the Stadium also includes a condemnation of a portion of the Stadium which will substantially and adversely change the economics of the operations of the Stadium, as jointly determined by the City and BPB, each in their reasonable judgment, or if the City and BPB cannot agree, then as determined through Dispute Resolution.  Notwithstanding the foregoing, BPB shall not have the right to terminate this Agreement pursuant to Section 12.1 if the City agrees to pay the cost of Restoration as described in Section 12.2.1.

12.1.2 In the event of the Condemnation of a Substantial Portion of the Stadium and the termination of this Agreement, the condemnation proceeds shall be paid to the City.  In addition, BPB shall be entitled to retain any separate award attributable to its relocation costs, personal property and fixtures.
12.2 Partial Condemnation

12.2.1 In the event of a Condemnation occurring during the Term involving less than a Substantial Portion of the Stadium, or, in the event of a Substantial Condemnation, should neither Party elect to terminate this Agreement pursuant to Section 12.1, this Agreement shall remain in full force and effect, subject to the provisions of Section 12.2.2, and the City shall Restore the Stadium, to the extent practicable, to a condition, character, and nature substantially equivalent to those existing immediately prior to such Condemnation.  Any such Restoration shall be performed in accordance with the provisions of Section 11.3.  Any award with respect to such Condemnation shall be paid to the City.  If any portion of the Condemnation award is remaining upon completion of the Restoration, such portion shall be paid to the City.  In the event the Condemnation award is insufficient to cover the cost of the Restoration, then either (i) the City may elect to advance the deficiency; or (ii) the City may terminate this Agreement.  If the City notifies BPB of its election to trigger option (ii), BPB may instead advance the deficiency, in which event this Agreement shall remain in effect.  

12.2.2 During the period of Restoration under Section 12.2.1, all amounts required by this Agreement to be paid by BPB to the City shall be reasonably reduced or abated based upon the impact of the Restoration on BPB’s gross revenues and operating expenses.

12.3 Successive Condemnations

Should an additional partial Condemnation or Condemnations occur from time to time, Section 12.2 shall govern each such Condemnation.

SECTION 13 
LIENS

BPB shall not allow or suffer any encumbrance, charge, or other lien against or in any way applicable to all or any part of the Stadium, the Stadium Equipment, or any of the receipts, income, proceeds, or gross revenues derived or to be derived from the Stadium, or any bond or deposit required by the Little Miller Act.  If any such lien or claim shall be allowed or suffered to exist, BPB shall cause such lien or claim to be discharged or bonded within thirty (30) days following the filing or other assertion of such lien.  If BPB fails to cause the discharge of such lien or claim to the satisfaction of the City within this period, the City may (but shall not be obligated to), in addition to any other right or remedy available to it under this Agreement or applicable law, discharge such lien or claim in any manner it determines.  Any amount paid by the City to discharge any such lien or claim, as well as all costs and expenses incurred by the City in connection with such discharge, shall be payable to the City by BPB on demand.  This Section 13 does not apply to liens allowed or executed by the City or which arise solely out of the City's actions as owner of the Stadium or its actions allowed under this Agreement.
SECTION 14 
ASSIGNMENT AND TRANSFER

14.1 Prohibition on Transfer

BPB acknowledges that the City has entered into this Agreement in express reliance on the qualifications and financial condition of BPB.  Under no circumstances shall BPB make or suffer to be made a Transfer (as defined in Section 14.1.1) of any or all of its right, title, or interest in or to this Agreement, nor shall a Change of Control occur (as defined in Section 14.1.3), without the prior written approval of the City, in its reasonable judgment, pursuant to Section 14.1.5.  BPB may not Transfer this Agreement unless at the same time BPB is conveying at least majority Control of BPB’s AAA Baseball Team to the proposed transferee of this Agreement, and BPB may not convey a majority Control interest in BPB’s AAA Baseball Team unless at the same time BPB complies with this Section 14 to effect a valid Transfer of this Agreement to the proposed transferee of BPB’s AAA Baseball Team.  Any attempted or purported Transfer or Change of Control in violation of this Section 14 shall be void and of no force or effect.  Any Dispute under this Section 14 is subject to Dispute Resolution pursuant to Section 18.
14.1.1 For purposes of this Agreement, a "Transfer" shall include any sale, assignment, pledge, conveyance, encumbrance, subcontract, delegation, or other disposition, whether direct or indirect, voluntary or involuntary, other than to an Affiliate of BPB of BPB’s interest in this Agreement.  A Transfer shall also include a Change of Control.

14.1.2 For purposes of this Agreement, "Control" shall mean the power, directly or indirectly, to direct or cause the direction of the management or policies of the Person in question, by virtue of ownership of voting securities, partnership interest, member interests or otherwise.

14.1.3 A "Change of Control" shall refer to a change in the control of BPB, which shall be deemed to have occurred if:

14.1.3.1 Control of BPB is not held by the Pacific Coast League (the “Principal”).

14.1.3.2 BPB approves an agreement to merge or consolidate with another Person, unless following the consummation of such transaction the Principal shall have Control of the surviving Person; or

14.1.3.3 BPB approves an agreement (including, without limitation, a plan of liquidation) to sell or otherwise dispose of all or substantially all of the business or assets of BPB to one or more Persons other than Persons with respect to which the Principal has Control.

14.1.4 If BPB desires to effect a Transfer, then BPB shall, at BPB’s cost, promptly deliver to the City any and all information that the City may reasonably request regarding a prospective transferee of BPB's interest in this Agreement or a prospective transferee of Control of BPB, including, without limitation, information pertaining to the identity, financial condition, and professional experience of such transferee and its principals.

14.1.5 The City, in exercising its approval rights with respect to a Transfer or Change of Control, will approve the Person to whom the Transfer will be made or to whom Control will be conveyed if and only if:

14.1.5.1 The Person and its controlling owners and principal officers, if any, have never been convicted of a felony; have never lost a liquor license due to a violation of applicable Law; and have never filed for or been the subject of any form of bankruptcy action in the immediately preceding ten (10) years;

14.1.5.2 The Person has at least five (5) years of experience operating at least one sports facility used as the home venue for an MLB, AAA or single A baseball team, a professional soccer team in the highest classification of the USISL, an NFL team, an NBA team, or an NHL team, and has never been terminated as the operator of such facility due to such Person's default; or the Person either has:  (i) engaged a manager for the Stadium having the above qualifications under a management or employment agreement or (ii) has engaged to manage the Stadium the persons under employment agreements who have the above qualifications.  If clause (i) or (ii) applies, and for any reason such manager or key management personnel leaves the employ of the Person following the Transfer or change in control, such Person shall agree with the City to promptly replace such management with management of comparable or better experience and expertise.  The previous sentence does not limit the obligation of the Person to fulfill its management duties under this Agreement for the full Term.  The City shall have the right to approve of any proposed management agreement for the Stadium and of the Person who will manage the Stadium based on the above standards;

14.1.5.3 The Person has a liquid net worth which in the City’s reasonable judgment is reasonably sufficient in light of the responsibilities to be assumed by such Person under this Agreement, or the Person has adequate cash working capital, in the reasonable judgment of the City, to perform its obligations under this Agreement, and the Person agrees to post an annual letter of credit (or similar security) in the amount of the License Fee due each Operating Year, subject to a reasonable agreement with the City to implement the above security requirement;

14.1.5.4 The Person has a demonstrated record of business successes; 

14.1.5.5 The Person has received all approvals from the NAPBL, or any other baseball authority whose consent is necessary, for a Transfer of BPB’s AAA Baseball Team to such Person; 

14.1.5.6 The Person has agreed in writing to assume BPB's obligations under this Agreement; and
14.1.5.7 The Person has entered into an Operating Agreement with a term extending through the 2010 season and on the basic business terms set forth on Exhibit 14.1.5.7 and pursuant to which the Person agrees to play the home games of the Teams at the Stadium, through the 2010 season, except in the event of the acquisition of the Portland territory by Major League Baseball, a breach of this Agreement by the City, an unrestored casualty loss at the Stadium that renders the Stadium unfit for AAA baseball, or loss of that Person’s AAA franchise.
14.1.6 Without limitation of other conditions that may be imposed by the City, BPB agrees that it shall be a condition precedent to the consummation of any Transfer of BPB's interest in this Agreement or any Change of Control that the transferee agrees in writing to comply, without modification or qualification, with the covenants and restrictions applicable to BPB under this Agreement.  Any such Transfer made without execution by the transferee of the instrument described in the preceding sentence shall be null and void and of no force or effect, but the failure to execute such instrument shall in no event limit or modify the obligations of such transferee to perform the obligations of BPB under this Agreement.  Any such instrument shall identify the City as an express third party beneficiary of such covenants and restrictions, with full standing to enforce the same, as if the City were a party to such instrument.  BPB's obligations (excluding any accrued obligations or liabilities as of the effective date of the Transfer) shall cease as of the effective date of any City approved Transfer pursuant to this Section 14.1.

14.1.7 If any right, title, or interest of BPB in this Agreement, or Control of BPB, is transferred in violation of the provisions of this Section 14, such Transfer shall be null and void and of no force or effect. Notwithstanding the foregoing, the City shall have the right to collect from any such transferee the amounts payable to the City under this Agreement during the period of time while the transferee exercised any rights under this Agreement prior to or absent the City’s approval of the Transfer.
14.1.8 BPB shall cause the certificate, if any, and interest in BPB to be subject to a legend in the following form:

"THE INTEREST REPRESENTED BY THIS CERTIFICATE IS SUBJECT TO RESTRICTIONS SET FORTH IN THAT CERTAIN OPERATING AGREEMENT DATED April ___, 2004, BETWEEN THE CITY AND BEAVERS PCL BASEBALL LLC AND ANY INTEREST THEREIN, SHALL NOT BE TRANSFERRED OR OTHERWISE DISPOSED OF EXCEPT AS PROVIDED IN SUCH AGREEMENT.  A COPY OF THE OPERATING AGREEMENT IS ON FILE AND AVAILABLE FOR INSPECTION WITHOUT CHARGE IN THE OFFICE OF THE COMPANY."

14.1.9 Upon the written request of BPB, accompanied by information referred to in Section 14.1.5, the City will advise the requesting party of whether or not a proposed transferee meets the requirements of Section 14.1.5 within ten (10) Business days of BPB’s written request and submission of the information required to determine if requirements in Section 14.1.5 have been met.

14.2 Liability of BPB
No Transfer of all or any part of the interest of BPB in this Agreement shall be deemed a waiver by the City of any term, covenant, or condition of this Agreement.  Upon any Transfer approved of by the City, BPB shall remain liable to the City for the full performance of all of its obligations under this Agreement due prior to the effective date of the Transfer, but after the effective date of the Transfer, BPB shall not be liable for the performance of obligations due the City after the effective date of the Transfer.

SECTION 15 
AGREEMENTS AFFECTING STADIUM

15.1 Conditions to Agreements

BPB may enter into agreements with third parties relating to the management, administration, operation, use, scheduling, advertising, marketing, promotion, security, licensing, provision of concessions, Maintenance or Repair (any such agreement, a "Stadium Agreement") upon compliance with the following requirements and any other applicable requirements of this Agreement:

15.1.1 Each Stadium Agreement shall be in the name of BPB.

15.1.2 Prior to execution by BPB of any Stadium Agreement which would extend beyond the Term or which BPB would have the City assume upon an Early Termination, BPB shall submit such Stadium Agreement to the City and receive the City's approval of such Stadium Agreement.

15.1.3 Each Stadium Agreement shall expressly provide that the City shall have the right, but not the obligation, to assume the rights and obligations of BPB under such Stadium Agreement upon the occurrence of a BPB Event of Default or occurrence of an Early Termination of this Agreement and that in the event of an assumption by the City, the City shall not assume any liability for a claimed BPB breach of the agreement, shall not be liable for any previous act or omission of BPB under such Stadium Agreement or be subject to or bound by any offset or any other obligation of BPB not expressly provided for in such Stadium Agreement.  Each such Stadium Agreement shall designate the City as an express third party beneficiary.

15.1.4 Each Stadium Agreement shall require the contracting party to provide insurance sufficient, in the reasonable judgment of BPB, for the services to be performed or the materials to be furnished under that Agreement.

15.1.5 BPB shall not delegate to an Affiliate, nor enter into a Stadium Agreement with an Affiliate, respecting any duties which BPB has a direct obligation to perform under this Agreement unless:  the agreement is on fair market terms and BPB first obtains the prior written approval of the City.  Each Stadium Agreement with a BPB Affiliate shall automatically terminate upon an Early Termination or at the end of the Term.  The term Stadium Agreement does not include agreements requiring the Teams to practice or play their home games at the Stadium.

15.1.6 Each Stadium Agreement shall expressly provide that the City shall have no liability with respect to any services performed or to be performed at the Stadium or any materials furnished or to be furnished at the Stadium, and that no mechanic's or other lien for such services or materials shall attach to or affect the interest of the City in the Stadium or any other asset or property of the City.  

15.1.7 BPB agrees to perform all of its obligations under a Stadium Agreement, and BPB agrees to enforce each Stadium Agreement.
15.2 Assumption by the City Upon Termination

The City agrees that upon an Early Termination of this Agreement, the City will assume those then existing Stadium Agreements previously approved by the City pursuant to Section 15.1.2, and the City may assume Stadium Agreements not previously approved of by the City, and after assumption will perform the obligations required during the period of time after assumption, but not before.  If a Stadium Agreement does not conform to the requirements of Section 15.1, the City shall have the option, but not the obligation, to assume that Stadium Agreement, and any assumption shall be on the terms of Section 15.1.3.  In the event that BPB holds any advance deposits or prepayments from a third party pursuant to a Stadium Agreement, BPB will immediately transfer any such deposit to the City and pay the prorated amount of any prepayment to the City upon any Early Termination.  The burdens and benefits of a Stadium Agreement assumed by the City upon an Early Termination shall be prorated between the City and BPB as of the date of Early Termination.

15.3 Assignment by BPB
BPB hereby assigns to the City, for security purposes, BPB's right, title, and interest in and to any and all Stadium Agreements, whether now existing or hereafter made.  The Parties acknowledge and agree that BPB shall have the right to exercise all rights and enjoy all benefits conferred on BPB pursuant to any Stadium Agreement until the occurrence of an Early Termination, upon which the City will assume any or all of the Stadium Agreements pursuant to Section 15.2.  The assignment contained in this Section 15.3 shall not be construed to impose any responsibility on the City for the management, administration, operation, use, scheduling, advertising, marketing, promotion, security, licensing, provision of concessions, Maintenance or Repair.  Nothing in this Section 15.3 shall obligate the City to perform or discharge any obligation of BPB under any Stadium Agreement.  BPB may not assign any Stadium Agreement to any other party.  If requested by the City in writing, BPB will execute a UCC Financing Statement giving the City a security interest in all Stadium Agreements.

SECTION 16 
REPRESENTATIONS, WARRANTIES, AND COVENANTS

All representations, warranties, and covenants of the City contained in this Section 16 shall not limit, restrict, or otherwise affect any ordinance, consent, decree, or other action of the City issued, promulgated, granted, or taken in the City's governmental, regulatory, legislative, or quasi-judicial capacity.

16.1 Representations and Warranties of the City

Subject to the qualifications set forth in Exhibit 16.1 hereto, the City hereby represents and warrants to BPB, as of the Effective Date as follows:

16.1.1 This Agreement is the valid and binding obligation of the City, enforceable in accordance with its terms, subject to applicable bankruptcy, insolvency, reorganization, moratorium, and other laws applicable to creditors' rights and remedies and to the exercise of judicial discretion in accordance with general principles of equity.  The execution, delivery, and performance by the City of this Agreement have been duly authorized by all necessary action of the City.

16.1.2 The execution, delivery, and performance by the City of this Agreement and the transactions contemplated by this Agreement are not prohibited by and do not conflict with any other agreements, instruments, judgments, or decrees to which the City is a party or is otherwise subject.

16.1.3 The execution, delivery, and performance by the City of this Agreement do not violate any ordinance, rule, or regulation of the City of Portland.  The City has received no notice as of the date of this Agreement asserting any noncompliance in any material respect by the City with any Laws binding on the City with respect to the matters contemplated by this Agreement.  The City is not in default with respect to any judgment, order, or decree of any Governmental Authority which is in any respect material to the matters contemplated by this Agreement.

16.1.4 The City has not been served in and has not received a written threat of litigation, suit, or other proceeding pending before or by any Governmental Authority seeking to restrain or prohibit, or seeking damages or other relief in connection with the execution, delivery, or performance by the City of this Agreement or the consummation of the transactions contemplated by this Agreement or which may materially and adversely affect the use and operation of the Stadium as contemplated by this Agreement except for such litigation, if any, previously disclosed in writing to BPB.

16.1.5 The City is the owner of the Stadium, except for the MAC Site to which the City holds an easement, subject to the Permitted Encumbrances set forth in Exhibit 16.1.5.

16.1.6 No consent, approval, or waiver of any Person is necessary in connection with the execution, delivery, or performance by the City of this Agreement or of the performance by the City of its obligations under this Agreement.

16.1.7  The City has received no notice from a governmental agency, and no claim from any other person, that the Stadium is not in compliance with the Americans With Disabilities Act.
16.2 Representations and Warranties of BPB
Subject to the qualifications in paragraphs 1 and 6 of Exhibit 16.1 (which shall be applicable to BPB as well as to the City), BPB hereby represents and warrants to the City, as of the Effective Date, as follows:

16.2.1 BPB is a validly existing limited liability company formed under the laws of the State of Delaware.  BPB has all required power and authority to perform its obligations under this Agreement.

16.2.2 This Agreement is the valid and binding obligation of BPB, enforceable in accordance with its terms, subject to applicable bankruptcy, insolvency, reorganization, moratorium, and other laws applicable to creditors' rights and remedies and to the exercise of judicial discretion in accordance with general principles of equity.  The execution, delivery, and performance by BPB of this Agreement have been duly authorized by all necessary action of BPB.

16.2.3 The execution, delivery, and performance by BPB of this Agreement and the transactions contemplated by this Agreement are not prohibited by and do not conflict with any other agreements, instruments, judgments, or decrees to which BPB is a party or is otherwise subject.

16.2.4 BPB has received no notice, as of the date of this Agreement, asserting any noncompliance in any material respect by BPB with any Laws with respect to the matters contemplated by this Agreement.  BPB is not in default with respect to any judgment, order, or decree of any Governmental Authority which is in any respect material to the matters contemplated by this Agreement.

16.2.5 BPB has not been served in and has not received a written threat of any litigation, suit, or other proceeding pending before or by any Governmental Authority seeking to restrain or prohibit, or seeking damages or other relief in connection with, the execution, delivery, or performance by BPB of this Agreement or the consummation of the transactions contemplated by this Agreement or which may materially and adversely affect the use and operation of the Stadium as contemplated by this Agreement.

16.2.6 No consent, approval, or waiver of any Person which has not already been obtained is necessary in connection with the execution, delivery, or performance by BPB of this Agreement or the performance by BPB of its obligations under this Agreement, including, without limitation, consents or waivers from parties to loans, licenses, franchises, or other agreements affecting BPB.

16.3 Covenants of the City

16.3.1 In exercising its right of possession under Section 2.2, the City agrees not to host spectator sporting events.

16.3.2 If the City is involved in the MLB Final Authorization, then the City shall use its reasonable efforts to obtain the MLB team owner’s agreement to provide all BPB’s then-current sponsors, pavilion and field box holders and club seat holders with a right of first refusal to purchase sponsorship (subject to any conflicting national sponsorship rights), suite or club seating privileges, as applicable, and to allow BPB’s concessionaire to provide concessions with respect to the MLB team and the facility in which the MLB team will play its home games.
16.4 Covenants of BPB
16.4.1 BPB shall obtain and maintain in force all permits, licenses, and other governmental authorizations required for BPB to perform its responsibilities under this Agreement.  

16.4.2 Throughout the Term, BPB agrees that each of the Teams shall play all of its home games at the Stadium, except during the period of time, if any, when damage has occurred to the Stadium rendering the Stadium to be unsuitable as the venue for a Team’s home game(s), or in the event the Pacific Coast League has required other AAA teams to play home games at other than their home facility, and the Pacific Coast League orders BPB’s AAA Team to play not more than one home game at a facility other than the Stadium, and in this event, BPB shall still be required to pay the City’s Share of Ticket Revenue for the game played away from the Stadium.
16.4.3 Throughout the Term of this Agreement, BPB agrees to conform to and not violate any of the rules or requirements of the NAPBL and/or the Pacific Coast League and to keep its AAA franchise in full force and effect.

16.4.4 Throughout the Operating Term, BPB agrees to not breach any of the agreements between BPB and the City which are Exhibits to this Agreement.
16.5 Mutual Covenants

16.5.1 The City and BPB shall execute or cause to be executed such further documents and take such further actions as may be reasonably requested by the other Party in order to consummate the transactions provided for in, and to give effect to the provisions of, this Agreement.  In exercising its rights and performing its obligations under this Agreement, both the City and BPB shall act at all times in good faith.

16.5.2 During the Term, each of the City and BPB shall, in connection with the exercise of their rights and the performance of their obligations under this Agreement, comply with all Laws.

16.5.3 The Parties acknowledge that all records, books, and documents generated or received by the City as a result of this Agreement may be public records as that term is used in ORS 192.005(5) and disclosable or exempt from disclosure as set forth in ORS 192.501 and ORS 192.502.  To the extent records, books, and documents generated by or received by the City as a result of this Agreement are not disclosable public records, the City agrees to keep such information confidential.

16.5.4 Recognizing that the Stadium is a publicly owned facility, BPB agrees that in its management and operations of the Stadium it will be bound by all Laws which would be binding on a publicly owned and operated facility, with respect to rights guaranteed to the general public by the Constitutions of the United States and the State of Oregon and by local governmental ordinances and regulations, and all laws which bar discrimination on account of race, color, age, sex, national origin, and similar protected categories.  However, this Section is not to be interpreted to treat BPB’s employees as employees of a public entity.

SECTION 17 
DEFAULT, REMEDIES, TERMINATION

17.1 BPB Default; Remedies

17.1.1 A "BPB Event of Default" shall be deemed to have occurred under this Agreement in the event that:

17.1.1.1 BPB fails to pay the City in full any amount due under this Agreement within five (5) Business Days after written notice from the City that such amount is due;

17.1.1.2 BPB makes a Transfer of all or part of its interest in this Agreement, or a Change of Control occurs, in violation of Section 15 and such event shall cause an immediate Event of Default;

17.1.1.3 BPB fails to provide or maintain the insurance required by Section 9.1, and the City has given BPB twenty (20) days written notice of BPB’s failure to provide or maintain the insurance required by Section 9, and during that twenty (20) days period of time, BPB has failed to provide or maintain the insurance required by Section 9;

17.1.1.4 BPB fails to perform any obligation under this Agreement other than those referred to in Sections 17.1.1.1 through 17.1.1.3 and BPB fails to cure such nonperformance within thirty (30) days after the effective date of written notice from the City describing the nonperformance with reasonable specificity or if such nonperformance cannot be cured solely by the payment of money and cannot be cured within such thirty (30) day period and BPB fails to commence curative action within such thirty (30) day period and to continue such action to completion with due diligence.  In the case of BPB’s obligation under this Agreement to comply with the terms of the Good Neighbor Agreement, a Violation (as defined in the Good Neighbor Agreement), for which BPB has paid the levied fine or performed whatever is required by the Code Hearings Officer, shall not constitute an Event of Default, but such Violation will constitute an Event of Default if BPB fails to pay the fine or perform whatever is required by the Code Hearings Officer after all appeals;

17.1.1.5 Immediately if any representation or warranty made by BPB in this Agreement is determined to have been materially false or misleading when made;

17.1.1.6 Immediately if BPB commits:  fraud, intentional misrepresentation, breach of fiduciary duty with respect to handling funds, or intentional misconduct, in connection with the activities of BPB contemplated by this Agreement;

17.1.1.7 Immediately if BPB commences a voluntary case under the federal bankruptcy laws or under any other federal or state law relating to insolvency or debtor's relief; an involuntary bankruptcy is commenced against BPB by any Person and is not dismissed within thirty (30) days; a decree or order for relief is entered against BPB in an involuntary case under the federal bankruptcy Laws or under any other applicable federal or state Law relating to insolvency or debtor's relief; there is appointed, or BPB consents to the appointment of, a receiver, trustee, or custodian of any of BPB's assets; or BPB makes a general assignment for the benefit of creditors.

17.1.2 Upon the occurrence of an BPB Event of Default, the City shall be entitled to exercise any or all of the following remedies:

17.1.2.1 The City may terminate this Agreement by notice to BPB given at least ten (10) days prior to the designated date of termination, provided that if any BPB Event of Default described in Section 17.1.1.1 through 17.1.1.7 shall occur, this Agreement shall terminate as of the date on which such Event of Default occurred.  The ten (10) day notice period referred to above is not a cure period.

17.1.2.2 The City shall assume the Stadium Agreements to the extent required or allowed by Section 15, and as the City may otherwise elect to assume Stadium Agreements.

17.1.2.3 Without limitation of other cure rights provided in this Agreement, the City shall be permitted to cure the default(s) of BPB and a cure shall not relieve BPB from an Event of Default, and to recover from BPB on demand any costs or expenses incurred by the City in the course of such cure.  BPB shall have no right of action against the City or the City's officials, employees, agents, or contractors arising from any cure undertaken pursuant to this Section 17.1.2.3.

17.1.2.4 The City may pursue or exercise any other right or remedy available to the City, at law, in equity, or under this Agreement.

17.1.2.5 To the extent permitted by applicable law, all remedies provided for in this Section 17.1 are cumulative and may be exercised by the City concurrently, independently, or successively, in any order whatsoever.

17.1.2.6 BPB shall not assert any breach of any obligation, representation, or warranty of the City as, and no such breach shall constitute, a defense, offset, or counterclaim with respect to any obligation of BPB under this Agreement, but BPB may, subject to the other provisions of this Agreement, pursue independent remedies for any such breach by the City.

17.1.3 Any damages payable by BPB under this Section 17 shall bear interest at the Default Rate beginning on the date such amount is due and payable to the City pursuant to this Agreement and ending on the date of payment.  

17.2 City Default; Remedies

17.2.1 A "City Event of Default" shall be deemed to have occurred under this Agreement in the event that:

17.2.1.1 The City fails to perform any obligation under this Agreement and fails to cure such nonperformance within thirty (30) days after the effective date of written notice from BPB describing the nonperformance with reasonable specificity or if such nonperformance cannot be cured solely by the payment of money and cannot be cured within such thirty (30) day period despite the exercise of due diligence, fails to commence curative action within such thirty (30) day period and to continue such action to completion with due diligence; or

17.2.1.2 Any representation or warranty made by the City in this Agreement is determined to have been materially false or misleading when made.

17.2.2 Upon the occurrence of a City Event of Default, BPB shall be entitled to pursue or exercise any right or remedy granted to it under this Agreement or available at law or in equity, including the right to terminate this Agreement.  To the extent permitted by applicable law, all remedies provided for in this Section 17.2 are cumulative and may be exercised by BPB concurrently, independently, or successively, in any order whatsoever.  Any damages payable by the City under this Section 17 shall bear interest at the rate of Default Interest beginning on the date such amount is due and payable to BPB pursuant to this Agreement and ending on the date of payment.

17.3 Rights and Obligations Upon Termination

Upon termination of this Agreement, the Parties shall have the following rights and be subject to the following obligations:

17.3.1 Within ten (10) days after the Termination Date (or any Early Termination Date), BPB shall account for and deliver to the City all funds of third parties being held by BPB and which are refundable under Stadium Agreements.  To the extent the City does not assume a Stadium Agreement with a refundable deposit, the City will refund that deposit if BPB has paid over the deposit to the City as required by this Section 17.3.1.

17.3.2 Within ten (10) days after the Termination Date (or any Early Termination Date) the Parties shall jointly perform an inventory of all supplies, materials, and consumable items at the Stadium or located elsewhere but needed for the operations of the Stadium and the City may purchase the inventory of such items from BPB at BPB's book cost for such items.  If the City does not elect to purchase this inventory, then BPB may either : retain the inventory; liquidate the inventory; or relinquish the inventory to the City without charge.  Within fifteen (15) days after the date of termination the Parties shall jointly perform an inventory of all Stadium Equipment used in the operations of at the Stadium.  BPB shall turn over to City the items of Stadium Equipment which were turned over to BPB at the commencement of the Term, or replacements of those items.  BPB shall remove all of its personal property from the Stadium within thirty (30) days after the date of termination.  If BPB fails to remove any such personal property in a timely manner, the City shall have the right to perform such removal and charge BPB for the cost of removal (payable to the City upon demand), and without liability for any damage or loss occurring in connection with such removal.

17.3.3 All personnel of BPB, and any Affiliates of BPB, shall vacate the Stadium within ten (10) days after the date of termination, other than in connection with the sale and removal of equipment described in Section 17.3.2.

17.3.4 Upon the Termination Date or Early Termination Date, the City shall assume the then existing Stadium Agreements as required or allowed by Section 15, and the City shall be obligated to honor all advance bookings or commitments for Events at the Stadium.  All agreements with Affiliates of BPB which are Stadium Agreements, shall terminate automatically as of the Termination Date or an Early Termination.

17.3.5 All Stadium revenues and Stadium operating expenses shall be prorated as of the Termination Date or the Early Termination Date, and, to the extent of information then available, such prorations shall be made on such date of termination.  The Parties shall use their best efforts prior to such Termination Date to prepare a schedule of prorations covering as many items to be prorated as practicable so that prorations may be made on the Termination Date.  Such prorations shall be adjusted, if necessary, and completed as soon as practicable after such Termination Date as soon as final information becomes available. For the purposes of making such prorations, income and expenses for the period prior to the proration date shall be, respectively, Stadium revenues and Stadium operating expenses or charged to either Party if this Agreement so provides, and income and expenses for the period after the Termination Date shall be entirely for the benefit of or the responsibility of the City.

17.3.6 Within thirty (30) days of the Termination  Date or an Early Termination Date, BPB shall apply the provisions of Section 5 to the last Operating Year of the Term or that partial Operation Year caused by an Early Termination and pay all amounts then owed to the City pursuant to Section 5.

17.4 Indemnity

17.4.1 The City shall defend, indemnify and hold harmless BPB and BPB's Related Persons from and against any and all Damages which may be imposed upon, incurred by, or asserted against BPB or the BPB Related Persons by reason of any breach, after the Termination Date of this Agreement, by the City of any Stadium Agreement assumed by the City.

17.4.2 BPB shall defend, indemnify and hold harmless the City and the City Related Persons from and against any and all Damages which may be imposed upon, incurred by, or asserted against the City or the City Related Persons by reason of any breach by BPB of any Stadium Agreement prior to the Termination Date of this Agreement.

17.5 Transition

17.5.1 From and after the Termination Date or any applicable Early Termination Date, the Parties shall use Reasonable Efforts to effect an orderly and efficient transition of operations of the Stadium to the City or the City's designee.  The transition plan shall include, at a minimum, a mechanism for advance scheduling of events in the Stadium for the period after termination of this Agreement, training of City personnel by BPB regarding operations of the Stadium, and access to the Stadium by the City's (or its designee's) agents and employees during a reasonable transition period.  The City (or its designees) shall be assisted by BPB in the orderly transition of operations of the Stadium.

17.5.2 For a period of five (5) years after the Termination Date or an Early Termination Date, BPB shall provide the City with access to the accounts, books, and records to be maintained by BPB pursuant to Section 6.1.  If reasonably required by the City, BPB shall provide the City with the originals of any such books or records for the period of the City's requirements.

17.6 Survival of Covenants

The provisions of this Section 17 shall survive any termination of this agreement and shall be fully enforceable thereafter until the full performance of such covenants has occurred.
SECTION 18 
DISPUTE RESOLUTION

To the extent permitted by law, with respect to any disagreement between the Parties, any dispute, or any instance where mutual agreement is not reached (a "Dispute"), shall be resolved through dispute resolution pursuant to this Section 18 ("Dispute Resolution").  Except as provided in Section 18.7, Dispute Resolution shall be the exclusive means to resolve Disputes.  Dispute Resolution does not apply where a decision or approval is subject to the Party’s sole discretion.

18.1 Good Faith Negotiations

In the event either Party believes a Dispute exists, it shall give notice to the other specifying in reasonable detail the nature of such Dispute.  The Parties shall seek in good faith to negotiate a settlement of the Dispute, including, without limitation, by agreeing to reasonable requests of the other to hold a meeting to discuss such Dispute.

18.2 Designation of Arbitrator

If within ten (10) days after the effective date of any notice given pursuant to Section 18.1 the Parties have been unable to reach a resolution of the Dispute, the Parties shall attempt to agree on an arbitrator.  If the nature of the Dispute involves a decision, consent or action which involves the operations of the Stadium, the arbitrator shall be a person with at least ten (10) years experience in operating one or more public spectator facilities.  If the nature of the Dispute is such that it is not described in the immediately preceding sentence, then the arbitrator shall be a business lawyer with at least ten (10) years experience.  If the Parties shall fail to agree on an arbitrator within twenty (20) days after the effective date of the notice given pursuant to Section 18.1, the arbitrator shall be selected by the Presiding Judge of the Circuit Court for Multnomah County, Oregon, upon application by either Party.  The arbitrator chosen pursuant to this Section 18.2 shall be the sole arbitrator.  The fee of the arbitrator shall be shared equally by the City and BPB.

18.3 Scope of Arbitration

In connection with any arbitration proceeding, each Party shall submit, in writing, the specific requested action or decision it wishes to take, or make, with respect to the Dispute, and the arbitrator shall be obligated to choose one or the other of such specific requested actions or decisions, without being permitted to effectuate any compromise position unless the Parties otherwise agree.

18.4 Conduct of Arbitration

Except to the extent provided in this Agreement, or as the Parties may otherwise agree in writing, any arbitration proceeding shall be conducted in accordance with the Commercial Arbitration Rules and the Expedited Procedures of the American Arbitration Association (the “Arbitration Association”) then in force.  Although the Commercial Arbitration Rules of the Arbitration Association shall be used to govern the conduct of the arbitration, the arbitrator shall be chosen by the procedure described in Section 18.2 and the arbitration shall not be administered through the Arbitration Association, unless the Parties otherwise agree.  For purposes of an arbitration conducted under this Section 18, whenever the Arbitration Association Commercial Arbitration Rules refer to the "tribunal administrator," such reference shall be deemed to be the arbitrator chosen under Section 18.2.  The Parties expressly agree that any arbitration proceeding may proceed in the absence of any Party who, after due notice, fails to be present at such arbitration or to obtain an adjournment, and that, in such event, an award may be made based solely upon the evidence submitted by the Party who is present.  All arbitration proceedings shall be conducted in Portland, Oregon or in such other location as the Parties may agree.  In making any determination, the arbitrator shall apply the pertinent provisions of this Agreement without modification or qualification in any respect.  The arbitrator shall furnish the Parties with a written decision within thirty (30) days after the date the arbitrator is selected, unless the arbitrator determines that a longer period of time is required for a fair hearing to be held and a reasoned decision to be rendered.

18.5 Effect on Agreement

Unless otherwise agreed in writing, during the period that any arbitration is pending under this Agreement, the Parties shall continue to comply with all terms and provisions of this Agreement which are not the subject of the Dispute.

18.6 Effect of Determination

The decision or award rendered by the arbitrator shall be final, non-appealable, and binding upon the Parties, and judgment may be entered upon it in accordance with applicable law in a court of competent jurisdiction.  Neither the requirement to utilize the procedures set forth in this Section 18, nor the pendency of any arbitration proceeding, shall in any way invalidate any notices or extend any cure periods provided for in this Agreement.

18.7 Equitable Proceedings

In the event a Party desires to seek interim judicial relief, whether affirmative or prohibitive, in the form of a temporary restraining order, preliminary injunction, or other interim equitable relief with respect to a Dispute, either before or after the initiation of arbitration proceeding, that Party may initiate the judicial proceeding necessary to obtain such relief ("Equitable Proceeding").  Nothing in this Section 18.7 shall be construed to suspend or terminate the obligation of the Parties to comply with the procedures set forth in this Section 19 with respect to the Dispute that is the subject of such Equitable Proceeding during the pendency of any such Equitable Proceeding, including any appeal or review.  Any interim or appellate relief granted in such Equitable Proceeding shall remain in effect until, and only until, the procedures set forth in this Section 18 result in a settlement agreement or a determination by an arbitrator with respect to the Dispute.  Such settlement agreement or determination shall be the binding and final determination on the merits of the Dispute (including, without limitation, any equitable relief and monetary damages, but excluding any award of attorneys' fees or costs rendered in the Equitable Proceeding), shall supersede and nullify any decision in the Equitable Proceeding on the merits of the dispute that is the subject of such Equitable Proceeding, and shall preclude any subsequent litigation on such merits, notwithstanding any determination to the contrary in connection with any Equitable Proceeding granting or denying interim relief.

18.8 Further Disputes

The Parties agree that any Disputes which arise during the Term out of a settlement agreement or arbitrator's determination shall be resolved exclusively by the procedures set forth in this Section 18.

18.9 Confidentiality

The arbitration proceedings shall be kept confidential, subject to the requirements of ORS Chapter 192, and the Parties and the arbitrator agree not to disclose any information regarding the arbitration to any third parties, except for employees, advisers, legal counsel, and accountants for the respective Parties on a need-to-know basis.  However, the decision of the arbitrator with respect to the resolution of a Dispute need not be kept confidential.

SECTION 19 
GENERAL PROVISIONS

19.1 Exhibits

The Exhibits to this Agreement, referred to in the text and attached to this Agreement, are incorporated by reference and made an integral part of this Agreement.

19.2 Notices

Notices under this Agreement shall be in writing and shall be effective when actually delivered, or upon sending of a confirmed facsimile copy (confirmed by automatic electronic confirmation), or three (3) Business Days after being deposited in the United States Mails, certified, return receipt requested, directed to the other Party at the address set forth below, or to such other address as the Party may indicate by written notice to the other Party:

If to City:
City of Portland
1221 S.W. Fourth Avenue, 1st Floor
Portland, Oregon 97204
Attn:  Auditor
Fax No.:  503-823-4751
Confirmation No.:  503-823-4078

With a copy to:
Office of the City Attorney
City of Portland, Oregon
1221 S.W. Fourth Avenue, 4th Floor
Portland, Oregon  97204
Attn:  City Attorney
Fax No.:  503-823-3089
Confirmation No.:  503-823-4047

And to:
Office of Management and Finance 
City of Portland
1120 S.W. Fifth Avenue, 12th Floor
Portland, Oregon  97204
Attn:  Chief Administrative Office
Fax No.:  503-823-5384
Confirmation No.:  503-823-5288

If to BPB:
Beavers PCL Baseball LLC
1631 Mesa Avenue, Suite A
Colorado Springs, Colorado  80906
Attn:  President
Fax No.:  719-636-1199
Confirmation No.:  719-636-3399
With a copy to:
Holme Roberts & Owen LLP
90 S. Cascade Avenue, Suite 1300
Colorado Springs, Colorado  80903-1615
Attn:  Mr. Stephen B. Smith
Fax No.:  719-633-1518
Confirmation No.:  719-473-3800
19.3 Time of Essence

Time is of the essence of the Parties' respective obligations under this Agreement.

19.4 Conflict of Interest

No member, official, or employee of City shall have any personal financial interest, direct or indirect, in this Agreement, nor shall any such member, official, or employee participate in any decision relating to this Agreement which affects his/her personal financial interest or the financial interest of any Person in which he/she is, directly or indirectly, interested.  No member, official, or employee of City shall be personally liable to BPB or any successor in interest to BPB in the event of any default or breach by City or for any amount which may become due to BPB or such successor with respect to any obligations under the terms of this Agreement.

19.5 Relationship of Parties

No provision of this Agreement shall be construed to create a partnership or joint venture relationship, an employer-employee relationship, a landlord-tenant relationship, a principal-agent relationship, or any other relationship between City and BPB other than that of owner and independent contractor.

19.6 Severability

If any term or provision of this Agreement or its application to any Party or circumstance shall to any extent be invalid or unenforceable, the remainder of this Agreement and the application of such term or provision to such Party or circumstances other than those as to which it is held invalid or unenforceable shall not be affected, and each term or provision of this Agreement shall be valid and enforceable to the fullest extent permitted by law.

19.7 Construction and Interpretation

To the extent consistent with the context, words in the singular shall include the plural, words in the masculine gender shall include the feminine gender and the neuter, and vice versa. All provisions of this Agreement have been negotiated at arms length, and this Agreement shall not be construed for or against any Party by reason of the authorship or alleged authorship of any provision of this Agreement.

19.8 Binding Effect

The provisions of this Agreement shall be binding upon and inure to the benefit of the Parties and their respective successors and assigns, subject to the provisions of Section 14.

19.9 Captions

The captions or titles of the sections of this Agreement are intended for ease of reference only and shall have no effect whatsoever on the construction or interpretation of any provision of this Agreement.

19.10 Integration

This Agreement contains the entire agreement and understanding of the Parties with respect to the matters contemplated by this Agreement and supersede all prior and contemporaneous agreements between them with respect to such matters.

19.11 Amendment

This Agreement may not be modified or amended except by the written agreement of the Parties.  

19.12 Waiver

Failure of any Party at any time to require performance of any provision of this Agreement shall not limit such Party's right to enforce such provision, nor shall any waiver of any breach of any provision of this Agreement constitute a waiver of any succeeding breach of such provision or a waiver of such provision itself.  Any waiver of any provision of this Agreement shall be effective only if set forth in writing and signed by the Party to be bound.

19.13 Survival

All representations and warranties set forth in this Agreement, and all provisions of this Agreement, the full performance of which is not required prior to a termination of this Agreement, shall survive any such termination and be fully enforceable thereafter.

19.14 Attorneys' Fees

If a suit, action, arbitration, or other proceeding of any nature whatsoever (including any proceeding under the U.S. Bankruptcy Code but excluding Dispute Resolution) is instituted in connection with any controversy arising out of this Agreement or to interpret or enforce any rights under this Agreement, the prevailing Party shall be entitled to recover its attorneys', paralegals', accountants', and other experts' fees and all other fees, costs, and expenses actually incurred and reasonably necessary in connection with such proceeding, as determined by the arbitrator or the court at trial or on any appeal or review, in addition to all other amounts provided by law.

19.15 Governing Law

This Agreement shall be governed by and construed in accordance with the laws of the State of Oregon.

19.16 Estoppel Certificates

Each Party shall at any reasonable time, within twenty (20) days after written request by the other Party, execute, acknowledge and deliver to the requesting Party, a certificate stating that (i) this Agreement is in full force and effect and has not been modified, supplemented or amended in any way, and if there have been modifications, the Agreement is in full force and effect as modified, identifying such modification agreement; and if the Agreement is not in force and effect, the certificate shall so state; (ii) the dates on which the term of this Agreement commenced; (iii) whether all conditions under the Agreement to be performed by a designated Party, to the knowledge of the other Party, have been satisfied and, as of the date of such certificate, whether there are any existing defenses or offsets which one Party has against the enforcement of the Agreement by the other Party, or, if such conditions have not been satisfied or if there are any defenses or offsets, the certificates shall so state.  The Party to whom any such certificate shall be issued may rely on the matters therein set forth and thereafter the Party issuing the same shall be estopped from denying the veracity or accuracy of the same.  Any certificate required to be made by the City pursuant to this Section may be made on its behalf by the City's Office of Management and Finance.

19.17 Waiver of Claim

Each of the City and BPB hereby waives any claim that this Agreement is invalid under or in violation of the Portland City Charter, Section 2‑105(a)(3) and each of the City and BPB agrees never to file any litigation or claim a Dispute with respect to the effect of the above referenced Charter section on this Agreement.

19.18 Non-Waiver of Government Rights

By entering into this Agreement, the City is specifically not obligating itself or any other agency with respect to any discretionary or regulatory action relating to development or operation of the Stadium, including, but not limited to, rezoning, variances, environmental clearances, regulatory plan approvals, code compliance or any other governmental agency approvals or regulatory actions which are or may be required or authorized.

19.19 No Third Party Beneficiaries

There are no third party beneficiaries to this Agreement.
IN WITNESS WHEREOF, BPB and City have executed this Agreement as of the date first set forth above.

City:
CITY OF PORTLAND, OREGON, a municipal corporation of the State of Oregon



By


Its:  Mayor


By


Its:  City Auditor


APPROVED AS TO FORM:


By:  


Linda Meng, City Attorney

BPB:
BEAVERS PCL BASEBALL LLC, a Delaware limited liability company


By:


Its:
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CITY OF PORTLAND,
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