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FUNDING AND PARTICIPATION AGREEMENT

FOR

THE PORTLAND HARBOR

NATURAL RESOURCE DAMAGE ASSESSMENT

& RESTORATION PROCESS
I. PARTIES

This Funding and Participation Agreement (Agreement) is by and between the following Parties:

A. Natural Resource Trustees (Trustees)


- Confederated Tribes and Bands of the Yakama Nation


- Confederated Tribes of the Grand Ronde Community of Oregon


- Confederated Tribes of Siletz Indians


- Confederated Tribes of the Umatilla Indian Reservation


- Confederated Tribes of the Warm Springs Reservation of Oregon


- Nez Perce Tribe


- Department of the Interior


- Oregon Department of Fish and Wildlife


- National Oceanic and Atmospheric Administration

B. Participating Parties


- City of Portland


- Port of Portland


- ATOFINA Chemicals, Inc.


- Chevron U.S.A., Inc.


- Gunderson, Inc.


- NW Natural Gas


- Oregon Steel Mills


- Time Oil Co.


- ConocoPhillips Company


- Union Pacific Railroad Company

Additional parties may become Participating Parties by executing this Agreement and meeting the financial obligations set forth in Section VI, “Financial Responsibility.”
II. PURPOSE

The purpose of this Agreement is to provide an expeditious, focused framework for a cooperative assessment to facilitate resolution of any natural resource damage claims resulting from the releases of hazardous substances at the Portland Harbor Superfund Site.  This Agreement shall serve the common interests of the Trustees and the Participating Parties (collectively the Parties) in 1) coordinating appropriate data collection and assessment activities to determine the extent of natural resource injuries; 2) integrating assessment and restoration activities with the remedial process being conducted under the Comprehensive Environmental Response, Compensation and Liability Act (CERCLA) to the extent practicable; and 3) expediting restoration of any injured natural resources and/or the services provided by those resources.  The Parties acknowledge that negotiated settlements are a desired outcome of this Agreement.

For purposes of this Agreement, the “Portland Harbor Superfund Site” means the areal extent of contamination within the lower Willamette River and all suitable areas in proximity to the contamination necessary for implementation of response actions, at, from and to the Portland Harbor Superfund Assessment Area from approximately River Mile (RM) 3.5 to RM 9.2 (Assessment Area), including uplands portions of the Site that contain sources of contamination to the sediments at, on or within the lower Willamette River.  Based on additional information, Parties may propose to the Coordinating Committee activities that could occur outside of the Site.

III. AUTHORITIES

This Agreement is entered into pursuant to the natural resource trustee provisions of Section 107(f) of CERCLA, as amended, 42 U.S.C. § 9607(f); the Clean Water Act, 33 U.S.C. § 1321; the Oil Pollution Act, 33 U.S.C. §§ 2701, et seq.; Executive Order 12580, as amended; Executive Order 12777; the National Contingency Plan, Subpart G, 40 C.F.R. §§ 300.600 - 300.615; the Department of the Interior’s Natural Resource Damage Assessment Regulations, 43 C.F.R. Part 11; NOAA’s Natural Resource Damage Assessments Regulations, 15 C.F.R. Part 990 and other applicable law, and the Natural Resource Trustee Memorandum of Agreement for the Portland Harbor Superfund Site (Trustees’ MOA).  The Oregon Department of Fish and Wildlife further enters into this Agreement pursuant to ORS 465.255 and 468B.060, in addition to the preceding authorities.

IV. GENERAL APPROACH

It is the Parties’ intention to develop a process that serves their commitment to a cooperative approach and is sufficiently flexible to accommodate additional participants and experience gained in the assessment process.

The Coordinating Committee (relying on designated Technical Subcommittees, as appropriate) will be responsible for developing a Technical Memorandum to be attached and incorporated into this Agreement.  The Technical Memorandum will present a framework to clarify assessment objectives, develop appropriate study plans and frame management decisions within the cooperative process.  The Technical Memorandum will describe the budget process and define the types of data needed to complete the assessment process.  It also will identify the sequence and general duration of events; scope of activities necessary to perform the injury assessment and restoration planning; and specific products (e.g., data deliverables, reports) that will result from the process. This document will include, but not be limited to, identification of potentially injured resources and services; processes for consideration of baseline conditions; potential injuries to these resources and services; injury assessment and quantification approaches and primary and compensatory restoration approaches. Service-to service approaches, such as habitat equivalency analysis, will receive consideration as methods for evaluating the type and amount of habitat restoration or replacement for ecological services.  For cultural resources and values or lost human use services, alternative approaches may be necessary to assess injuries and damages, as well as the actions needed to restore or replace those lost services.   The framework identified in the Technical Memorandum will consider information needed to perform the analyses.  The process described in the Technical Memorandum will form the structure and basis for decision making.

The Parties will make a good faith effort to complete this Technical Memorandum within six months of the initiation of this Agreement. The Parties recognize that the information upon which the Technical Memorandum will be based is preliminary at this time. Therefore, the Technical Memorandum may be amended from time to time as new information becomes available. Such amended Technical Memoranda will be attached and incorporated into this Agreement.

A. Organizational Structure

To advance the purpose of this Agreement, and in exchange for the mutual considerations contained in this Agreement, the Parties agree to establish an organizational structure that consists of 1) a Coordinating Committee, 2) Technical Subcommittees and 3) Outside Resources. The roles and responsibilities of each are described below.

1. Coordinating Committee: The Coordinating Committee will be responsible for coordinating activities that will meet the goals of this Agreement.

a. Structure:  The Coordinating Committee shall consist of one representative of each Trustee and one representative from each Participating Party that executes this Agreement. Each representative may bring such advisers to meetings as deemed appropriate.  The Coordinating Committee shall be co-chaired by a representative of the Trustees and a representative of the Participating Parties.  Participating Party membership on the Coordinating Committee shall be based on continued annual funding contributions to the assessment and restoration process.  See Section VI, “Financial Responsibility,” below.

b. Functions: The functions of the Coordinating Committee shall include, but not necessarily be limited to, the responsibility to:


• draft the Technical Memorandum


• develop annual budgets


• evaluate suitability of existing data to address potential natural resource injury


• identify data gaps


• design plans for obtaining necessary additional information


• oversee implementation of cooperative study plans


• identify opportunities for coordinating remedial and assessment activities


• evaluate restoration opportunities


• resolve disputes related to the implementation of cooperative study plans, pursuant to Section VIX, “Dispute Resolution”

• establish Technical Subcommittees, as appropriate


• approve use of Outside Resources, as discussed below


• oversee budgets for Cooperative Studies.

In fulfilling its responsibilities, the Coordinating Committee shall use its best efforts to reach consensus.  For purposes of this Agreement, consensus means an agreement of all Parties that they can support an idea, proposal, alternative, or recommendations, recognizing that not every Party supports every idea, proposal, alternative, or recommendation with equal enthusiasm.  If the Parties cannot reach consensus within a reasonable amount of time, an activity will be deemed approved upon the concurrence of the Trustees, reached in accordance with the decision making provision of the Trustees’ MOA, and a majority of the Participating Party representatives.  It is understood that the Trustees retain the right to make all final decisions with regard to the discharge of their duties under CERCLA and other applicable law.

2. Technical Subcommittees

The Coordinating Committee may establish subcommittees as necessary to expedite work.  The Coordinating Committee will establish the roles and responsibilities of each subcommittee.   Each subcommittee shall consist of an equal number of Trustee and Participating Party representatives, unless otherwise agreed.  A subcommittee shall be co-chaired by a Trustee representative and a representative of the Participating Parties unless otherwise agreed.

3. Outside Resources

In fulfilling the goals of this Agreement, it may be necessary, from time to time, to draw upon the services of various resources outside the membership of the Coordinating Committee and the Technical Subcommittees.  Such Outside Resources may be needed to implement specific studies, render advice on technical issues, facilitate the cooperation of the Parties in implementing the terms of this Agreement, and conduct other functions deemed appropriate under this Agreement.  Any Party may propose the use of Outside Resources to the Coordinating Committee.

B. Cooperative Assessment & Restoration Process

It is anticipated that the Parties will identify data gaps requiring further study.  To avoid duplication of effort and to reduce costs, the Parties shall attempt to reach consensus on the study design, study protocols, including appropriate quality assurance/quality control standards, and selection of principal investigator.

1. Process

Any party to this Agreement may propose a study.  That proposal shall be presented to the Coordinating Committee.  Any study that the Coordinating Committee agrees is reasonable and appropriate shall be deemed a “Cooperative Study.”  The Cooperative Study shall identify the Party responsible for implementing the study.  The study plan for each Cooperative Study will include the following Technical Criteria:

a. Purpose and Need

b. Study Design/Methods

c. Qualifications of the study team

d. Analytical Work, including the laboratory to be used and quality assurance/ quality control plan (QA/QC)

e. Products

f. Duration

The study plan will also include a proposed budget for each phase of the cooperative study.

Any contracts to implement a Cooperative Study shall require that the contractor’s work be performed in accordance with the requirements of this Agreement.

The study plan for each Cooperative Study shall be attached to this Agreement and shall be subject to all of its terms and conditions.  One trustee and one Participating Party representative shall be designated as contacts for issues related to the implementation of the study (study contacts).  If a Party proposes to modify a Cooperative Study, it will notify the study contacts to describe the modification prior to implementation.  The study contacts may approve any change that is not substantial.  Study contacts may provide verbal approval but must follow up with written documentation within three (3) working days.  The written approval shall describe the change and be signed by each study contact.  Should a study contact decide that the modification is substantial, the study contact will elevate the issue to the Coordinating Committee.  Any modification agreed to by the Coordinating Committee shall be in writing.  All modifications shall be attached to this Agreement.

As requested by the Coordinating Committee, study contacts shall present a status report for each funded study, including consistency with the study’s Technical Criteria and budget.

2. Funding

The Participating Parties shall fund all cooperative studies through to completion, unless the Parties agree to the contrary or the study design calls for discontinuation upon the occurrence of a specified event.  Events that will trigger discontinuation of a study will be further defined in a specific study plan and will include failure to meet Technical Criteria.  If a Trustee entity is responsible for conducting a Cooperative Study, that Trustee and the Participating Parties shall agree on the specific procedures for transferring the funding to the Trustee Agency.  A Party that terminates its participation in the Agreement pursuant to Section XII, “Modification and Termination,” shall have the funding obligation for such studies as set forth in that Section.

3. Budget Process

The study contacts shall review actual and projected study costs to the study’s budgeted cost each month, except where all or part of a study will be performed by a Trustee, in which case the budget review process will be described in the study plan.  At any time that it appears that actual or projected costs will exceed budgeted costs for any phase of a study, the study contacts will notify the Coordinating Committee.  If the projected overrun for any phase of a study is greater than 20%, the study contacts shall explain the causes of the projected overrun and shall make a recommendation to the Coordinating Committee regarding whether to continue or modify the study.  The Coordinating Committee shall then determine, as described in Section IVA1b whether to discontinue the study, to modify the study or to approve the increased cost and continue the study.

4. Split Samples and Duplicates

Each study plan will identify whether there is the need for split and/or duplicate samples and will address the protocols for archiving such samples.  Use of archived samples will be on mutual agreement of the study contacts, or, absent their agreement, at the direction of the Coordinating Committee.

5. Data Collection and Analysis:

Representatives of the Parties may be present during data collection for Cooperative Studies.  The Parties agree to provide reasonable notice of data collection activities to the study contacts.  In no case shall that notice be less than 10 (ten) working days before commencement of data collection unless otherwise agreed by the study contacts.  Consistent with laboratory and field protocols and procedures, the Parties shall have the right to observe and review the performance of all laboratory and field work associated with a Cooperative Study conducted by any Party or its contractors.  The Parties have a right to use, at their discretion, any validated data collected pursuant to a Cooperative Study.  The validated data shall be provided in both paper and electronic format.

6. Cultural and Spiritual Resource Data

Notwithstanding any other provision of this Agreement, the Parties will address procedures for maintaining the confidentiality of spiritual and cultural data, as appropriate, on a case by case basis in the context of specific studies and in compliance with applicable law.

7. Data Dissemination & Retention

When QA/QC procedures are completed, all Parties shall be provided, promptly and simultaneously, with validated data and information produced.  All samples shall be retained unless otherwise mutually agreed by the Parties in writing.  The method of retention and the Party responsible for retaining the samples shall be specified in the quality assurance/quality control plan for that study.

8. Data Interpretation

The Parties shall attempt to reach consensus on the interpretation of, and conclusions to be drawn from, data collected during a Cooperative Study.  Each Party expressly reserves the right to produce and present separate and independent interpretations and conclusions.

9. Report

Upon the completion of a Cooperative Study, the Party responsible for implementing that study or its contractor shall produce a draft report describing the study and its conclusions.  If the study was conducted at the recommendation of a Technical Subcommittee, the draft report shall be submitted to all members of that Technical Subcommittee for review and comment.  If the study was conducted at the recommendation of the Coordinating Committee, the draft report shall be submitted to each member of the Coordinating Committee.  In either case, comments on the draft report shall be provided to the Party implementing the study or its contractor.  That Party or its contractor shall consider all comments and explain in writing why any comments were not incorporated into the draft report.  The Party or its contractor will then provide the final draft report to each member of either the Technical Subcommittee or the Coordinating Committee as appropriate.

If the draft final report has only been reviewed by a Technical Subcommittee, that subcommittee will submit the draft final report, accompanied by written recommendations of the Technical Subcommittee, to the Coordinating Committee.  The Coordinating Committee will then decide whether to finalize the report as submitted, or to propose further revisions pursuant to the review and comment process described above.  The Party or its contractor will then provide the final report to each member of the Coordinating Committee.  Timelines for providing draft and final reports, submitting comments and considering comments will be established for each Cooperative Study on a case-by-case basis.

C. Independent Studies

While this Agreement remains in effect, the Parties agree not to undertake any independent field activities and/or data collection efforts for purposes of Portland Harbor Superfund Site injury assessment or quantification as contemplated under the authorities listed in Section III, “Authorities” unless such study proposal has been first presented to the Coordinating Committee for consideration as a Cooperative Study.  If the Coordinating Committee rejects the study proposal or is otherwise unable to reach consensus, a Party may conduct an Independent Study at its expense.  Any activities related to an independent injury assessment or quantification study that is the subject of Section V, “Early Action,” shall not be subject to the requirements of this paragraph.  Parties may conduct internal evaluations of potential site-specific natural resources liability independently from this Agreement.

D. Stipulations

The Parties shall endeavor to enter into stipulations, when appropriate, during the course of the cooperative natural resource injury assessment and restoration process.  Any Party may propose a stipulation at any time.  A stipulation may address issues of fact or law or both.  A stipulation, agreed to by all the Parties, the United States Department of Justice and the Oregon Attorney General’s Office shall be attached to this Agreement and shall survive the termination of this Agreement.  Any matter covered by a stipulation or other form of agreement under this Agreement shall not be subject to objection or challenge by any Party.

V. EARLY ACTIONS

Nothing in this Agreement precludes early consideration, in the sole discretion of the Trustees, of projects designed to address the natural resource injuries resulting from the release of hazardous substances at the Portland Harbor Superfund Site.  Any Participating Party may propose to the Trustees early restoration projects at any time.  Such consideration will only occur after the collection of sufficient information or use of protective assumptions that enable the Trustees, in their discretion, to predict confidently that the proposed restoration truly restores injured natural resources to baseline and/or is appropriate compensatory restoration not otherwise required by law.  Only those Parties involved in the actual early restoration activities will be involved in negotiating the scope, design, and implementation of such actions.

Discussions will be memorialized and provided for in a separate document involving the Trustees and the Party proposing the activity, and shall not be subject to the requirements of this Agreement except to the extent agreed upon by the Parties participating in the early action discussions.  Trustee expenses related to such activities will be funded by the Party proposing the early restoration, and the terms concerning such funding will be embodied in a separate agreement.  No action proposed or implemented as an Early Action by one or more Parties nor any studies or data evaluation specific to an Early Action shall be treated as precedent, one way or the other, regarding injury or required restoration unless otherwise agreed by the Parties to this Agreement.

VI. FINANCIAL RESPONSIBILITY

The Participating Parties agree to fund all reasonable costs of assessing injury, destruction or loss of natural resources resulting from the releases of hazardous substances that are consistent with damage assessment costs set out in 43 C.F.R. 11.14(ee) and 11.15(a)(3) or 15 C.F.R. 990.30 and are incurred or to be incurred by the Trustees in performing their responsibilities pursuant to this Agreement.  Such obligation begins upon the Effective Date of this Agreement.  Trustee costs include, but are not limited to, travel expenses, personnel costs including Trustee attorney costs, oversight costs, administrative costs, overhead and indirect charges.  Trustee costs payable under this Agreement do not include costs solely associated with Trustees’ participation in CERCLA RI/FS activities.

Participating Parties will reimburse the Trustees in an amount not to exceed $ 85,000 for costs associated with drafting and negotiating this Agreement.  Those costs are not included in the Annual Trustee Budget set forth in Attachment A, incorporated herein by this reference.  After the Effective Date of this Agreement, each Trustee will submit a billing for these costs to the representative(s) of the Participating Parties identified in Section VI C. below.  Participating Parties will reimburse a Trustee within forty five (45) calendar days of receipt of the billing.

The amounts in attachment A are the Trustees’ estimate of the costs for participating in this cooperative effort for a twelve month time period beginning June 1, 2003..  The estimate includes time for attending Coordinating Committee and technical committee meetings and developing the Technical Memorandum, as well as costs associated with those activities such as preparation time, travel time and travel expenses.  For this twelve month time period, those costs will be capped at $566,872.00 [this amount includes costs to negotiate this Agreement at a cost not to exceed $85,000], which amount includes the Annual Trustee Budget and the Trustees’ costs associated with drafting and negotiating this Agreement, unless otherwise agreed by the Parties.  These estimates do not include Trustee costs associated with review, oversight or implementation of a cooperative study.  A separate budget will be developed for those activities and approved by the Coordinating Committee.

The Parties acknowledge that the actual costs incurred by the Trustees may be more or less than the amounts set forth in Attachment A. If the actual costs are greater, the Trustees retain their right to recover such costs in the future.  See, Section VIII, “Reservation of Rights & Claims.” Subject to the reservation of rights under Section VIII, in the event that advanced funding is in excess of the amounts required, the Trustees shall apply such excess to reimburse Trustee costs in the next twelve month period.

Parties who join this Agreement subsequent to June 1, 2003 will be required to pay the following:


1) a pro rata share of the payments made by the original Participating Parties to the Trustees under Section VI “Financial Responsibility” and of the costs of cooperative studies conducted pursuant to this Agreement  These payments will be applied to future cooperative studies under this Agreement and/or restoration activities; and


2) a portion of Trustees’ non-reimbursed assessment costs in an amount to be determined by the Trustees.  These payments will be made to the Trustees.

Each of the Participating Parties is responsible for paying an equal share of Trustees’ costs under this Agreement unless another allocation is agreed upon by the Participating Parties.  Regardless of the method of allocation among the Participating Parties, payment to each Trustee for a billing shall be a single transfer or check, if possible.

A. Advanced Funding

To participate fully in this cooperative effort, certain Trustees require funding in advance.  Those Trustees are:


Confederated Tribes and Bands of the Yakama Nation


Confederated Tribes of the Grand Ronde Community of Oregon


Confederated Tribes of Siletz Indians


Confederated Tribes of the Umatilla Indian Reservation


Confederated Tribes of the Warm Springs Reservation of Oregon


Nez Perce Tribe


Oregon Department of Fish & Wildlife

Trustees seeking funding in advance shall provide payment information to the designated representative of the Participating Parties.

B. Reimbursement of Costs

The following Trustee will seek reimbursement of costs incurred:


National Oceanic & Atmospheric Administration


U.S. Department of the Interior

C. Billing Procedures

Each Trustee shall submit annually to the Participating Parties an accounting of costs incurred pursuant to this Agreement.  The accounting shall consist of a spreadsheet summarizing labor (hours and rates) and travel costs for each Trustee representative; contractors’ costs; and miscellaneous expenses (e.g., overnight mail, supplies).  The Participating Parties recognize that each Trustee has different accounting processes and understands that the accounting from each Trustee will not be in the same format.

Each Trustee shall submit a final accounting of its costs within sixty (60) calendar days after the earlier of 1) completion of the work covered by this Agreement or 2) termination or expiration of this Agreement in accordance to Section XI, “Modification and Termination,” and Section XVI, “Duration,” below.  The Participating Parties agree to review all accountings promptly and shall pay the budgeted costs submitted as directed by each Trustee within forty-five (45) calendar days after receipt of the accounting.  The Parties agree that any issues related to the billing will be discussed within this forty-five day time period.  These accountings should be directed to the following representative(s) of the Participating Parties:

Martin A. Cramer
Project Manager, Remediation
ConocoPhillips Company
5528 N.W. Doane Avenue
Portland, OR  97210

James J. McKenna
Port of Portland
121 N.W. Everett
P.O. Box 3529
Portland, OR  97208

Kim Cox
City of Portland, Bureau of Environmental Services
1120 S.W. Fifth, Suite 1000
Portland, OR  97204

Each Trustee agrees to notify the designated representative of the Participating Parties in writing in a timely manner if its costs reach ninety percent of the amounts specified in Attachment A and if the Trustee shall seek additional funding for this twelve month time period.  The Trustee and the designated representative of the Participating Parties agree to review the costs actually incurred and work in good faith to determine whether the amount listed above should be adjusted.  Notwithstanding the foregoing, nothing herein shall be construed to limit the obligation of the Participating Parties to the above-specified initial funding amounts as specified in Section VIII, “Reservation of Rights and Claims.”
D. Subsequent Year Funding

The Participating Parties and the Trustees agree to meet in the first week of April of each year during the term of this Agreement to discuss and agree upon funding levels necessary for the next twelve month time period.  The agreed-upon funding levels shall be memorialized annually in a separate agreement to be attached to this Agreement.  If none of the Parties agree upon a funding level, the Agreement shall be terminated pursuant to Section XII, “Modification and Termination.” If one or more of the Participating Parties cannot concur with the funding level that is agreed upon by the other Participating Parties and the Trustees, those Parties may terminate their participation in this Agreement pursuant to the procedures outlined in Section XII.

VII. PUBLIC PARTICIPATION

The Parties recognize and agree that public participation during the injury assessment and restoration planning process is both desirable and necessary.  The Parties will work together to design and implement a public participation plan, including the processes and responsibilities for working together to communicate to the public.  At a minimum, the Trustees shall ensure that public participation in the process shall meet all legal requirements.

VIII. RESERVATION OF RIGHTS AND CLAIMS

This Agreement does not release the Participating Parties from any potential liability, except for the liability for costs that are funded or reimbursed by the Participating Parties under Section VI, “Financial Responsibility” and costs for Cooperative Studies.  Such costs are considered reasonable natural resource damage assessment costs and will be taken into account by the Trustees at the time of any allocation of liability for natural resource damages, at which time the Participating Parties will be credited with payment of the costs which they have paid under Section VI, “Financial Responsibility” and costs for Cooperative Studies.  The Trustees reserve all claims against the Participating Parties related to natural resource liability arising from the release of hazardous substances at the Portland Harbor Superfund Site, including but not limited to claims for restoration, replacement, acquisition of the equivalent, or loss of use of, natural resources; or any other causes of action or requests for relief either administratively or judicially, as well as any penalties or criminal liability, arising from the release of hazardous substances at the Portland Harbor Superfund Site.  The payment of any costs and expenses pursuant to this Agreement is without prejudice to any Trustee claim for assessment or restoration costs, or any defenses thereto, which are beyond the funding provided from time to time under this Agreement or have been or are incurred outside the scope or effective period of this Agreement.

The Parties acknowledge that Participating Parties, either individually or collectively, may propose to the Trustees that they enter into negotiations to settle their natural resource liability arising from the release of hazardous substances at the Portland Harbor Superfund Site.  Any settlement between the Trustees and any Participating Party shall be set forth in a consent decree or other appropriate and enforceable document.

Except as specifically provided in this Agreement or in any Attachments or stipulations incorporated into this Agreement, the Parties agree that none of them is making any admission of fact or law by entering into this Agreement.  This Agreement shall not be admissible as evidence or proof of liability or non-liability or allocation of relative contribution.  Except as provided in this Agreement or in any Attachments or stipulations incorporated into this Agreement, this Agreement shall not be admissible as to the validity or non-validity of any claim or defense in any proceeding relating to this matter.  Nothing in this Agreement is to be construed to abrogate the right of any Party to pursue contribution or otherwise recover costs or damages from another person or entity.  Except as provided in this Agreement or in any Attachments or stipulations entered into pursuant to this Agreement, nothing in this Agreement is intended nor shall be construed as a waiver by any of the Parties of any rights, defenses, privileges or affirmative claims in any proceeding related to natural resource liability arising from the release of hazardous substances at the Portland Harbor Superfund Site.

Nothing in this Agreement is intended, nor shall be interpreted, to limit the scope of the natural resource injury assessment or restoration appropriate for this site or to otherwise restrict or abrogate the authority or discretion of the Trustees to determine the scope of that assessment, recognizing that during the duration of this Agreement, the Trustees will follow the procedures outlined in the Agreement.

Nothing in this Agreement is or shall be construed to be a waiver of the sovereign immunity of a signatory Trustee.

Nothing in this Agreement shall be deemed to limit or affect the response authority of the United States or the State of Oregon under Sections 104 and 106 of CERCLA, 42 U.S.C. §§ 9604 and 9606, Section 7003 of the Resource Conservation and Recovery Act, 42 U.S.C. § 6973, or under any other response authority.

IX. DISPUTE RESOLUTION

The Parties agree to attempt to resolve any disputes concerning the implementation of this Agreement through good faith informal negotiations among the Parties.  A dispute arising from the conduct or implementation of a Cooperative Study shall be addressed first by the Technical Subcommittee responsible for the study if such a subcommittee was established.  The period for informal negotiations shall not exceed fifteen (15) calendar days.  If the dispute cannot be resolved, it shall be elevated to the Coordinating Committee.  If there is no subcommittee, the dispute shall be referred to the Coordinating Committee.  The period for informal negotiations at the Coordinating Committee level shall not exceed twenty (20) calendar days.  Disputes that cannot be resolved at that level shall be elevated to the individuals who have executed this Agreement.  Those individuals shall have no more than thirty (30) calendar days to resolve the dispute.

A dispute shall be considered to have arisen when one Party sends the other Parties a written Notice of Dispute.  The Notice of Dispute shall be sent to the individuals listed in the Section XI, “Notices,” below.  The notice shall describe the dispute with enough specificity to allow the other Parties to identify the issues involved and to respond effectively.  To the extent practicable, such notice shall be provided at least thirty-five (35) calendar days prior to the initiation of any field, analytical, or other assessment work which is the subject of the disagreement or upon such other period for notice as may be agreed upon by the Parties.

Study implementation shall continue during the period of dispute unless the Trustees provide a notice of suspension to the Party implementing the Cooperative Study.

X. CONFIDENTIALITY

Information, documents, reports, data or other items exchanged between Trustees and Participating Parties pursuant to this Agreement shall not be considered work product, attorney-client or otherwise privileged, and the Parties shall not challenge admissibility of such items on privilege grounds in any administrative or judicial proceeding regarding the natural resource liability arising from the release of hazardous substances at the Portland Harbor Superfund Site.

Unless explicitly stated in this Agreement or in any Attachments or stipulations incorporated into this Agreement, nothing in this Agreement is intended, nor shall it be construed as a waiver of any attorney-client privilege, work product privilege, deliberative process privilege, joint enforcement privilege, joint defense privilege or any other privilege that has been or may be asserted in this or any other matter.  As a matter of policy, raw data collected pursuant to a Cooperative Study shall be considered privileged to the extent permissible under applicable law.

XI. NOTICES

Unless otherwise indicated in this Agreement, all written communications, submission of data and notices shall be sent to the designated representatives of the Parties listed in Attachment B incorporated herein by this reference.  Submittals may be electronic or via U.S. mail or other delivery service.  A Party may change its designated representative by providing written notification to the remaining Parties.

XII. MODIFICATION AND TERMINATION

Any modification of this Agreement or its Attachment(s) must be in writing and executed by all of the Parties.

Any Party may terminate its participation in this Agreement at any time by giving a thirty (30) calendar day written notice to all Parties.  Notice of intent to terminate participation in this Agreement shall state the reason for such termination and must be signed by an authorized official of such party.  Termination by one or more Trustee(s) or one or more Participating Parties shall not void the agreement as to the remaining Parties, unless none of the Parties agrees upon a funding level for the subsequent year, pursuant to Section VI D, in which case, the Agreement is terminated as to all Parties.

In the event that a dispute cannot be resolved by the Parties through the process described in Section IX, “Dispute Resolution,” the Trustees jointly or the Participating Parties jointly may withdraw their participation in the disputed activity.  Any such withdrawal is effective forty-eight (48) hours after the withdrawing Parties provide written notification of the withdrawal to all Parties.  Withdrawal from one or more activities shall not, by itself, void this Agreement as to the remaining activities for the withdrawing Party.

In the event of termination of this Agreement or of withdrawal from an activity, Participating Parties remain responsible for any costs incurred by the Trustees up to 30 days after the date of the notice of termination, or in the case of a Cooperative Study, the costs related to completion of that study, based on the agreed scope and budget of the study at the time of termination or withdrawal.

In addition, the Parties agree, as to the terminated activities, to exchange all products resulting from those activities prior to the date of termination.

Termination of this Agreement either as between the Trustees and the Participating Parties or by a single Party, is prospective only.  As such, Section VIII, “Reservation of Rights” and Section X, “Confidentiality” of this Agreement, any work conducted pursuant to this Agreement, provisions herein regarding the use of validated data and protection of cultural and spiritual resource data, and all Attachments and stipulations incorporated herein prior to the effective date of the termination, survive and shall remain in effect following any termination.

XIII. GENERAL

This Agreement in no way affects or relieves the Participating Parties from their responsibility to comply with, nor does it impair the Trustees ability to enforce, any applicable Federal, State or Tribal law, administrative order, regulation or permit.

XIV. LIMITATION

Nothing in this Agreement shall be construed as obligating the United States, the State of Oregon, the Tribal governments or any other public agency, their officers, agents or employees, to expend any funds in excess of appropriations authorized by law.

XV. THIRD PARTY RIGHTS

This Agreement is not intended to create any rights or causes of action enforceable by persons not Parties to this agreement.  Nothing in this Agreement may be the basis of any third party challenges or appeals.

XVI. EFFECTIVE DATE

This Agreement may be executed in one or more counterparts, all of which shall be considered the original document.  This Agreement shall be effective when signed by one Participating Party and one Trustee.  The Effective Date for each Trustee and each Participating Party shall be the date upon which that Trustee or Participating Party signs the Agreement.  Trustees that have not executed the Agreement may participate in the matters covered, but the Participating Parties have no obligation under this Agreement to reimburse those costs until that Trustee has signed the document.  The Effective Date of any Attachment hereafter developed and incorporated into this Agreement shall be the date set forth in such Attachment.

XVII. DURATION

Subject to the Section V D, “Subsequent Year Funding,” this Agreement is intended to continue in full force and effect until the earlier of either 1) the completion of the purposes of the Agreement or 2) termination of the Agreement pursuant to Section XII, “Modification and Termination.”
XVIII. SEVERABILITY

The terms of this Agreement are severable.  If any term, covenant or condition of this Agreement is determined by a court of competent jurisdiction to be invalid, it shall be considered deleted and shall not invalidate any of the remaining terms, covenants and conditions.  However, within thirty (30) calendar days after the court’s determination, any party hereto may withdraw from this Agreement.

XIX. PARTIES BOUND

The provisions of this Agreement shall apply to and be binding upon the Parties to this Agreement, their agents, successors and assigns.

XX. SIGNATURES

The undersigned representative of each party certifies that he or she is fully authorized by the Party whom he or she represents to enter into this Agreement and to bind that Party to it.

Confederated Tribes and Bands of the Yakama Nation

Confederated Tribes of the Grand Ronde Community of Oregon

Confederated Tribes of Siletz Indians

Confederated Tribes of the Umatilla Indian Reservation

Confederated Tribes of the Warm Springs Reservation of Oregon

Nez Perce Tribe

U.S. Department of the Interior

Oregon Department of Fish and Wildlife

National Oceanic and Atmospheric Administration

On behalf of the Participating Parties

City of Portland

Port of Portland

ATOFINA Chemicals, Inc.

Chevron U.S.A., Inc.

Gunderson, Inc.

NW Natural Gas

Oregon Steel Mills

Time Oil Co.

ConocoPhillips Company

Union Pacific Railroad Company

ATTACHMENT A

ANNUAL TRUSTEE BUDGET FOR

PORTLAND HARBOR NRDA

FOR THE YEAR BEGINNING IN 2003

ATTACHMENT B

NOTIFICATION CONTACTS
A. Trustees


Confederated Tribes and Bands of the Yakama Nation


Technical Communications:


Legal Communications:


Confederated Tribes of the Grand Ronde Community of Oregon


Technical Communications:


Legal Communications:


Confederated Tribes of Siletz Indians


Technical Communications:


Legal Communications:


Confederated Tribes of the Umatilla Indian Reservation


Technical Communications:


Legal Communications:


Confederated Tribes of the Warm Springs Reservation of Oregon


Technical Communications:


Legal Communications:


Nez Perce Tribe


Technical Communications:


Legal Communications:


Department of the Interior


Technical Communications:


Legal Communications:


Oregon Department of Fish and Wildlife


Technical Communications:


Legal Communications:


National Oceanic and Atmospheric Administration


Technical Communications:
Nick Iadanza






NOAA Damage Assessment Center






525 NE Oregon Street, Suite 500






Portland, OR 97232






Facsimile: 503-231-6265






E-mail: nick.iadanza@noaa.gov


Legal Communications:
Katherine Pease






Office of General Counsel, Suite 4470






501 West Ocean Boulevard






Long Beach, CA  90802






Facsimile: 562-980-4065






E-mail: katherine.peasegnoaa.gov

B. Participating Parties
City of Portland

Port of Portland

ATOFINA Chemicals, Inc.

Chevron U.S.A., Inc.

Gunderson, Inc.

NW Natural Gas

Oregon Steel Mills

Time Oil Co.

ConocoPhillips Company

Union Pacific Railroad Company
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