
INTERGOVERNMENTAL AGREEMENT 

BETWEEN TRIMET AND THE CITY OF PORTLAND 

FOR FIBER OPTIC CABLE INSTALLATION AND MAINTENANCE

THIS FIBER OPTIC CABLE INSTALLATION AND MAINTENANCE INTERGOVERNMENTAL AGREEMENT (“Agreement”) is made by and between the TRI-COUNTY METROPOLITAN TRANSPORTATION DISTRICT OF OREGON, a mass transit district (“TriMet”) and THE CITY OF PORTLAND, a municipal corporation of the State of Oregon (“City”).

RECITALS
A. TriMet is constructing a light rail extension that begins at the Rose Quarter and terminates at the Exposition Center.  The alignment is commonly referred to as the North Interstate MAX Light Rail Project (“Project”), and is a light rail project designed to accommodate transportation needs in North and Northeast Portland business and residential areas. 

B. TriMet has constructed a conduit system in the Project along the right-of-way, which is 5.8 miles in length (the “Conduit System”). The Conduit System is shown on Preliminary Drawings No. CS01 and CP01 through CP14, attached as Exhibit A, and fully incorporated into this Agreement by reference.

C. TriMet and City are parties to a Design and Construction Management Services Agreement dated November 17, 2000, as amended from time to time, which sets forth the parties’ responsibilities regarding design and construction of the Project (“Design Services Agreement”).  Under the Design Services Agreement, TriMet is responsible for all costs of the Project with several exceptions, among them the actual costs related to “Betterments,” as defined therein.

D. By the authority of ORS Chapter 190, City and TriMet have the authority to enter into this Agreement.

E. City has requested that TriMet install one conduit and one innerduct within the conduit in TriMet’s Conduit System, dedicated to the City (“Innerduct”) as shown on Exhibit A and fully incorporated herein by this reference.  The City will install, operate and maintain fiber optic cable and materials required for complete installation of fiber optic cable (“Fiber Optics”) in the Innerduct.  TriMet is willing to allow this Betterment on the Project, but only in accordance with this Agreement. 

 NOW, Therefore, in consideration of the mutual promises set forth below and other good and valuable consideration, the receipt and sufficiency of which are hereby acknowledged, the parties hereby agree as follows:

AGREEMENT

1.
Description of Fiber Optic Work.  TriMet has constructed the Innerduct.  Subject to the terms and conditions set forth in this Agreement, TriMet shall permit City to install Fiber Optics within the Innerduct.  City shall be solely responsible for reimbursement of TriMet for any and all additional Project costs resulting from the installation of the Innerduct and the Fiber Optics, including but not limited to materials, labor and TriMet staff time for review of design, safety and other issues.  The parties acknowledge that this work is a Betterment under the Design Services Agreement and that the provisions of that Agreement related to Betterments (which are fully incorporated herein by this reference) apply under this Agreement.  City shall own the Fiber Optics and the Innerduct.

2.
Right-of-Way Access.  Any and all access to the Interstate MAX right-of-way shall be subject to TriMet’s Right-of-Way Access Permit (“ROW Access Permit”) in a form substantially similar to that attached hereto as Exhibit B.  

a. A ROW Access Permit shall be submitted to and approved by TriMet’s Maintenance-of-Way department prior to any access by City or its contractor to the Interstate MAX right-of-way.  The City or its contractor seeking access shall submit an application for a ROW Access Permit in the form attached hereto as Exhibit B for each week in which the City or its contractor anticipates the need to access the Interstate MAX right-of-way.  ROW Access Permits shall be submitted to the TriMet Light Rail Operations as required by Exhibit B. Application information may be obtained from TriMet’s Manager, Maintenance of Way.  All requirements imposed upon a permittee in the approved ROW Access Permit shall be considered to be special use provisions of this Agreement and are fully incorporated by this reference.  City shall provide TriMet Rail Operations with a 24-hour point of contact list for each ROW Access Permit to be used in the event of an emergency.  City shall require its contractors to be in full compliance with TriMet’s standard Construction Safety Manual, including submission of a Construction Safety Plan for TriMet review and approval.  The Construction Safety Manual is available upon request from TriMet’s Safety Officer.

b. The City shall require all construction personnel to attend a Track Access Training class and carry a Track Access Card and hardhat sticker.  Track Access Training classes are provided to construction personnel by TriMet at no cost and may be scheduled by the contractor with TriMet’s Safety Officer. 

c. ROW Access Permits shall be issued by TriMet free of charge.  If TriMet staff time for inspections, design reviews, or other work is required, TriMet shall notify the City in writing and provide an estimate of the costs prior to performing the work.  If the City does not approve of TriMet’s estimate, the City shall withdraw the ROW Access Permit until the parties agree to TriMet’s costs.  TriMet’s staff time shall be billed at the billing rate in effect at the time of application.  All payments shall be made to TriMet, Real Property Acquisition Unit, 710 NE Holladay St., Portland, Oregon 97232, or such other place as TriMet may designate.  All amounts due under this provision not paid within thirty days after City’s receipt of TriMet’s invoice shall bear interest at the rate of the lesser of (a) nine percent (9%) per annum, or (b) the highest interest rate allowed by law. 

3. Fiber Optics Work Schedule Coordination.  TriMet shall permit City to install Fiber Optics during a four-week period between October 1, 2003 and November 30, 2003.  The City shall coordinate with TriMet in developing the final schedule, which  shall be reviewed and approved in writing by the TriMet Interstate MAX Project Manager.  City acknowledges that its right to perform the installation and City’s scheduling is secondary to other Project construction currently in progress and subject to other construction and operational requirements, and that TriMet cannot guarantee the City four consecutive weeks of access for installation of the Fiber Optics.  The City is responsible for strict adherence to the approved schedule and shall be liable to TriMet for any and all Project construction impacts resulting from any delays if caused by the negligence of the City.  Prior to commencement of any work, the City shall require any contractors to agree to strict adherence to the approved schedule and cause any contractors to agree to be liable to TriMet for any and all Project construction impacts resulting from contractor’s acts, omissions or delays.  Prior to commencement of any work, the City shall provide copies of all construction contracts to TriMet.  The City shall require all work, including maintenance and repair work, to be performed in a good and workmanlike manner, in conformance with industry standards, and in compliance with applicable laws and regulations. 

4. 

Operation. City may use the Innerduct and the Fiber Optics to serve the City and its customers for any lawful purpose, subject to the terms of this Agreement and provided that City shall not encumber or allow the encumbrance of (1) the Fiber Optics or the Innerduct, (2) the Conduit System, or (3) other property interests owned by TriMet. 
5. Maintenance and Repairs. 
a. City agrees to repair, maintain and otherwise preserve the Fiber Optics and the Innerduct in accordance with industry standards.  In the event of a failure or malfunction of the Fiber Optics or the Innerduct that interferes with TriMet’s telecommunications system, City shall commence repair or maintenance activities no later than four hours after City receives notification from TriMet of such failure, disrepair, impairment or other need for repair.  In the event that the City requires access to the Interstate MAX right-of-way to perform such repair or maintenance activities, City shall submit an application for a ROW Access Permit within four hours after City receives notification from TriMet of the failure, disrepair, impairment or other need for repair, and City shall commence repair or maintenance activities as soon as permitted by the terms of the ROW Access Permit.  City shall diligently prosecute all repair or maintenance activities until completed  In the event that the City requires access to the Interstate MAX right-of-way to perform emergency maintenance or repairs, TriMet shall use its best reasonable efforts to issue a ROW Access Permit immediately upon City’s request therefor.  Generally, however, due to operational safety requirements, access will be granted only during non-revenue hours: 1:30 AM to 4:30 AM. 

b. In the event that City’s maintenance or repair of the Fiber Optics or Innerduct causes TriMet to incur maintenance or repair costs, City shall reimburse TriMet for City’s pro-rata share of all reasonable and actual costs incurred, based on the total number of innerducts affected.
c. In the event that TriMet causes damage to the Innerduct or the Fiber Optics, TriMet shall reimburse City for its reasonable and actual repair costs incurred.
6. Future Work.  After installation of the Fiber Optics is completed, the City shall not undertake any construction, alteration, or changes to the Fiber Optics or Innerduct within the Interstate MAX right-of-way without the prior written consent of TriMet, which consent shall not be unreasonably withheld or delayed.  At least thirty days prior to such future construction, alteration or change, City shall submit to TriMet final plans and specifications for design review, and shall not commence any work until it has received TriMet’s written approval.  All future work to be performed within the Interstate MAX right-of-way shall be subject to the Right-of-Way Access requirements set forth in paragraph 2 above.

7. 

Abandonment.  If City permanently abandons the Innerduct by written notification to TriMet or if the City fails to use the Fiber Optics for a period exceeding one year, all ownership, rights and control of the Innerduct shall revert to TriMet as of the effective date of abandonment, and TriMet shall have the right to remove the Fiber Optics from the Innerduct at the City’s sole cost and expense. 

8.
Compliance with Laws.  City shall comply with all federal, state and local laws, regulations, executive orders and ordinances applicable to the work under this Agreement, including, without limitation, the provisions of ORS 279.312, 279.314, 279.316, and 279.320, which hereby are incorporated by reference.  Without limiting the generality of the foregoing, City expressly agrees to comply with: (i) Title VI of Civil Rights Act of 1964; (ii) Section V of the Rehabilitation Act of 1973; (iii) the Americans with Disabilities Act of 1990 and ORS 659A.142; (iv) all regulations and administrative rules established pursuant to the foregoing laws; and (v) all other applicable requirements of federal and state civil rights and rehabilitation statutes, rules and regulations. 

9.
Insurance Requirements.  The City is a self-insured municipal corporation. TriMet agrees that the City shall not be required to purchase the insurance described below unless the City is no longer is self-insured.  City agrees that it shall require any contractor it uses to agree to comply with the insurance requirements provided below during the period of construction and during the period of any maintenance or repair work.  

a.
Commercial General Liability Insurance covering bodily injury including death, property damage and loss of use.  This insurance shall include personal injury coverage; contractual liability coverage; and products/completed operations liability.  Such coverage shall be in an amount of not less than $1,000,000 per occurrence $2,000,000 annual aggregate.  Additionally, the insurance shall meet the following requirements:

i.
Liability coverage that names City and TriMet as additional insureds. 
ii.
Furnish to TriMet a Certificate of Insurance for the limits set out above, demonstrating that the insurance is in force, meets the requirements listed above, and is applicable to the work to be performed by the City.

iii.
 Maintain insurance coverage that shall not be materially amended, altered, modified, or canceled without at least thirty (30) days prior written notice to City and TriMet.



iv.
Such insurance shall provide cross-liability coverage equivalent to the standard Separation of Insureds clause published by the Insurance Services Offices (“ISO”) or a successor organization.  The required policies shall provide that the coverage is primary, and shall not seek contribution from any insurance or self-insurance carried by the City or TriMet.  All policies of insurance shall be written by companies having an A.M. Best rating of “A-“ or better, or equivalent.  TriMet may, upon thirty days written notice to the City, require the City to require its contractor to change any carrier whose rating drops below an “A-“ rating.

v. Such coverage shall be written on an ISO occurrence form CG 00 01 01 96 (or a substitute form providing equivalent coverage).


b.
City shall require its contractors to maintain Business Auto Liability Insurance with a limit of not less than $1,000,000 each accident.  Such insurance shall cover liability arising out of the use of any auto (including owned, hired, and non-owned autos).


c.
Worker’s Compensation Insurance: City shall require its contractors to maintain worker’s compensation and employer’s liability insurance.  The employer’s liability limit shall be not less than $500,000 each accident for bodily injury by an accident and $500,000 each employee for bodily injury by disease.  The worker’s compensation limits shall be equivalent to or better than the Oregon statutory limits.

d.
With regard to maintenance and repair work governed by paragraph 5 above, and future work governed by paragraph 6 above, City shall require its contractor to provide proof of requisite insurance coverage at the time the contractor submits its application for a ROW Access Permit, or at least fifteen (15) days prior to the scheduled commencement of such work if no ROW Access Permit is required. 

10. Project Manager.  All routine correspondence and communication regarding this Agreement shall be between the project managers:

	John Swiecick

TriMet

710 NE Holladay St.

Portland, Oregon 97232

Phone: (503) 962-2198

Fax: (503) 962-2283

swiecicj@trimet.org
	Keith Holland

City of Portland 

ComNet Engineering

3732 SE 99th Avenue

Portland, Oregon  97266-2505

Phone: (503) 823-5005

Fax: (503) 823-4185

kholland@ci.portland.or.us



The Project Managers are authorized to approve work and billings, to give notices, to execute amendments to this Agreement that do not increase the compensation, to terminate this Agreement and to carry out any other act referred to herein. 
11. 
Entire Agreement; Modification; Waiver.  This Agreement and attached exhibits constitute the entire Agreement between the parties on the subject matter hereof, and supersede all prior or contemporaneous written or oral understandings, representations or communications of every kind.  There are no understandings, agreements, or representations, oral or written, not specified herein regarding this Agreement.  No course of dealing between the parties and no usage of trade will be relevant to supplement any term used in this Agreement.  No waiver, consent, modification or change of terms of this Agreement shall bind either party unless in writing and signed by both parties.  Such waiver, consent, modification or change, if made, shall be effective only in the specific instance and for the specific purpose given.  The failure of a party to enforce any provision of this Agreement shall not constitute a waiver by a party of that or any other provision.

12.
Interruption of Services.

a. Force Majeure.   Neither party shall be liable to the other for any failure of performance under this Agreement due to causes beyond its control, such as: acts of God, fire, flood or other catastrophes; any law, order, regulation, direction, or action of any other government entity claiming jurisdiction over such party (including delay or inaction in issuing necessary construction permits, use permits, or similar authorizations), or of any instrumentality thereof of any civil or military authority; national emergencies; unavailability of materials or right-of-way; insurrections; riots; wars; or strikes, lock-outs, work stoppages or other labor difficulties (collectively, “force majeure events”); provided that in the event of force majeure, the party whose performance is prevented or impaired shall provide notice to the other party within ten (10) days of the occurrence of such event and shall thereafter use commercially reasonable efforts to complete or correct the affected performance without undue delay.

b.
No Liability for Special, Consequential, Exemplary or Punitive Damages.   In no event shall either party to this Agreement be liable to the other for special, consequential, exemplary or punitive damages as a result of the performance or non-performance of any obligations under, or acts or omissions related to, this Agreement.

13.
Indemnification.  Within the limits of the Oregon Constitution and the Oregon Tort Claims Act, codified at ORS 30.260 through 30.300, each of the parties shall hold harmless, indemnify and defend the other and its officers, employees and agents from and against all claims, demands, penalties, and causes of action of any kind or character relating to or arising from this Agreement (including the cost of defense thereof, including attorney fees) in favor of any person on account of personal injury, death, damage to property, or violation of law, which arises out of, or results from, the negligent acts or omissions of the indemnitor, its officers, employees, or agents.

14.  
No Third-Party Beneficiary.  Except as set forth herein, this Agreement is between the parties and creates no third-party beneficiaries.  Nothing in this Agreement gives or shall be construed to give or provide any benefit, direct, indirect or otherwise to any third parties unless such third party is expressly described as an intended beneficiary under this Agreement.

15. 
Compensation.  The City shall pay TriMet $57,169.01 for installation of conduit laterals and $23,297.00 for installation of the Innerduct for a total of $80,466.01 for the rights granted under this Agreement after the effective date as set out below.  Except as set forth in paragraph 2.c. above, this payment shall constitute full compensation under this Agreement.

16. 
Effective and Termination Dates.  This Agreement shall be effective on the date the last party executes the Agreement, and shall terminate as of the City’s written notification to TriMet that the City no longer requires use of the Innerduct, or as otherwise provided in this Agreement.  Upon termination, the parties shall make their best efforts to resolve any issues arising from termination. 

17. 
Early Termination of Agreement.  

a. The City and TriMet, by mutual written agreement, may terminate this Agreement at any time.

b. Either the City or TriMet may terminate this Agreement in the event of a breach of the Agreement by the other.  Prior to such termination, however, the party seeking the termination shall give the other party written notice of the breach and of the party’s intent to terminate.  If the breaching party has not entirely cured the breach within thirty (30) days of the notice, then the party giving the notice may terminate the Agreement at any time thereafter by giving a written notice of termination.

18. 
Remedies.  The remedies provided under this Agreement shall not be exclusive.  The parties also shall be entitled to any other equitable and legal remedies that are available.

19. 
Oregon Law, Dispute Resolution and Forum.
a. 
This Agreement shall be construed according to the laws of the State of Oregon.

b. 
TriMet and the City shall negotiate in good faith to resolve any dispute arising out of this Agreement. If the parties are unable to resolve any dispute within sixty (60) days, the parties are free to pursue any legal remedies that may be available.  

c. 
Any litigation between the City and TriMet arising under this Agreement or out of work performed under this Agreement shall occur, if in the state courts, in the Multnomah County Circuit Court, and if in the federal courts, in the United States District Court for the District of Oregon located in Portland, Oregon.

20. 
Subcontracting.  TriMet acknowledges that the City intends to contract or subcontract its work under this Agreement, in whole or in part.  TriMet agrees to the City’s contracting or subcontracting and no specific approval of any of City’s contractors or subcontractors is required.  The City’s contractors or subcontractors shall apply for any ROW Access Permit required by TriMet.  Those applications shall serve as notice to TriMet of the specific contractors or subcontractors the City intends to use for the work. The City shall require any contractor or subcontractor to agree, as to the portion contracted or subcontracted, to fulfill all applicable obligations of the City as specified in this Agreement. 
21. 
Assignment.  The City shall not assign this Agreement, in whole or in part, or any right or obligation hereunder, without the prior written approval of TriMet.

22. 
Severability/Survivability.  If any provision of this Agreement is found to be illegal or unenforceable, this Agreement nevertheless shall remain in full force and effect and the provision shall be stricken.  All provisions concerning indemnity survive the termination of this Agreement for any cause.  

23. 

Interpretation of Agreement.  This Agreement shall not be construed for or against any party by reason of the authorship or alleged authorship of any provision.  The Section headings contained in this Agreement are for ease of reference only and shall not be used in constructing or interpreting this Agreement.
IN WITNESS WHEREOF, the parties hereto have set their hands and affixed their seals as of the day and year hereinafter written.

	TRI-COUNTY METROPOLITAN

TRANSPORTATION DISTRICT OF 

OREGON

By: _________________________________

Neil McFarlane, Executive Director

Capital Projects & Facilities

Date:  _______________________________

Approved as to Form and Legal Sufficiency

For TriMet

By: _________________________________

Tamara Lewis 

Deputy General Counsel


	CITY OF PORTLAND

By: _________________________________

Title: ________________________________

Name: _______________________________

Date:  _______________________________

Approved as to Form

For CITY OF PORTLAND

By: _________________________________

Nancy E. Ayres 

Senior Deputy City Attorney 
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Exhibit A
(Attach Preliminary Drawings No. CS01 and CP01 through CP14)

EXHIBIT B

ACCESS PERMIT
Permit No.:
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Date Issued:














MAX RIGHT-OF-WAY ACCESS REQUEST/PERMIT (TRIMET)

This Section Completed by Requesting Party:














Dates of Access:



From:



   
               To:































TIME:
Limits of Access:



Eastbound:






From:





To:






Westbound:





From:





To:






Permit Holder:  











Number of People:





Description of Work:























Equipment Required:























Requesting Party:












FAX#:



   
Date:






CAUTION:
The overhead catenary electrical system must be considered LIVE and HOT at all times.  Electrical power removal must be confirmed in the field with designated power personnel.

This Section Completed by TriMet:













Special Operating Conditions:













1.
Permits are good only for a maximum of 7 days.












2.       Request for right-of-way access permit must be submitted by 10:00 a.m. Tuesday of the week prior to the scheduled work.












3.
All personnel must wear orange-reflective safety vests or rain wear.










4.
Advise Control when entering and leaving the right-of-way 

 
(Telephone  (503) 661-4274).

5.
FAX permit to 661-8142.



































     NUMBER


Required:




Special Instructions:           

Yes




No




Train Order:



Yes




No




Flags:




Yes




No



Flagger:



Yes




No




Manual Block:



Yes




No




Power Removal:


Yes




No




Call Boards:

   

Yes




No




OCS:




Yes




No



Sub:




Yes




No




General Alignment:


Yes




No




Other:
































































Original:


Control












Copies:


Permit Holder
















Requesting Party
















Manager, Maintenance-of-Way
















File












Request Approved:  

Manager, Maintenance-of-Way

Manager, Transportation




1
9

