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Executive Summary
Directive 0870.80, Eyewitness Identification

Introduction

The Bureau initiated its review of Directive 0870.80, Eyewitness Identification, in November
2019. The Bureau received significant feedback for this directive from the Oregon Innocence
Project during the Second Universal Review and Public Comment Period, which prompted
further review and revision of the directive. The revised directive substantially adopts twelve of
the thirteen Oregon Innocence Project recommendations, addresses altering suspect photos, and
brings the Bureau more in line with national best practices.

Public Comments

The Bureau received few comments during both of the universal review and public comment
periods for the directive. However, several of the comments received reflected concern
regarding altering suspect photos for photo line-ups. In particular, some comments questioned
the ethics of that practice and called for a complete prohibition on altering suspect photos for
identification procedures.

The revised directive clarifies that altered photos may only be used to reduce suggestiveness in
photo line-ups, and implements a procedure for when altering suspect photos is appropriate.
Importantly, the revised directive requires an evidence-based reason to alter a suspect photo and
directs members to use altered filler photos instead of altered suspect photos whenever
practicable. The revised directive also implements documentation requirements and mandates
supervisory approval for requesting alteration services through the Forensic Evidence Division.
The Bureau is committed to ensuring that identification procedures are fair to the accused while
deferring to the courts as the gatekeepers for what is admissible evidence.

Oregon Innocence Project Recommendations

The Oregon Innocence Project (OIP) made thirteen recommendations regarding this policy.
After reviewing their reccommendations, the Bureau was able to substantially adopt twelve of the
thirteen recommendations. The recommendations are discussed below.

1) Law enforcement officers should conduct pre-identification interviews using evidence-
based procedures followed by instructions.

This recommendation is outside the scope of the current directive, which focuses on
identification procedures rather than investigatory interviews. Additionally, implementing this
recommendation requires significant time and expense for training and development. While the
Bureau is unable to adopt this recommendation for the current review period, the Bureau will
take this issue under advisement and consider the recommendation during future review periods.
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2) Lineup and show-up procedures, including pre-identification interviews, should be video
recorded.

In the revised directive, the Bureau partially adopts this recommendation by requiring members
to audio and/or video record all identification procedures when practicable. The United States
Department of Justice considers audio and/or video recording photo identification procedures a
best practice.! This adoption brings the Bureau closer in line with national best practices and
preserves the identification process for review in court.

3) Copies of lineups should be as close as possible to what was shown to the witness or
victim.

The revised directive requires case files to include color copies of forms, photos, and recordings
that are used in identification procedures.

4) ldentification procedures should always be double-blinded or blinded.
The revised directive adopts this recommendation fully.

5) All law enforcement employees present during an identification procedure should be
blind or blinded.

The revised directive adopts this recommendation fully.

6) There should be documented, evidence-based reason before including any person as a
suspect in a lineup.

The revised directive adopts this recommendation fully.
7) There should be an evidence-based reason to alter a suspect photo in a lineup.
The revised directive adopts this recommendation fully.

8) Repeat identification procedures with the same suspect and same witness or victim
should be avoided.

The revised directive adopts this recommendation and requires supervisory approval for
departing from the procedure.

9) ldentifying a suspect after an identification procedure to a witness or victim should be
avoided.

L U.S. Department of Justice Memorandum for Heads of Department Law Enforcement Components All Department
Prosecutors, 2017.
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The revised directive adopts this recommendation, and only makes an exception when necessary
for investigations or public safety.

10) Variables that could impact the accuracy of an identification should be recorded in all
procedures.

The revised directive adopts this recommendation fully.

11) Showups should be avoided. 12) If a showup must be conducted, there should be
procedural safeguards. 13) The timeframe during which showups can be conducted
should be specified.

The revised directive encourages members to use a photo lineup when possible, restricts the use
of show-ups when there is already probable cause to arrest a suspect, requires recording show-
ups when practicable, indicates that show-ups should be conducted within one (1) hour of the
crime, and implements several procedural safeguards for conducting show-ups.

The Bureau’s Revised Policy

In summary, the revised Directive 0870.80, Eyewitness Identification, elevates the Bureau’s
practices to be among the best in the nation. The adherence to evidence-based practices,
regulation of altered suspect photos, and adoption of OIP recommendations will ensure integrity
of identifications, fairness to victims and the accused, and provide the best evidence available for
criminal prosecutions.

The Bureau welcomes further feedback on this policy during its next review.

This directive goes into effect on March 6, 2021.

Published on February 4, 2021
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0870.80, Eyewitness Identification

Refer:

State v. Lawson, 352 Or. 724 (2012)

DIR 0640.02, Photography and Digital Imaging

DIR 0640.36, Communication with Hearing Impaired and Limited English Proficient Persons
DIR 0660.10, Property and Evidence Procedures

DIR 0900.00, General Reporting Guidelines

Eyewitness Identification Form (Photo Lineup)

Eyewitness Identification Form (Show-up)

Definitions:

e Blind Presentation: The presenter conducting an identification procedure, and the witness
participating in the identification procedure, both do not know the suspect’s identity; also
known as a double-blind presentation.

e Blinded Presentation: The presenter conducting an identification procedure knows the
suspect’s identity, but due to procedural safeguards, does not know which person the witness

is viewing at any given time during the presentation.

e Confidence Statement: A statement in the witness’s own words, taken immediately after the
witness makes an identification, stating their level of confidence in the identification.

e Eyewitness: A person who observes a crime by seeing it first-hand.

e Filler: A live person, or photo of a person, included in an identification procedure, who is not
considered a suspect.

e Photo Lineup: A presentation of photos of persons to a witness to identify or eliminate
suspects.

e Presenter: The Bureau member conducting an identification procedure.

e Sequential Presentation: A presentation of photos in a photo lineup one at a time, where the
presenter retrieves one photo before presenting another.

e Show-up: A presentation to a witness of a live person in the environment that is close in time
and proximity to the incident under investigation.

e Witness: A person who observes a crime. For the purpose of this directive, “witness”
includes eyewitnesses and victims who are eyewitnesses.



Policy:

1.

Scientists and researchers continue to study identification procedures to improve the
accuracy of eyewitness identification evidence. The Portland Police Bureau recognizes the
importance of keeping pace with new laws and scientific standards to ensure the integrity of
identifications and further criminal investigations.

The Portland Police Bureau strives to investigate criminal activity in a way that brings justice
to victims and is fair to alleged perpetrators. This directive establishes the guidelines for
members conducting photo lineup and show-up presentations with witnesses.

Procedure:

1.

Identification Procedures.
1.1. Members shall read the instructions from the Eyewitness Identification form to
witnesses, and use that form to document the witness’s identification statements.

1.2. Members shall audio and/or video record all identification procedures they conduct,
when practicable. Members shall document any reason for not recording an
identification procedure in a police report.

1.3. The presenter shall preserve as evidence the Eyewitness Identification form, any photos
or recordings shown to the witness as part of an identification procedure, and any
recordings of the identification procedures, regardless of whether the witness made an
identification. The case file shall include color copies of said evidence when applicable.

Photo Lineups.
2.1. Blind and Blinded Presentations.
2.1.1.  Whenever possible, members shall use a blind sequential presentation for photo
lineups.
2.1.2.  When a blind sequential presentation is not feasible, members shall use a blinded
sequential presentation.
2.1.3. During a blind sequential presentation, no one who is aware of the suspect’s
identity should be present during the presentation of the photo lineup.

2.2. Developing a Photo Lineup.

2.2.1.  Members shall have evidence-based suspicion for including any person as a
suspect, not a filler, in a photo lineup. Evidence-based suspicion requires
articulable evidence supporting why a person is a suspect.

2.2.1.1. Examples of evidence-based suspicion include, but are not limited to:
2.2.1.1.1. A person’s self-incriminating statements;
2.2.1.1.2. A person fits the general description of the suspect, and there is
physical evidence connecting the person to the crime scene.
2.2.1.1.3. A person uniquely fits a specific description of the suspect, such as
having a blue teardrop tattoo under their left eye.



2.2.1.2.  Members shall document evidence-based suspicion for including a person

2.2.2.

2.2.3.

2.2.4.

2.2.5.

2.2.6.

2.2.7.

as a suspect in a photo lineup in a police report.

Members shall obtain a thorough suspect description from each witness before
developing a photo lineup. Differing suspect descriptions among witnesses may
require the presentation of different photo lineups to different witnesses.

A photo lineup shall consist of no fewer than six (6) photos, including one (1) of
the suspect.

All photos shall be similarly sized and of similar-appearing individuals. None
should be obviously different from the others.

Filler photos should be reasonably similar in age, height, weight, and general
appearance and be of the same sex and race, according to the witness’s
description of the suspect.

When there is a limited or insufficient suspect description, or when the witness’s
description of the suspect differs significantly from the available photo(s) of the
suspect, the filler photos should resemble the suspect photo, not the witness’s
description of the suspect.

When conducting a single lineup for multiple witnesses, the presenter shall
present the photos to each witness in a different sequence.

2.3. Altered Photos in a Photo Lineup.

2.3.1.

2.3.2.

2.3.3.

2.3.4.

2.3.5.

Members may use altered suspect and/or filler photos when necessary to ensure
that the suspect’s photo is not suggestive or conspicuous among the photos in the
presentation.

Members shall have an evidence-based reason to alter a suspect photo.

Members shall use altered filler photos in preference to altered suspect photos,
whenever practicable.

To use altered photos, members shall discuss and receive approval from their
direct supervisor before requesting alteration services through the Forensic
Evidence Division (FED). Members shall document any alterations to photos,
the reason for the alterations, and the supervisory approval in an appropriate
report.

Any FED member who digitally alters a photo under this section shall document
in an appropriate report the alterations made and the techniques and/or software
used to make the alterations.

2.4. Presenting a Photo Lineup.



2.4.1. Instructions to Witnesses.
2.4.1.1. Before a presentation, the presenter shall read the witness instructions from
the Eyewitness Identification form, ask the witness, “Do you understand
these instructions?” and document the witness’s response.

2.4.2. Blind Presentation.
2.4.2.1. The presenter shall present the photos in a blind and sequential presentation.
After presenting each photo, the presenter will ask, “Is this the person you
saw during the event in question?” The presenter shall then document the
witness’s response before presenting the next photo.
2.4.2.1.1. Presenters may replace the words “during the event in question” with
the facts specific to the investigation, such as asking “Is this the person
you saw assault the victim?”
2.4.2.2. [If the witness makes an identification before viewing all of the photos, the
presenter will remind the witness that they must show the witness all of the
photos. The presenter shall continue the procedure, documenting the
witness’s response to each photo.
2.4.2.3. If during the same presentation, the witness asks to see one or more photos
again, the presenter may conduct the same presentation a second time. The
presenter must present all of the photos, using the same method and order of
presentation. If the witness gives a different answer as to a particular
photo(s), the presenter shall ask them to explain the reason for the change.

2.4.3. Blinded Presentation.
2.4.3.1. When a blind presentation is not possible, members shall follow the steps
outlined in Section 2.3.2., and must take additional precautions to prevent
the presenter from discovering which photo is being shown to the witness as
the presentation occurs.
2.4.3.1.1. For example, members may place the photos in identical folders, with
the folders numbered inside, and then shuffle the folders. The presenter
will then present the folders to the witness as outlined in Section 2.3.2.
2.4.3.1.2. The presenter should take a position so that they cannot see inside the
folders as the witness views the folders.
2.4.3.1.3. Following a blinded presentation using this method, the presenter shall

record the order of presentation, using the number inside the folder.
2.4.3.1.4. Presenters may use any equivalent method if they document the
method.

2.5. Multiple Presentations of the Same Suspect to a Witness.

2.5.1.  Members shall not conduct multiple identification procedures where the same
witness views the same suspect, in any form, more than once, without first
consulting a Detective Sergeant. If a Detective Sergeant authorizes a second
identification procedure, the member shall document the Detective Sergeant’s
approval in a police report.



2.5.2. These requirements do not apply when a witness asks to see a photo again during
the same presentation.

2.6. Post-Presentation Interview and Documentation.

2.6.1. After presenting a photo lineup, the presenter shall avoid any words or actions
that might identify the suspect or hinder the investigation. Presenters shall not
tell the witness the suspect’s identity or tell the witness whether the witness
identified the suspect, unless disclosure is necessary for the investigation or
public safety reasons. Presenters shall document the circumstances and reasons
for disclosure in a police report.

2.6.2. The presenter shall ask the witness to describe, in their own words, their reason
for making or not making a selection.

2.6.3. If the witness selects a photo, the presenter shall ask them to describe, in their
own words, their confidence in their selection.

2.6.3.1. Presenters shall not encourage the witness to use a scale of 1-10 or a
percentage to describe their confidence, but shall document the witness’s
own words on the Eyewitness Identification form.

2.6.3.2. Presenters should document any variables that could affect the
identification’s accuracy, such as the witness’s stress, focus, or attention
during the crime, or the witness’s physical and mental conditions.

2.6.4. The presenter shall ask the witness to review the confidence statement on the
Eyewitness Identification form, and the witness shall sign the form if the witness
affirms the statement is accurate. The presenter shall document any refusal to
sign the form in a police report.

Show-ups.
3.1. Show-up Use.
3.1.1. The Bureau encourages members to use a photo lineup whenever possible;
however, the Bureau acknowledges that certain circumstances require the prompt
presentation of a suspect to a witness.

3.1.2. Members may conduct a show-up when they detain a suspect within a reasonably
contemporaneous time after the alleged crime and within close physical
proximity to the location of the alleged crime. Show-ups should usually occur
within one (1) hour of the crime.

3.1.3.  Members shall not use show-ups when there is already probable cause to arrest
the suspect.

3.2. Conducting Show-ups.
3.2.1. Members shall adhere to the following guidelines regarding show-ups:
3.2.1.1. Obtain a thorough description of the suspect from each witness before the
show-up.



3.2.1.2.

3.2.1.3.

3.2.14.
3.2.1.5.

3.2.1.6.
3.2.1.7.

3.2.1.8.

3.2.1.9.

3.2.1.10.

During the show-up presentation, all participating members shall avoid
words or conduct suggesting that the individual presented is criminally
liable.

Avoid conducting a show-up when the suspect is in a patrol car,
handcuffed, or physically restrained by members unless safety concerns
make this impractical.

Transport the witness to the location of the suspect whenever possible,
rather than bringing the suspect to the witness.

Do not take a suspect to the witness’s residence.

Do not conduct the show-up with more than one witness present at a time.
Separate witnesses before, during, and, to the extent reasonably possible,
after the show-up to avoid communication between them. If witnesses
cannot be separated afterward (e.g., they are family members, friends, or co-
workers), then ask them to not discuss their identifications with each other.
If one witness identifies the suspect during the show-up, use a photo lineup
for any remaining witnesses.

Read the instructions from the Eyewitness Identification form and
document that the witness understands the instructions.

Document the witness’s confidence statement on the Eyewitness
Identification form.

3.3. Post-Show-up Interview and Documentation.
3.3.1. Members shall document in their report the justification for conducting a show-

up.

3.3.2. Members shall document the following circumstances of the show-up:

3.3.2.1.
3.3.2.2.
3.3.2.3.
3.3.24.
3.3.2.5.

3.3.2.6.

3.3.2.7.

The time the show-up takes place;

The lighting conditions;

The approximate physical distance between the witness and the suspect;
The instruction given before the show-up;

Any variables that could affect the identification’s accuracy, such as the
witness’s stress, focus, or attention during the crime, or the witness’s
physical and mental conditions; and

Any conversations the witnesses may have had with each other before or
during their identification.

Any deviation from the show-up guidelines listed under Section 3.2.1, and
reason for that deviation.

3.3.3.  Members shall document the suspect’s appearance:

3.3.3.1.

3.3.3.

3.3.3.2.

When feasible, members shall photograph the suspect, regardless of

whether the witness made a positive identification.

1.1. Photos should capture the clothing and accessories worn upon
apprehension, and any physical characteristics relevant to the
identification.

Consider seizing clothing and accessories relevant to the identification,



pursuant to an arrest warrant or as evidence of the crime, if applicable.

3.3.4. Members shall document the witness’s response, including the following:

3.3.4.1. All statements made by the witness during the show-up;

3.3.4.2. Exactly what the witness said about the identification;

3.3.4.3. The reason the witness did, or did not, identify the suspect; and

3.3.4.4. The witness’s confidence in their selection.

3.3.4.4.1. Members shall not encourage the witness to use a scale of 1-10 or a

percentage to describe their confidence, but shall document the
witness’s own words on the Eyewitness Identification form.

3.3.5. After the show-up, members shall avoid any words or actions that might identify
the suspect or hinder the investigation. Members shall not tell the witness the
suspect’s identity or tell the witness whether the witness identified the suspect,
unless disclosure is necessary for the investigation or public safety reasons.
Members shall document the circumstances and reasons for disclosure in a police
report.

3.3.6. Members shall ask the witness to review the confidence statement on the
Eyewitness Identification form, and the witness shall sign the form if the witness
affirms the statement is accurate. Members shall document any refusal to sign
the form in a police report.

4. Interpreter Services Required.

4.1. If a witness to a criminal offense has difficulty communicating (e.g., d/Deaf or hard of
hearing, or limited English proficiency), then members shall arrange for an interpreter
before proceeding with any eyewitness identification procedure. Members shall
document the name of the company and the interpreter providing services in an
appropriate police report.

4.2. Before the interpreter discusses any matter with the witness, the investigating officer
shall explain the procedure to the interpreter. Once the interpreter understands the
procedure and explains it to the witness, the eyewitness identification may proceed.

5. Training.
5.1. All sworn personnel shall receive training on this directive and the presentation of
lineups and show-ups.
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Eyewitness Identification Form (Photo Lineup)
Eyewitness Identification Form (Show-Hpup)

Definitions:

Blind Presentation: The presenter deesconducting an identification procedure, and the
witness participating in the identification procedure, both do not know whe-the suspeet-is:
thistssuspect’s identity; also known as a double-blind presentation.

Blinded Presentation: The eguivalent-ef-a-blind presentation:used-when-the-presenter
conducting an identification procedure knows whe-the-suspeetis—Fo-be-conducted-so-that
the-presenter-the suspect’s identity, but due to procedural safeguards, does not know which
photegraphis-being presented-toperson the witness— is viewing at any given time during the
presentation.

Confidence Statement: A witness’s-statement abeut-the pick-the-witness-made-and-ofhis-or
herconfidence-in-thatpiek;in the witness’s own words, taken immediately after a-piekhas

been-made-the witness makes an identification, stating their level of confidence in the
identification.

Evewitness: A person who observes a crime by seeing it first-hand.

Filler: A live person, or photo of a person, included in an identification procedure, who is not

considered a suspect.

Photo Lineup: A presentation of phetegraphsphotos of persons to a witness_to identify or
eliminate suspects.

Presenter: The Bureau member presenting-atneupconducting an identification procedure.

Sequential Presentation: A presentation of phetegraphsphotos in a photo line-uplineup one at
a time, retrievinewhere the presenter retrieves one photo before presenting another.

Show-up: A presentation to a witness of a live person in the fieldenvironment that is close in
time and proximity to the incident under investigation.



° Wltness A person who observes a crime. For the purpose of this directive, “witness”

includes eyewitnesses and victims who are eyewitnesses.

Policy:

Sei .

1. Scientists and researchers continue to study identification preeessesprocedures to improve
the accuracy of eyewitness identification evidence. The Portland Police Bureau striveste
keeprecognizes the importance of keeping pace with new laws and scientific standards to

implementidentificationtechniques-that-ensure the integrity of identifications and further

criminal investigations.

1-2.The Portland Police Bureau strives to investigate criminal activity in a way that brings justice
to victims and is fair to alleged perpetrators. This directive establishes the guidelines for
members conducting photo lineup and show-up presentations with witnesses.

Procedure:
Instructionsto-witnesses
1. Identification Procedures.
1.1. Members shall beread the instructions from the Eyewitness Identification form-—Fhis- to
witnesses, and use that form will-alse-beused-to document the witnesswitness’s
1dentification statements.

1.2. Inadditiento-documentationMembers shall audio and/or video record all identification
procedures they conduct, when practicable. Members shall document any reason for not
recording an identification procedure in the-inetdenta police report{s)-and-on-.

1.3. The presenter shall preserve as evidence the Eyewitness Identification forms;-when-itis
reasonable;practical and-consistent-with-the bestinterestsform, any photos or recordings
shown to the witness as part of th%m*«est}gat}eﬂ—pfesentem—s-heeﬂd—eeﬁs*del;&hﬁe-

- an identification
Drocedure and any recordlngs of the 1dent1ﬁcat10n procedures regardless of whether the
witness made an identification. The case file shall include color copies of said evidence
when applicable.

2. Photo mustbe-informedLineups.
2.1. Blind and Blinded Presentations.

2.1.1.  Whenever possible, members shall use a blind sequential presentation for photo
lineups.

2.1.2.  When a blind sequential presentation is not feasible, members shall use a blinded
sequential presentation.

+1-12.1.3.  During a blind sequential presentation, no one who is aware of the
recordation—tsuspect’s identity should be present during the witness-doesnot

agree-to-recordationspresentation of the presentationsheuldnot-be




reeordedphoto lineup.

2.2. Lineups;forms;andrecordings-Developing a Photo Lineup.
+2-Members shall be-treated-as-have evidence;-with-coptes-of-the-lineups;forms-and--based

suspicion for including any reeerdings—ineladed-inthe-easefile,~whethererperson as a
suspect, not the witnesses made identifications.

+2+2.2.1.  Ha filler, in a photo lineup-is-developed-electrontcaltly;-the lineup-shal-be
printed-for-documentation.. Evidence-based suspicion requires articulable

evidence supporting why a person is a suspect.

Dol e e e e e L e L

24y.Examples of evidence-based suspicion include, but are not limited to:
2.2.1.1.1. A person’s self-incriminating statements;
2.2.1.1.2. A person fits the general description of the suspect, and there is
physical evidence connecting the person to the crime scene.
2.2.1.1.3. A person uniquely fits a specific description of the suspect, such as
having a blue teardrop tattoo under their left eye.

2.2.1.2. Members shall document evidence-based suspicion for including a person
as a suspect in a photo lineup in a police report.

311 Members shall

221222,  Membersshoeuld obtain a thorough suspect description from each witness

before developing a photo lineup. (Nete-that-differing Differing suspect
descriptions among the-witnesses may require the presentation of different photo

lineups to different witnesses-—SeePreliminary-Cheeldist “informationto-gather
Gebopesme e e p e

2.2.3. A photo lineup shall consist of no fewer than six (6) pheteeraphsphotos,
including one (1) of the suspect.

2.2.2.2.2.4.  All photos shesldshall be similarly sized and sheuld-be-of similar-
appearlng individuals. None should be obviously different from the others.




2.2.5. Filler photos should be reasonably similar in age, height, weight, and general
appearance and be of the same sex and race, according to the witness’s
description of the suspect.

2.2.3.2.2.6.  When there is a limited or insufficient suspect description, or when the
witress'witness’s description of the suspect differs significantly from the

available phetegraphphoto(s) of the suspect, the filler phetegraphsphotos should
resemble the suspect photographphoto, not the witness’s description- of the

suspect.

2.2.5.2.2.7.  When conducting a single lineup for multiple witnesses, the photegraphs
sheuld-bepresentedpresenter shall present the photos to each witness in a

dlfferent sequence. Anethe#ahematwe—rs—a—paadem—epsh#ﬂed—p;esenﬁhen—ﬁepeaeh

2.3. Presentation-ofAltered Photos in a Photo Lineup+.
2.3.1. Members may use altered suspect and/or filler photos when necessary to ensure
that the suspect’s photo is not suggestive or conspicuous among the photos in the

presentation.

2.3.2. Members shall have an evidence-based reason to alter a suspect photo.

2.3.3. Members shall use altered filler photos in preference to altered suspect photos,
whenever practicable.

2.3.4. To use altered photos, members shall discuss and receive approval from their
direct supervisor before requesting alteration services through the Forensic
Evidence Division (FED). Members shall document any alterations to photos,
the reason for the alterations, and the supervisory approval in an appropriate

report.




2.3.5. Any FED member who digitally alters a photo under this section shall document

in an appropriate report the alterations made and the techniques and/or software
used to make the alterations.

23.2.4.  Presenting a Photo Lineup.
2312.4.1.  Instructions to Witnesses:.

23 1124.1.1.  PrierteBefore a presentation, the presenter shall read the witness
instructions from the Eyewitness Identification form, easuringand
deecumentingthatask the witness-understands-the-, “Do you understand
these instructions—?"’ and document the witness’s response.

232.2.4.2.  Blind Presentation:—.

presenter:
4.2.1. The presenter shall present the photos te—the—wrtﬂess—seqaeﬂti-a-l-l-y—wr-th—eﬂe

blmd and sequent1a1 presentatlon After presentmg each photo—rs—preseﬂted
the presenter will asks:, “Is this the person you saw?> during the event in

question?” The presenter shall then document the witness’s response before
presenting the next photo-and-the-answer-.
2.4.2.1.1. Presenters may replace the words “during the event in question” with
the facts specific to the investigation, such as asking “Is this the person
you saw assault the victim?”
23222.4.2.2. If the witness makes an identification before viewing all of the
photos, the presenter will be-documented—remind the witness that they must
show the witness all of the photos. The presenter shall continue the
procedure, documenting the witness’s response to each photo.
232:4.24.2.3.  If; during the same presentation, the witness asks to see one or
more photos again, the presenter may conduct the same presentation a
second time-but. The presenter must present all of the photos, using the
same method and order of presentation. If the witness gives a different
answer as to a particular photo(s), then-the witness-wil-be-askedpresenter
shall ask them to explain the reason for the change.

23322.4.3.  Blinded Presentation:.

QJ.»%—I—SeeanseWhen a blind presentatlon 1s not possrble members shall follow the
steps '
sheu%d—b%fel—lewed—as—meéi—ﬁed—bele%

e e A T L B
sheuld-be-takenoutlined in Section 2.3.2., and must take additional
precautions to prevent the presenter from knewingdiscovering which photo
is being shown to the witness as the preeesspresentation occurs.

2.4.3.1.1. One-optienisforFor example, members may place the photos te-be
plaeed-in identical folders-erenvelopes, with the folders erenvelopes




numbered inside-and-shuffled—Each photoshall- thenbepresented, and
then shuffle the folders. The presenter will then present the folders to
the witness as outlined in Section 2.3.2.

2.4.3.1.2. The presenter should take a position so that enly-the-witness-eanthey
cannot see inside the phoeto:thepresenteris-thus—folders as the witness

views the folders.

2332.12.43.1.3. Following a blinded”te-theprocess-and-itcannottherefore;
be-suggestive presentation using this method, the presenter shall record
the order of presentation, using the number inside the folder.

2.4.3.1.4. Presenters may use any equivalent method if they document the
method.

2.5. Multiple Presentations of the Same Suspect to a Witness.

2.5.1.

Members shall not conduct multiple identification procedures where the same

2.5.2.

witness views the same suspect, in any form, more than once, without first
consulting a Detective Sergeant. If a Detective Sergeant authorizes a second
identification procedure, the member shall document the Detective Sergeant’s
approval in a police report.

These requirements do not apply when a witness asks to see a photo again during

2:4:2.6.

the same presentation.

Post-Presentation Interview and Documentation:.

2.442.6.1.  After the-presentation-ofpresenting a photo lineup, the presenter shall



avoid any words or actions that might identify the suspect or hinder fartherthe

investigation. Fhe-tvestigatorPresenters shall not tell the witness whe-the
suspeet—}ssuspect S 1dent1tv or tell the witness Whether the witness h&s—p*eked—the

S%%ﬂS—h@%VW@H‘hQﬂ—fPtS—&ppf@%&ﬂd—ldCﬂtlﬁGd the suspect unless
disclosure is necessary within-the-inrvestigation-to-identify-the-suspeet-to-the
witness-to-furtherfor the investigation or address-public safety needs—Hsothen

the-sttuation-and-reasons-must-be-clearly-documented—. Presenters shall

document the circumstances and reasons for disclosure in a police report.

2.6.2. The presenter shall ask the witness to describe, in their own words, their reason
for making or not making a selection.

2.6.3. If the witness p*eksselects a photo the presenter shall ask th%w%tness—te—éeser—rbe

forthem to describe, in their own words, their confidence in their selection.

2.6.3.1. Presenters shall not encourage the witness to use a scale {e-2—90% sure;”

orstx-ottoften yitis-besttoavoid seates—The-withess—responsesof 1-10
Or a percentage to guestionsaboutthetrreasonstorthetrselectionand-thetr

confidencewhichis-commenbyreferred-to-togetherasa“describe their
confidence-statement;”, but shall be-decumenteddocument the witness’s

own words on the Eyew1tness Identlﬁcatlon fonn—é&tt&ehed}—aﬂd—m—the
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2—.4.—171—.2.6.3.2. Presenters should document the—&nswers—]:eaéng—ques&en‘s—&re—te

be-aveided--any variables that could affect the identification’s accuracy,
such as the witness’s stress, focus, or attention during the crime, or the
witness’s physical and mental conditions.

2:4.2.2.6.4.  The presenter shall ask the witness to affirmreview the confidence

statement on the Eyewitness Identification form-byreviewingthe-statement
summary-and;H-aeeurate;-stgn-the-form, and the witness shall sign the form if the

witness affirms the statement is accurate. The presenter shall document any
refusal to sign the form in a police report.




3. Show-ups.

3.1. Show-up Use.

3.1.1. The Bureau encourages members to use a photo lineup whenever possible:

however, the Bureau acknowledges that certain circumstances require the prompt

presentation of a suspect to a witness.

3.1.2. Members may conduct a show-up when they detain a suspect within a reasonably

contemporaneous time after the alleged crime and within close physical

proximity to the location of the alleged crime. Show-ups should usually occur

within one (1) hour of the crime.

3.1.3. Members shall not use show-ups when there is already probable cause to arrest

the suspect.

3.2. Conducting Show-Hps+ups.
3.2.1. Members shall adhere to the following guidelines regarding show-ups:

3.2.1.1.

3.2.1.2.

3.2.1.3.

3.2.1.4.

3.2.1.5.

Obtain a thorough description of the suspect from each witness before the

show-up.—SeePreliminaryCheeldist “trormationto-gather-beforeany
e

E hat_whil .

During the show-up presentation, all participating effieersmembers shall
avoid words or conduct suggesting that the individual presented is
criminally liable.

TFeo-the-extentreasonablypossibleaveoid-tarnishingAvoid conducting a

show-up when the suspect by—forexamplepresenting-a-suspeetis in
handeuffs-orinthe backseat-of-a pelieepatrol car—, handcuffed, or

physically restrained by members unless safety concerns make this
impractical.

Transport the witness to the suspeet’s-locations#et of the suspect whenever
possible, rather than bringing the suspect to the witness.

Do not take a suspect to the witness’s residence.

3.2.1.6.

Do not conduct the show-up with more than one witness present at a time.

32.1532.1.7.  Separate witnesses before, during, and, to the extent reasonably

possible, after the show-up to avoid communication between them. If



witnesses cannot be separated afterward (e.g-., they are family members,
friends, or co-workers), then ask the-witnessesthem to not-te discuss their
identifications with each other.

3.2.1.8. If one witness identifies the suspect during the show-up, use a photo lineup
for any remaining witnesses.

3.2.+6:3.2.1.9.  Read the instructions from the Eyewitness Identification form;
ensuring and deeumentingdocument that the witness understands the
instructions.

32.173.2.1.10. Document the witness’s confidence statement on the Eyewitness
Identification form.

Document-the
3.3. Post-Show-up Interview and Documentation.
3.3.1. Members shall document in their report the justification for conducting a show-

up.

3.2.2.3.3.2.  Members shall document the following circumstances of the show-up:

322.133.2.1.  The time efthe show--up- takes place;

3.3.2.2. The admeonishmentlighting conditions;

3.3.2.3. The approximate physical distance between the witness and the suspect;

3.2.2.2.33.2.4.  The instruction given before the show-up-;

3.3.2.5. Any variables that could affect the identification’s accuracy, such as the
witness’s stress, focus, or attention during the crime, or the witness’s
physical and mental conditions; and

3.3.2.6. Any conversations the witnesses may have had with each other before or
during their identification.

3.3.2.7. Any deviation from the show-up guidelines listed under Section 3.2.1, and
reason for that deviation.

3.3.3. Members shall document the suspect’s appearance:
3.3.3.1. When feasible, members shall photograph the suspect, regardless of
whether the witness made a positive identification.
3.3.3.1.1. Photos should capture the clothing and accessories worn upon
apprehension, and any physical characteristics relevant to the
identification.
3.3.3.2. Consider seizing clothing and accessories relevant to the identification,
pursuant to an arrest warrant or as evidence of the crime, if applicable.

3.3.4. Members shall document the witness’s response, including the following:

3223334.1.  All statements made by the witness during the show-up-;
32243342,  Exactly what the witness said about the identification-;

3.3.4.3. ItisbestThe reason the witness did, or did not-, identify the suspect; and
3.3.4.4. The witness’s confidence in their selection.
322513344.1. Members shall not encourage the witness to use a scale of

1-10 or a percentage to describe ltevel-efeertaintyunlessthe-witness




must-de-se:-grvereasensinstead-their confidence, but shall document

the witness’s own words on the Evewitness Identification form.

3227 ——After the show-up-
322.8—Nete-up, members shall avoid any words or actions that might identify the
suspect or hinder the distanee-betweeninvestigation. Members shall not tell the
witness aﬂel—the s&speet—&tsuspect s 1dent1tv or tell the shew—aﬁ—
3—2%—Irf‘—a—w1tness —

s%gn%ﬁeaﬂkfe&sei%r—demg—ﬂﬁsrw%ekkmaspb%deeumemeéthe suspect, unless
disclosure is necessary for the investigation or public safety reasons. Members
shall document the circumstances and reasons for disclosure in a police report.
¥
32-6—Members shall ask the witness to review the confidence statement on the
Eyewitness Identification form, and the witness shall sign the form if the witness
rdentiftes-the-suspeet-but-dees-not-siga-affirms the statement is accurate. Members
shall document any requiredforms;note-therefusal to sign the form in an-apprepriatea
police-report:
e e s Db e b e s e s

4. Interpreter Services Required.

4.1. If a witness to a criminal offense has difficulty communicating (e.g—deaf., d/Deaf or
hard of hearing, or limited English proficiency), then #vestigatersmembers shall arrange
for an interpreter before proceeding with any eyewitness identification procedure.
Frvestigaters Members shall document the name of the company and the interpreter
providing services in an appropriate police report.

10



4.2. Before the interpreter is-permitted-to-diseussdiscusses any matter with the witness, the
investigating officer shall explain the preeess-that-will-beusedprocedure to the

interpreter. Once it is clear that the interpreter can communicate clfectively with the
withess;-and-that-the interpreter understands the preeessprocedure and ean

explainexplains it to the witness, the eyewitness identification may proceed.

6:5.Training:=.
6-5.1.  All sworn personnel shall receive training on this Bireetivedirective and the
presentation of lineups and show-ups.

11



Directive 870.80 Feedback

1st Universal Review: 11/15/19-11/30/19

#1

Collector: Web Link 1 (Web Link)

Started: Friday, November 15, 2019 9:08:55 AM
Last Modified: Friday, November 15, 2019 9:10:09 AM
Time Spent: 00:01:14

IP Address:

Page 1

Q1 Please provide feedback for this directive

Are there any new rules restricting or requiring the documentation of a police manipulation of a suspect's photo shown in a lineup?

Q2 Contact Information (optional)

Name
Email Address

Phone Number

1/2



Directive 870.80 Feedback

#2

Collector: Web Link 1 (Web Link)

Started: Wednesday, November 27, 2019 5:54:57 PM
Last Modified: Wednesday, November 27, 2019 5:55:29 PM
Time Spent: 00:00:31

IP Address:

Page 1

Q1 Please provide feedback for this directive

To the Portland Police Bureau:

We meant to include in our introductory comments on Directive 835.20 that we were not making comments on most of the other
Directives up for review this month, except that we do have one comment on Directive 870.80 Eyewitness Identification.

The PPB should include in the policy that there can be no photoshopping (or other manual or digital manipulation) done to remove or
add identifying characteristics including but not limited to tattoos. This in reference to the case that broke in August:

https://www.oregonlive.com/crime/2019/08/the-case-of-the-missing-tattoos-altered-photo-lineup-by-portland-police-draws-objection.html

The fact that the Forensics Division's only excuse for manipulating the photo was that there is no policy against doing so is rather
disturbing.

Our other ongoing concerns about formatting and the timelines for review also apply to 870.80.

portland copwatch

Q2 Contact Information (optional)

Name

Email Address
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Directive 870.80 Feedback

#1

Collector: Web Link 1 (Web Link)

Started: Monday, February 17, 2020 5:51:23 AM
Last Modified: Monday, February 17, 2020 5:56:04 AM
Time Spent: 00:04:40

Page 1

Q1 Please provide feedback for this directive

Consider giving direction as to the disposition of the signed admonishment form after it is completed (ie: make a copy and submit as an
orphan document to records and place original into property as evidence)

Q2 Contact Information (optional)

Name Robert Searle
Email Address

Phone Number
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Directive 870.80 Feedback

#H2

Collector: Web Link 1 (Web Link)

Started: Thursday, March 05, 2020 5:56:29 PM
Last Modified: Thursday, March 05, 2020 5:57:15 PM
Time Spent: 00:00:45

Page 1

2/4



Directive 870.80 Feedback

Q1 Please provide feedback for this directive

COMMENTS ON SERT AND EYEWITNESS IDENTIFICATION DIRECTIVES, MARCH 2020

To Chief Resch, Capt. Parman, Lieutenant Morgan, PPB Policy Analysts, Compliance Officer/Community Liaison Team, Community
Oversight Advisory Board staff, US Dept. of Justice, Citizen Review Committee and the Portland Police Bureau:

Below are Portland Copwatch's comments on the Special Emergency Reaction Team/SERT (720.00) and Eyewitness Identification
(870.80) Directives posted for review in February/March at (http://www.portlandoregon.gov/police/59757).

Our comments below are following up the comments we made in April 2016/December 2019 and November 2019 on these policies,
respectively. Though we have said it repeatedly, we still ask that the Bureau extend the public comment period to 45 days to make it
easier for the general public as well as advisory groups like the Portland Committee on Community Engaged Policing, Citizen Review
Committee, and Training Advisory Council (which only meet once every month or every two months) to weigh in.

Unless otherwise noted, sections referenced below are in the "Procedure” part of the Directive. We also have repeatedly suggested
assigning each large area of the Directive a number or letter (i.e., A=Definitions, B=Policy, C=Procedures) and numbering the
Definitions for quick reference.

DIRECTIVE 870.80 EYEWITNESS IDENTIFICATION (November 2019)

There are times when Portland Copwatch has to wonder whether the Bureau is deliberately changing these Directives in direct
opposition to our comments. Our recommendation in November around the Eyewitness Identification Directive was to prohibit
photoshopping (or other manual or digital manipulation) to remove or add identifying characteristics including but not limited to tattoos.
We referenced the case covered in the Oregonian in August 2019 where someone's tattoos were removed from photos before being
used in a "lineup." The Forensics Division's excuse for manipulating the photo was that there was no policy against doing so.

The Bureau's proposed edited policy does address the question of using Photoshop to manipulate images being shown to people to
identify suspects. However, rather than ban the practice, it outlines reasons officers are allowed to do so, as long as they say how and
why they changed the images (Policy 1, Procedure 2.2.4).

There are a lot of other changes in the policy, which in its redline form is eight pages long, but PCW is primarily concerned about the
ethics and legality of manipulating suspect photographs for purposes of identification.

CONCLUSION

As in the past, PCW is thankful for the ability to comment on Directives but would still like to see other changes to the process.
Improvements should include some kind of public discussion around important policies, extended timelines for commenting and more
clarity in formatting. The two Directives under review this cycle are both in the "Second Universal Review" of 30 days and were released
with public comments attached, showing that PCW was only one of four entities reviewing 720.00 and one of two reviewing 870.80.
Simply posting items to the website is not the same as engaging the community to ask for feedback. With issues such as identifying
suspects, the PPB should actively seek input from entities such as the ACLU, public defenders and legal aid groups, for example.

Thank you

--dan handelman and other members of
--Portland Copwatch
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Directive 870.80 Feedback

Q2 Contact Information (optional)

Name Portland Copwatch

Email Address
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